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United  States  Court  of  Appeals  for  the 

District  of  Columbia 


No.  6579. 

Texas  Utilities  Company,  etc.,  Appellant 

vs. 

Harold  L.  Ickes,  Administrator,  et  als. 


a  Supreme  Court  of  the  District  of  Columbia. 

In  Equity.  J 

■ 

No.  58927. 

I 

j 

Texas  Utilities  Company,  a  Corporation  Organized  and 
Existing  under  the  Laws  of  the  State  of  Texas,  Fjlaintiff, 

•  I 

vs. 

Harold  L.  Ickes,  Administrator  of  the  Federal  Emergency 
Administration  of  Public  Works;  Horatio  B.  Hackett, 
Assistant  Administrator  thereof;  J.  J.  MadigaiJ,  Acting 
Executive  Officer  thereof,  et  als.,  Defendants,  j 

Be  it  remembered,  That  in  the  Supreme  Cour^  of  the 
District  of  Columbia,  at  the  City  of  Washington,  in  said 
District,  at  the  times  hereinafter  mentioned,  the  fpllowing 
papers  were  filed  and  proceedings  had,  in  the  above-entitled 
cause,  to  wit : 
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1  In  the  Supreme  Court  of  the  District  of  Columbia, 

Holding  an  Equity  Court. 

Equity  No.  58927. 

Texas  Utilities  Company,  a  Corporation  Organized  and 
Existing  under  the  Laws  of  the  State  of  Texas,  Plaintiff, 

vs. 

Harold  L.  Ickes,  Administrator  of  the  Federal  Emergency 
Administration  of  Public  Works ;  Horatio  B.  Hackett, 
Assistant  Administrator  thereof ;  J.  J.  Madigan,  Acting 
Executive  officer  thereof ;  F.  E.  Schnepfe,  Director  of 
Projects  Division  thereof;  Henry  Morgenthau,  Jr.,  Sec¬ 
retary  of  the  Treasury  of  the  United  States;  W.  A. 
Julian,  Treasurer  of  the  United  States,  and  Guy  Allen, 
Chief  Disbursing  Officer,  Disbursements  Division  of  the 
Treasury  of  the  United  States,  Defendants. 

Memoranda. 

June  24,  1935 — Bill  of  Complaint  tiled. 

July  1,  1935 — Amended  Bill  of  Complaint  filed. 

2  Motion  to  Dismiss  the  Bill  of  Complaint  as  Amended 

of  the  Defendants,  Harold  L.  Ickes ,  as  Federal 
Emergency  Administrator  of  Public  Works ;  Ilo- 
oratio  B.  Hackett,  as  Assistant  Administrator; 
J.  J.  Madigan,  as  Acting  Executive  Officer,  and 
F.  E.  Schnepfe,  as  Director  of  the  Projects  Di¬ 
vision  of  Said  Administration. 

Filed  July  5,  1935. 

•  *#**•* 

Come  now  tfye  said  defendants,  by  their  attorney  below 
named,  and  move  the  Court  to  dismiss  the  bill  of  complaint 
as  amended,  and  as  grounds  for  said  motion  say: 

1.  The  bill  of  complaint  does  not  state  any  matter  in 
equity  entitling  plaintiff  to  the  relief  prayed  for,  nor  are 
the  facts  as  stated  sufficient  to  entitle  plaintiff  to  any  relief 
against  these  defendants. 

2.  The  bill  of  complaint  seeks  an  injunction  to  restrain 
the  defendants  from  entering  into  any  arrangement  or 
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agreement  with  the  Citv  of  Plainview,  Texas,  for  the  pur- 
pose  of  constructing  or  financing  the  construction  of  an 
electric  plant  and  system  in  said  city.  The  sai^l  City  of 
Plainview  is  an  indispensable  party  to  such  a  sijit  and  is 
not  joined. 

3.  The  said  suit  does  not  present  a  justiciable  con- 

3  troversv  of  which  the  courts  of  the  United  States 

* 

or  of  the  District  of  Columbia  have  jurisdiction. 

4.  The  plaintiff  does  not  allege  the  necessary  injury  or 
interest  which  entitle  it  to  bring  this  action  or  obtain  the 
relief  prayed  for. 

5.  The  bill  of  complaint  does  not  show  that  the  acts 
threatened  by  the  defendants  will  injure  any  right  of  the 
plaintiff. 

6.  The  plaintiff’s  capacity  as  a  federal  taxpayer  is  in¬ 
sufficient  to  enable  it  to  challenge  the  constitutionality  of 
the  Act  referred  to  in  the  bill  of  complaint,  viz.,  Title  II, 
Secs.  202,  203  of  the  National  Industrial  Recover'  Act,  or 
the  acts  of  the  Administrator  thereunder. 

7.  The  plaintiff’s  capacity  as  a  taxpayer  of  said  City 
of  Plainview  and  of  the  State  of  Texas  and  other  subdi¬ 
visions  thereof  is  insufficient  to  enable  it  to  challenge  the 
constitutionality  of  said  Act,  or  the  acts  of  the  Adminis¬ 
trator  thereunder. 

8.  The  power  of  the  Congress  to  appropriate  ljnoney  is 
not  confined  to  the  enumerated  powers  expressed  in  Article 
I  of  the  Constitution. 

9.  No  constitutional  rights  of  the  plaintiff  are  impaired 
or  destroyed  by  the  acts  alleged  to  be  threatened  by  the 
defendants. 

10.  The  acts  alleged  to  be  threatened  bv  the  defendants 
are  authorized  bv  law. 

11.  The  bill  of  complaint  does  not  in  other  respects  ap¬ 
parent  on  the  face  of  the  bill  state  a  cause  of  action  cogniza¬ 
ble  in  equity. 

HENRY  T.  HUNtr, 

Special  Assistant  to  the  Attorney  General,  as 
Attorney  for  Defendants  Ickes,  HackettfMadi- 
gan  and  Schnepfe.  j 

Service  of  copy  acknowledged  July  5,  1935. 

HOWARD  C.  WESTWOOD, 

Atty.  fcfr  Plff . 
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4  Motion  of  Defendants  Henry  Morgenthau ,  Jr.,  Wil¬ 
liam  A.  Julian  and  Guy  Allen  to  Dismiss  the 
Amended  Bill  of  Complaint  for  an  Injunction  and 
Other  Relief. 

Filed  July  8, 1935. 

*#**##* 


Come  now  the  defendants,  Henry  Morgenthau,  Jr.,  Wil¬ 
liam  A.  Julian,  and  Guy  Allen,  by  their  attorneys  below 
named,  and  move  the  Court  to  dismiss  the  amended  bill  of 
complaint  for  an  injunction  and  other  relief,  and  as  grounds 
for  said  motion  sav : 

1.  That  the  amended  bill  of  complaint  does  not  state  any 
matter  in  equity  entitling  plaintiff  to  the  relief  prayed  for, 
nor  are  the  facts  as  stated  sufficient  to  entitle  plaintiff  to 
anv  relief  against  these  defendants. 

2.  That  the  City  of  Plainview,  Texas,  is  an  indispensable 
party  to  said  ^uit  and  is  not  named  as  a  party. 

3.  That  said  suit  does  not  present  a  justiciable  contro¬ 
versy  over  which  the  courts  have  jurisdiction. 

4.  That  the  plaintiff  does  not  allege  the  necessary  injury 
or  interest  which  entitles  it  to  bring  this  action  or  obtain 
the  relief  prayed  for. 

5.  That  the  bill  of  complaint  does  not  show  that  the  acts 
threatened  by  these  defendants  will  injure  any  right  of  the 
plaintiff. 

6.  That  the  plaintiff’s  capacity  as  a  federal  taxpayer  is 
insufficient  to  enable  it  to  challenge  the  eonstitutionalitv  of 

the  act  referred  to  in  the  bill  of  complaint. 

5  7.  That  the  power  of  Congress  to  appropriate 

money  is  not  confined  to  the  enumerated  powers  ex¬ 
pressed  in  Article  I  of  the  Constitution. 

8.  That  no  constitutional  rights  of  the  plaintiff  are  im¬ 
paired  or  destroyed  by  the  acts  alleged  to  be  threatened  by 
these  defendants. 

9.  That  the  acts  alleged  to  be  threatened  by  these  defend¬ 
ants  are  authorized  by  law. 

10.  That  the  statutes  referred  to  in  the  bill  of  complaint 
against  which  plaintiff  complains  are  not  unconstitutional. 

11.  That  the;  amended  bill  of  complaint  fails  to  allege  any 
facts  showing  any  legal  injury  to  the  plaintiff,  threatened 
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or  otherwise,  as  the  basis  for  which  it  may  maintain  this 
suit. 

12.  That  the  facts  alleged  in  the  amended  bill  of  com¬ 
plaint  show  that  this  is  a  suit  against  the  United  States, 
and  the  United  States  has  not  consented  to  be  sued. 

13.  That  the  bill  of  complaint  does  not  in  other  re¬ 
spects  state  a  cause  of  action  cognizable  in  equitv. 

14.  And  for  other  reasons  apparent  of  record. 

LESLIE  C.  GARNETT, 

United  States  Attorney, 
DAVID  A.  PINE,  | 

Assistant  United  States  Attorney, 
Attorneys  for  Defendants , 

Mor gentium,  Julian  and^  Allen. 

Received  copy  of  the  above  motion  to  dismiss,! this  8th 
dav  of  Julv,  1935. 

EDWARD  G.  BURLING,  i 
SPENCER  GORDON, 

HOWARD  C.  WESTWOOD, 
FONTAIN  C.  BRADLEY, 

Attorneys  for  Plaintiff. 

Memoranda. 

August  28, 1935. — Order  for  Preliminary  Injunction  filed. 
Injunction  undertaking  for  $5,000.00  approved  and  filed. 


Leave  to  file  granted.  Jesse  C.  Adkins. 


1935. 


Oct.  14, 


i 

Second  Amended  Bill  of  Complaint  for  an  Injunction  and 

Other  Relief. 

Filed  October  14,  1935. 


Now  comes  the  plaintiff,  and  by  leave  of  Court 
its  second  amended  bill  of  complaint,  and  for  it^ 
of  action  against  the  defendants  alleges : 


files  this 
causes 


Paragraph  I.  j 

Plaintiff  is  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Texas,  is  a  resident  and  citizen  of 
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t lie  State  of  Texas,  and  has  its  principal  office  and  cor¬ 
porate  domicile  in  the  City  of  Plainview,  Hale  County, 
Texas,  and  sues  in  its  own  right. 

Paragraph  II. 

The  defendants  and  each  of  them  are  administrative  offi¬ 
cers  or  employees  of  the  United  States  of1  America,  resid¬ 
ing  in  the  District  of  Columbia,  and  can  he  found 

o  7 

7  within  said  District  of  Columbia,  are  more  than 
twenty-one  years  of  age,  and  are  more  particularly 
identified  as  herein  specifically  set  forth: 

Harold  L.  Ickes  is  the  duly  appointed,  qualified  and  act¬ 
ing  Administrator  of  the  Federal  Emergency  Administra¬ 
tion  of  Public  "Works  (hereinafter  called  PWA),  appointed 
by  Executive  Order  of  the  President  of  the  United  States 
of  America  dated  July  8,  1033,  in  pursuance  of  the  pro¬ 
visions  of  Section  201  (a)  of  Title  IT  of  the  National  Indus¬ 
trial  Hecoverv  Act; 

% 

Horatio  B.  Hackett  is  the  duly  appointed,  qualified  and 
acting  Assistant  Administrator  of  PWA; 

J.  J.  Madigan  is  the  duly  appointed,  qualified  Acting 
Executive  Officer  of  PWA ; 

F.  E.  Schnppfe  is  the  duly  appointed,  qualified  and  Act¬ 
ing  Director  of  Projects  Division  of  PWA; 

Henry  Morgenthau,  Jr.,  is  the  duly  appointed,  qualified 
and  acting  Secretarv  of  the  Treasure  of  the  United  States, 
and  as  such  has  general  supervision  and  control  over  the 
disbursement  of  the  public  funds  of  the  United  States; 

W.  A.  Julian  is  the  duly  appointed,  qualified  and  acting 
Treasurer  of  the  United  States,  and  as  such  is,  under  the 
supervision  of  the  said  Secretary  of  the  Treasury,  in  con¬ 
trol  of  the  disbursement  of  the  public  funds  of  the  United 
States;  and 

Guy  Allen  is  the  duly  appointed,  qualified  and  acting 
Chief  Disbursing  Officer  of  the  Treasury  Department,  and 
as  such  is  at  the  head  of  the  Division  of  Disbursement  of 
the  Treasury  Department,  and  is  in  control  of  the  actual 
drawing  and  issuing  of  checks  on  behalf  of  the  United 
States,  and  the  actual  disbursements  of  the  public  funds  of 
the  United  States. 

Each  of  the  foregoing  officers  or  employees  is  sued  on 
account  of  acts  which  he  threatens  to  perform  under  the 
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pretended  authority  of  Title  II  of  the  National  industrial 
Recovery  Act  as  extended  by  section  12  of  the  Emergency 
Relief  Appropriation  Act  of  1935  and  paragraph  (a) 
8  of  the  President’s  Executive  Order  of  Junj*  7,  1935. 

Paragraph  III. 

This  is  a  civil  cause  in  equity,  arising  under  tlije  Consti¬ 
tution  and  laws  of  the  United  States,  and  under  tjie  equity 
powers  of  the  courts  of  the  District  of  Columbia.1 


Paragraph  IV. 

On  or  about  the  15th  day  of  April,  1909,  the  Cit^  Council 
of  the  City  of  Plainview,  Texas,  passed  its  Ordinance  No. 
23,  a  copy  of  which  is  hereto  attached,  marked  Exhibit 
A,  granting  to  Charles  A.  Malone  and  R.  C.  Malone 
and  their  associates,  successors  and  assigns  a  fran¬ 
chise  to  construct,  operate  and  maintain  an  electric  light 
and  power  plant  and  distribution  system  in  the  City  of 
Plainview,  Texas,  and  to  use  the  streets,  alleys  and  public 
highways  of  said  city  for  the  purpose  of  such  plant  and 
system.  Said  franchise  was  granted  for  the  period  of  fifty 
years.  On  or  about  the  17th  day  of  November,  1915, 
Charles  A.  Malone  and  R.  C.  Malone  assigned  sijid  fran¬ 
chise  to  this  plaintiff.  The  said  franchise  has  nejrer  been 
cancelled  or  forfeited  and  has  at  all  times  been  anil  is  now 
in  full  force  and  effect.  Tn  reliance  upon  said  franchise  the 
plaintiff  built  a  large  power  plant  and  distribution  system 
in  said  city,  and  has  been  and  is  now  operating  in  said  city 
under  said  franchise,  and  has  been  and  is  now  engaged  in 
the  business  of  distributing  and  selling  electricity  to  the  in¬ 
habitants  of  said  citv  and  to  the  Citv  itself. 

♦'  * 

Said  business  of  plaintiff  in  said  city  is  a  part  of  a  large 
electric  utility  business  conducted  by  plaintiff  throughout 
a  larger  region  in  that  part  of  Texas  wherein  said  city  is 
located.  Neither  in  Plainview  nor  in  said  larger  region  is 
plaintiff  engaged  in  interstate  commerce  or  in  any  business 
in  any  way  affecting  interstate  commerce.  It  produces  and 
sells  its  electricity  entirely  within  the  State  of  Texas, 
9  and  is  not  in  any  way  affecting  any  persons  engaged 
in  or  whose  business  in  any  way  affects  interstate 
commerce. 

Plaintiff’s  Texas  system  is  adequately  designed  ^nd  con¬ 
ducted  to  fit  the  peculiar  needs  of  the  countryside  ^herein 
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communities  are  scattered  and  spaces  vast.  Its  equipment 
is  modern  and  in  excellent  condition  throughout,  and  its 
plants,  particularly  with  respect  to  Plairiview,  are  of  the 
best  condition  and  design,  for  service  of  this  sort,  which 
engineering  i skill  has  devised.  Its  system  has  spread  and 
grown  in  the  van  of  the  needs  of  said  portion  of  the  State 
of  Texas,  and  is  so  coordinated  as  to  anticipate  future  needs 
and  growth it  represents  careful  social  planning  and  under¬ 
standing  of  the  communities.  In  this  svstem  the  Plainview 
unit  is  one  of  the  most  important  parts  and  its  continued 
operation  as  at  present  is  indispensable  to  adequate  service 
at  the  present  low  rates  for  many  surrounding  communi¬ 
ties,  in  the  drive  to  develop  which  the  Plainview  unit  has 
been  a  spearhead.  The  entire  system  represents  intensive 
application  of  the  economies  of  large  scale,  integrated  power 
development,  and  if  the  Plainview  unit  were  to  be  driven  to 
cease  or  substantially  to  curtail  operations  by  the  actions  of 
PWA  as  hereinafter  set  forth,  the  result  would  be  to  de- 
strov  integration. 

The  total  value  of  plaintiff’s  investment  in  Texas  is  ap¬ 
proximately  Ten  Million  Dollars  ($10,000,000.00)  and,  while 
plaintiff  cannot  precisely  allege  the  value  properly  allo¬ 
cated  to  its  Plainview  service,  its  business  and  investment 


so  allocated  would  be  at  least  Eight  Hundred  Thousand 
Dollars  ($800,000.00)  of  value.  This  represents  a  plant  and 
distribution  svstem  and  general  office  building  within  Plain- 
view,  and  the  allocated  value  of  a  transmission  system  con¬ 
necting  the  Plainview  system  with  a  central  power  plant 
near  Abernathy,  Texas.  The  value  of  the  plaintiff’s  un¬ 
expired  Plainview  franchise  alone  is  in  excess  of  Twenty- 
Five  Thousand  Dollars  ($25,000.00),  and  the  gross  revenue 
from  plaintiff’s  operations  within  Plainview  for  the 
10  year  1934  were  approximately  One  Hundred  Fifty 
Thousand  Dollars  ($150,000.00). 


Plaintiff  has  been  and  now  is  the  onlv  agencv  existing  in 
Plainview  for  the  distribution  and  sale  therein  of  electric¬ 


ity.  Its  system  was  designed  to  be,  and  is,  adequate  to  sup¬ 
ply  and  distribute  all  the  electricity  at  the  present  time 
required  within  Plainview  by  users  thereof,  and  has  excess 
facilities  and  capacity  sufficient  to  supply  and  distribute  to 
new  users,  or  for  additional  uses,  all  further  amounts  of 
electricity  which  it  may  be  reasonably  anticipated  will  in 
the  future  be  required  by  users  within  Plainview.  The  elec- 
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trie  service  furnished  by  plaintiff  has  been  and  will,  continue 
to  be  adequate,  reasonable  and  satisfactory,  and  has  been 
and  will  continue  to  be  furnished  at  rates  which  are  fair 
and  reasonable,  at  levels  which  are  among  the  lowest  in  the 
state  charged  by  utilities,  whether  publicly  or  privately 
owned,  for  service  of  the  character  furnished  by  plaintiff. 
Pursuant  to  statutes  of  the  State  of  Texas,  and  t{>  its  City 
Charter,  Plainview  has  for  some  years  regulated  all  rates 
for  the  service  furnished  by  plaintiff  to  the  inhabitants  of 
Plainview  and  to  the  Citv  of  Plainview  itself,  and  in  all 
other  necessary  respects  has  regulated  said  seijvice  fur¬ 
nished  by  plaintiff.  The  service  furnished  by  plaintiff 
within  Plainview  will  continue  to  be  adequate,  reasonable 
and  satisfactory  hereafter,  not  only  because  of  plaintiff’s 
disposition  so  to  furnish  service,  but  because  of  said  regu¬ 
latory  power  lodged  in  the  City  of  Plainview. 

Out  of  a  total  population  of  eighty-eight  hundred  people 

within  Plainview,  plaintiff  has  through  the  years,  at  the  risk 

of  the  private  investment  of  funds  by  the  holders  of  its 

various  securities,  built  up  a  business  which  noW  serves 

twenty-two  hundred  customers,  aside  from  its  service  to  the 

Citv  of  Plainview  itself. 

•> 

11  Paragraph  V. 

Plaintiff  is  and  for  many  years  has  been  a  taxpayer  of 
the  United  States,  and  has  paid  many  thousand^  of  dol¬ 
lars  in  income  and  excise  taxes  to  the  United  State  s,  and  is 
subject  to  the  obligation  of  paying  hereafter  many  thou¬ 
sands  of  dollars  in  such  taxes,  and  is  a  purchaser  and  con¬ 
sumer  of  commodities  subject  to  taxes  payable  to  the 
United  States.  For  the  year  1934  the  plaintiff  paid  or  in¬ 
curred  liability  to  pay  taxes  to  the  United  States,  ap¬ 
plicable  to  its  electrical  properties,  operation  and  sales  in 
Texas,  in  the  sum  of  more  than  Twenty-Six  Thousand 
Seven  Hundred  Fifty  Dollars  ($26,750.00). 

Paragraph  VI. 

Plaintiff  is  and  for  many  years  has  been  a  taxpayer  of 
the  City  of  Plainview,  of  Hale  County,  and  of  the  various 
taxing  districts  located  wholly  or  in  part  in  Hale  County, 
and  of  the  State  of  Texas,  and  has  paid  thousand^  of  dol¬ 
lars  in  taxes  to  said  City,  County  and  subdivisions,  and 

2 — 6579a 
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State,  and  plaintiff  is  subject  to  the  obligation  of  paying 
many  thousands  of  dollars  in  such  taxes  in  the  future. 
With  respect  to  its  electrical  properties,  operation  and 
sales  in  Texas,  plaintiff  has  paid,  or  incurred  liability  to 
pay,  taxes  for  the  year  1934  to  said  City  in  excess  of  the 
sum  of  Three  Thousand  Dollars  ($3,000.00),  to  said  County 
and  subdivisions  in  excess  of  the  sum  of  Nine  Thousand 
Five  Hundred  Dollars  ($9,500.00),  and  to  said  State  in  ex¬ 
cess  of  the  stun  of  Eighteen  Thousand  Dollars  ($18,000.00). 

Paragraph  VII. 

The  PWA,  under  the  direction  of  defendant  Ickes,  has 
conceived,  and  for  some  time  past  has  been  executing 
throughout  the  country  a  plan  to  fix  the  rates  of  privately 
owned  electricitv  utilities  at  levels  determined  bv  PWA  to 
be  “socially  desirable”  and  to  promote  public  ownership 
of  electricity  utilities,  regardless  of  local  state  policy,  as 
a  “vardstick”  of  electricitv  rates  and  service  to 
12  which  privately  owned  electricity  utilities  must  con¬ 
form.  i  This  plan  is  not  intended  to  have  and,  in  fact, 
does  not  have  any  relation  to  interstate  commerce;  its  in¬ 
tended  and  actual  effect  is  control  and  regulation  of  en¬ 
tirely  local  and  intrastate  commerce. 

The  plan  is  effectuated  by  soliciting  and  inducing  munici¬ 
palities  and  other  political  subdivisions  of  the  several  states 
to  permit  PWA  to  institute  and  to  carry  out,  as  Federal 
Public  Works  Projects,  the  construction  of  electricity  gen¬ 
erating  and  i  distributing  systems  within  such  subdivi¬ 
sions,  such  systems  being  planned,  built  and  financed 
by  and  under  the  control  and  direction  of  PWA,  and 
being  operated  by  PWA  through  its  retention  of  abso¬ 
lute  control  over  the  rates  to  be  charged  for  the  service  of 
such  systems  when  completed. 

Upon  tentative  selection  of  an  area  for  such  a  Project, 
PWA  usually  informs  existing  private  electricity  utilities 
in  such  area  that  to  escape  being  superseded  by  or  suffering 
competition  from  such  a  system  such  private  utilities  must 
establish  rates  satisfactory  to  PWA  and,  in  effect,  con¬ 
sent  to  continuing  PWA  regulation  of  their  rates  under 
the  threat  of ;  destruction.  The  rates  so  exacted  are  arbi¬ 
trarily  set  by  PWA,  do  not  provide  a  reasonable  return  to 
such  utilities  i  upon  their  investment,  are  much  less  than 
those  fixed  by  authorized  state  regulatory  bodies,  and  are 
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determined  without  hearing  such  utilities  and  without  any 
consideration  whatever  of  the  elements  required  l^y  the  due 
process  clauses  of  the  Fifth  and  Fourteenth  Amendments 
to  be  considered  in  rate  regulation.  Plaintiff  cahnot  aver 
with  particularity  the  level  to  which  such  privately  owned 
utilities  are  required  to  conform  because  PWA  has  never 
adopted  definite  criteria  but  acts  in  each  case  according  to 
an  arbitrary  and  vaguely  formulated  conception  of  4 4 social 
desirability”.  In  general,  however,  such  level  is  that  at 
which  a  system  built  and  operated  by  FWA  as  aforesaid 
would  earn  enough  to  pay  operating  costs  without 
13  provision  for  Federal,  state,  or  local  taxejs,  and  to 
repay  over  a  long  period  of  time  so  much  of  the  cost 
of  construction  thereof  as  is  represented  by  the  pretended 
loan  made  by  PWA  as  hereinafter  described;  and  in  many 
instances  PWA  requires  a  level  even  lower. 

If  the  existing  private  utilities  in  such  area  conform  to 
the  standard  so  fixed  by  PWA,  PWA  usually  suspends  con¬ 
summation  of  such  a  Federal  Public  Works  Project  for  a 
time  sufficient  to  enable  it  to  be  assured  that  such  conform¬ 
ity  is  in  good  faith  and  permanent  and  then,  if  satisfied, 
PWA  usually  abandons  the  project.  Otherwise  PWA  pro¬ 
ceeds  to  consummate  the  Project,  as  heretofore  ^nd  here¬ 
after  described,  and  either  subjects  the  private  utilities  to 
rate-war  to  attain  the  rate  level  desired  by  PWlA  and  if 
possible  to  drive  such  utilities  out  of  business,  or  induces 
the  state  regulatory  bodies  to  revoke  the  privileges  of 
such  utilities  to  do  business. 

This  plan  is  frankly  acknowledged  by  PWA  fn  public 
press  releases,  in  public  statements  of  the  Administrator, 
in  instructions  given  to  PWA  agents  charged  witn  the  ad¬ 
ministration  of  PWA  functions,  in  negotiations  wjith  exist¬ 
ing  private  utilities,  and  otherwise. 

In  deciding  thus  to  build  electricity  generating)  and  dis¬ 
tributing  systems,  the  sole  consideration  entertained  by 
PWA  is  the  rate  level  of  existing  privately  owned  utilities. 
The  extent  of  unemployment  in  the  vicinities,  or  elsewhere, 
and  the  relation  between  the  employment  given  by  such  a 
Project  and  the  character  of  workers  unemployed,  the  de¬ 
pendability  and  economic  soundness  of  existing  private 
utilities,  the  capacity  of  the  areas  to  absorb  increased  elec¬ 
tricity  production,  and  other  considerations  relatihg  to  the 
need  for  such  a  PWA  electricity  system  are  excluded  en- 
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tirely  by  PWA  in  reaching  its  decision  to  build  and  operate 
such  a  Project. 

To  induce  the  necessary  cooperation  of  municipalities 
and  other  political  subdivisions  in  the  various  states 
14  and  to  procure  their  consent  to  such  Federal  Public 
Works  Projects  and  to  the  regulation  of  the  rates 
of  existing  privately  owned  utilities  by  PWA  in  accordance 
with  the  aforesaid  plan,  PWA,  by  advertising  and  other 
newspaper  pjublilicity  and  by  circulars  and  direct  state¬ 
ments  made  to  municipalities  by  authorized  agents,  has 
represented  that  it  would  authorize  and  direct  the  construc¬ 
tion,  as  Federal  Public  Works  Projects,  of  electricity  gen¬ 
erating  and  distributing  systems,  to  become  the  property 
of  such  municipalities.  The  representations  have  been  that 
approximately  thirty  per  cent  of  the  cost  of  the  Project 
would  be  an  outright  gift,  the  balance  of  the  cost  to  be 
repaid  to  PWA,  if  at  all,  out  of  the  revenue  of  the  system; 
and  that  thus  jno  risk  would  be  incurred  by  the  municipality. 
When  the  municipality  consents  to  such  a  Project  and  PWA 
decides  to  threaten  existing  utilities  with  its  consummation, 
a  so-called  loan  and  grant  arrangement  is  entered  into 
similar  to  the  so-called  agreements  between  PWA  and  the 
City  of  Plainview,  hereinafter  described.  Such  an  arrange¬ 
ment  constitutes  a  pretense  and  sham  in  that  it  does  not 
in  fact  provide  for  a  loan  but  merely  for  the  possible  re¬ 
capture  of  a  part  of  the  cost  of  such  projects  out  of  the 
earnings  thereof,  and  imposes  no  obligations  upon  said 
municipalities  and  confers  no  authority  upon  them  in  the 
construction  thereof,  all  as  more  specifically  hereinafter 
set  forth. 

All  the  acts  of  the  defendants  hereinafter  complained  of 
are  done  or  threatened  in  pursuance  of  the  plan  herein¬ 
before  alleged. 


Paragraph  VIII. 

During  the  year  1933  PWA  and  the  defendant  Ickes,  in 
pursuance  of  the  plan  hereinabove  alleged,  began  negotia¬ 
tions  which  have  continued  to  this  dav  with  said  Citv  of 
Plainview  looking  to  the  construction  in  said  City  as  a  Fed¬ 
eral  Public  Works  Project  authorized  and  directed 
15  by  PWA  and  financed  by  funds  of  the  United  States 
Government,  of  an  individual,  diesel  engine-oper- 
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ated,  municipal  electricity  generating  and  distribution 
plant,  wherewith  to  furnish  said  City  and  its  inhabitants 
with  electric  service,  the  same  in  character,  and  intended 
to  serve  the  same  parties  as  that  now  and  heretofore  fur¬ 
nished  by  plaintiff  within  Plainview,  and  as  would  hereafter 
otherwise  be  furnished  by  plaintiff.  All  such  negotiations 
have  been  conducted  out  of  the  presence  of  plaintiff  and 
its  representatives,  and  all  papers  recording  such  negotia¬ 
tions  have  been  withheld  from  plaintiff  at  the  [direction 
of  PWA,  defendant  Ickes,  his  agents  and  employees. 
Plaintiff  has  repeatedly  requested  of  PWA,  of  defendant 
Ickes,  and  of  the  City  of  Plainview,  access  to  such  papers, 
and  particularly  to  those  portions  which  have  become  pub¬ 
lic  documents,  but  such  requests  have  been  refused.  There 
is  no  other  source,  so  far  as  plaintiff  is  able  to  le^irn  after 
diligent  search  and  inquiry,  from  which  the  content  of  such 
negotiations  and  papers  can  be  learned. 

However,  on  or  about  March  1,  1935,  plaintiff’s  attorneys 
and  representatives  called  upon  Mr.  Otto  M.  Rau,  then 
Chairman  of  PWA  Power  Board  of  Review,  to  confer  with 
said  Rau  concerning  such  negotiations  between  P^VA  and 
the  Citv  of  Plainview.  In  the  course  of  said  conference 
said  Rau  informed  the  plaintiff’s  representatives  that  the 
onlv  matter  considered  relevant  bv  PWA  in  deciding 
whether  to  authorize  the  project  proposed  in  Plainview  was 
the  matter  of  plaintiff’s  rates,  that  all  other  considerations 
were  immaterial,  that  PWA’s  policy  was  to  authorize  and 
proceed  with  such  projects  if  rates  charged  by  existing  pri¬ 
vate  utilities  were  higher  than  PWA  thought  proper  and 
to  refuse  to  do  so  if  such  existing  rates  were  deemed 
proper  by  PWA.  Said  Rau  then  stated  that  plaintiff’s 
rates  were  “too  high”.  After  further  discussion  said 
Rau  formally  proposed  and  offered  on  the  part  pi  PWA 
that  if  plaintiff  would  reduce  and  adjust  its  rates  in  a  speci¬ 
fied  manner  PWA  would  disapprove  the  said  project 
16  because  said  rates  would  be  thoroughly  satisfactory 
to  PWA  and  because  the  City  plant  could  not  hope 
effectually  to  compete  with  such  rates.  Plaintiff  promptly 
accepted  such  offer  and  on  or  about  March  4,  1935,  deliv¬ 
ered  to  said  Rau  written  notification  that  such  rate  reduc¬ 
tion  and  adjustment  would  be  instituted  on  April  1,  1935. 
Said  reduction  and  adjustment,  in  the  manner  specified  by 
said  Rau,  were  made  at  that  time  in  reliance  upon  such 
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offer  bv  PWA,  and  said  reduced  rates  continue  to  be  and 
will  in  the  future  be  in  full  force  and  effect  for  all  plain¬ 
tiff's  service  in  Plainview. 

The  aforesaid  offer  on  the  part  of  PWA  by  said  Rau  was 
made  pursuant  to  a  procedure  regularly  established  by 
PWA  in  the  administration  of  its  public  works  campaign, 
wherebv  said  Pan  was  authorized  thus  to  bargain  with 

•  v. 

existing-  electricity  utilities  in  localities  wherein  competing 
projects  were  contemplated  by  PWA,  and  to  bind  PWA  to 
abandon  such  projects  if  the  existing  utilities  would  reduce 
their  rates  to  a  level  found  by  said  Ran  to  be  that  deemed 
by  PWA  to  be  “socially  desirable”.  This  procedure  as 
above  outlined  was  designed  to  carry  out  the  plan  of  regu¬ 
lating  the  intrastate  electricity  rates  of  the  utilities  of  the 
country  as  hereinabove  in  Paragraph  VII  alleged. 

Despite  the  binding  commitment  of  PWA.  through  said 
Rau,  to  abandon  said  Plainview  project,  and  pursuant  to 
the  aforesaid  plan  of  regulating  and  controlling  intrastate 
rates,  here  applied  to  secure  rates  still  lower  than  those 
sought  by  PWA  in  other  cases,  defendant  Ickes,  on  or  about 
April  18,  1935,  notified  the  City  of  Plainview,  and  an¬ 
nounced  in  the  public  press,  that  Four  Hundred  Twenty- 
Three  Thousand  Three  Hundred  Forty-Six  Dollars  and 
Four  Cents  ($423,346.04)  of  Federal  funds  had  been  allo¬ 
cated  and  would  be  employed  to  construct  and  finance  a 
municipal  electricity  plant  and  distribution  system  in  Plain- 
view,  to  compete  with  plaintiff  as  aforesaid.  Plaintiff  is 
informed  and  i believes,  and  so  alleges,  that  of  such  sum 
an  amount  equal  to  30  per  cent  of  the  cost  of  labor 
17  and  materials  employed  in  the  construction  of  such 
plant  and  system  will  constitute  an  outright  gift 
from  t lie  Federal  Government  to  the  Citv  of  Plainview,  and 
that  the  balance  thereof  will  be  repaid,  if  at  all,  only  out 
of  the  earnings  of  such  project. 

Plaintiff  is  informed  and  believes  and  so  alleges  that 
PWA  and  defendant  Ickes,  with  the  connivance  of  and  in 
conspiracy  with  the  City  of  Plainview,  have  made  said 
allotment  and  will  proceed  with  the  construction  and  ope¬ 
ration  of  said  plant  solely  for  the  purpose  of  driving  down 
the  rates  of  the  plaintiff  and  so  injuring  plaintiff's  busi¬ 
ness;  that  there  is  no  difference  between  the  plaintiff  and 
other  privately  owned  electricity  companies  justifying  the 
effort  which  will  be  made  to  force  plaintiff  to  reduce  its 
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rates  below  the  level  now  in  effect  pursuant  to  the  pro¬ 
posal  of  said  Rau,  which  effort  is  not  made  in  other  locali¬ 
ties  against  other  privately  owned  utilities  in  plaintiff’s 
position  when  such  other  utilities  acquiesce  and  agree  to 
the  rate  proposed  by  said  Rau  or  by  a  PAY  A  representative 
performing  the  functions  which  were  performed  by  said 
Rau  in  this  instance.  This  effort  of  PAVA,  and  the  arrange¬ 
ment  with  the  City  of  Plainview  hereinafter  set  fprth,  are 
pursuant  to  and  in  furtherance  of  the  plan  heretofore  de¬ 
scribed  to  control  the  electricity  rates  of  privately  owned 
utilities  throughout  the  country,  and  are  here  directed  to 
secure  rates,  as  will  appear  from  said  arrangement,  twenty- 
five  per  cent  lower  than  those  which  are,  in  other  cases, 
sought  and  enforced  by  PA\TA. 

AAdiile  the  procedure  pursued  by  PAVA,  defend4nt  Ickes 
and  his  agents,  in  making  such  allotment,  does  notj  provide 
for  a  hearing  from  those  whose  property  and  rightls  will  be 
injured  or  destroyed  through  the  financing  and  construc¬ 
tion  of  such  a  municipal  plant  and  system,  plaintiff  has 
repeatedly  requested  and  sought  a  hearing  before  the  vari¬ 
ous  organs  of  PAYA,  but  has  constantly  been  denied  the 
privilege  of  such  hearing.  Nevertheless,  plaintiff  has  pre¬ 
pared  and  filed  with  PAA7A  a  protest  in  writing 
IS  against  said  allotment  and  against  such  financing  and 
construction  of  such  plant  and  system,  which  protest 
sets  forth  in  substance  and  elaborates  upon  the  facts  here¬ 
tofore  and  hereafter  alleged  in  this  bill,  but  plaintiff  is 
informed,  believes  and  alleges  that  said  protest  has  been 
treated  as  immaterial  and  has  not  been  considered  bv 
PAAY-Y.  There  is  no  other  board,  agencv  or  official  of  the 
United  States  to  whom  plaintiff  may  apply  to  prevent  the 
consummation  of  such  proposed  financing  and  construc¬ 
tion.  Consequently  plaintiff  has  exhausted  all  administra 
tive  remedies  which  it  could  possibly  have  from  such 
threatened  action. 

Paragraph  IX. 

Plaintiff  is  informed,  believes  and  so  alleges  tlhat  the 
City  of  Plainview,  induced  and  persuaded  by  the  'offer  of 
PAA7A  to  give  it  outright  a  grant  of  thirty  percenf:  of  the 

nd  dis- 
•ibed  in 


cost  of  construction  of  an  electricity  generating  i 
tributing  system  and  by  the  PAA7A  campaign,  desc 
Paragraph  VII  hereof,  to  construct  such  municipal  Systems, 
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has  acquiesced  in  and  accepted  the  PAY  A  proposal  to  insti¬ 
tute  a  Federal  Public  AYorks  Project  in  said  City  and  will 
conform  in  all  respects  to  the  will  of  PAY  A  with  respect 
thereto  and  to  its  purpose  to  drive  down  plaintiff’s  rates 
and  injure  plaintiff’s  business.  Accordingly,  the  PAY  A  and 
the  defendants  will,  unless  restrained  immediately,  make 
available  thej  funds  allotted  for,  and  will  construct  the 
project,  as  aforesaid,  under  the  following  arrangement: 

The  defendant  Ickes  and  the  Citv  of  Plainview  will  enter 
into  a  pretended  “loan  and  grant  agreement,”  if  indeed 
they  have  not  already  done  so,  which  will,  in  effect,  provide 
that  the  defendant  Ickes  and  his  agents  shall  construct  said 
electricity  plant  and  distribution  system  in  said  City  and 
finance  said  construction  bv  giving  outright  to  said  Citv 
30  per  cent  of  the  cost  of  labor  and  materials  employed  in 
the  construction  of  such  plant  and  system,  and  by  the  pre¬ 
tense  of  lending  to  said  City,  by  pretended  purchase  of  its 
bonds,  to  be  used  for  such  financing  and  construction,  the 
difference  between  the  amount  of  such  grant  and  the  sum 
of  Four  Hundred  Twenty-Three  Thousand  Three  Hundred 
Forty-Six  Dollars  and  Four  Cents  ($423,346.04). 
19  The  said  City  of  Plainview  will  (or  has)  agreed  in 
return  that  said  funds  will  be  made  available  to  it 
upon  requisition  only  in  such  amounts  as  defendant  Ickes 
deems  sufficient  from  time  to  time,  and  shall  in  no  event  be 
available  beyond  the  amount  which  in  the  judgment  of  de¬ 
fendant  Ickes  is  needed  to  complete  the  project;  that  the 
said  funds  shall  be  deposited  by  the  City  in  such  banks  as 
defendant  Ickes  chooses;  that  such  proceeds  shall  be  ex¬ 
pended  by  the  City  only  as  defendant  Ickes  consents;  that 
all  details  of  ,plans,  drawings,  construction  contracts,  en¬ 
gineering,  supervision,  inspection,  etc.,  shall  be  according 
to  the  will  of  defendant  Ickes;  that  all  work  on  the  project 
shall  be  done  under  the  regulation  of  defendant  Ickes;  that 
no  contractor  or  subcontractor  shall  bid  for  or  work  upon 
such  project  without  the  approval  of  defendant  Ickes ;  that 
all  contractors  and  sub-contractors  shall  be  equipped  with 
bonds  and  insurance  as  defendant  Ickes  desires;  that  said 
City  shall  engage  in  such  litigation  as  defendant  Ickes 
deems  advisable  with  respect  to  irregularities,  or  defects, 
or  illegalities  in  the  bonds;  that  defendant  Ickes  may  cancel 
the  arrangement  with  the  City  at  any  time  he  wishes  and 
withhold  further  funds  from  the  City,  if  in  his  opinion  said 
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City  has  unreasonably  delayed  in  carrying  out  any  of  its 
duties;  that  the  aforesaid  funds  shall  be  available  to  the 
City  only  subject  to  the  power  of  defendant  Icke^  to  with¬ 
hold  them  if  he  deems  the  City’s  budgetary  situation  to  be 
unsatisfactory,  or  if  he  is  not  satisfied  that  the  Citv  has 
complied  with  all  provisions  of  the  agreement ;  and  that  in 
other  respects  the  will  of  defendant  Ickes  shall  control  the 
City’s  action,  even  to  the  extent  of  the  naming  of  the  pro¬ 
ject,  and  that  such  project  shall  in  fact  be  named  li Federal 
Public  Works  Project  No.  — It  is  further  a  payt  of  said 
arrangement  that  the  defendant  Ickes,  or  his  agents,  will  be 
permitted  to  fix,  and  from  time  to  time  to  change,  ^ninimum 
rates  of  pay  and  maximum  hours  for  all  persons  (tmployed 
on  such  construction,  to  enforce  employment  prefer- 
20  ences  in  favor  of  ex-service  men  and  others,  to  desig¬ 
nate  agencies  through  which  workmen  may  be  em¬ 
ployed,  to  direct  the  use  of  human  labor  in  plac3  of  ma¬ 
chinery,  to  require  disclosure  to  PWA  of  all  information 
which  PWA  may  desire  with  respect  to  such  construction 
work,  to  require  that  all  the  disputes  between  the  City  of 
Plain  view  and  the  contractors  or  subcontractors,  and  all 
labor  disputes  arising  in  connection  with  the  construction, 
shall  be  submitted  to  the  Board  of  Labor  Review  or  other 
agencv  of  PWA  for  final  determination,  and  in  every  wav 
to  direct  and  control  the  construction  of  such  plant  and 
distribution  system.  It  is  a  part  of  said  arrangement  that 
the  City  shall  undertake  to  obtain  any  other  funds  deemed 
by  defendant  Ickes  necessary  to  complete  such  pjant  and 
system,  in  the  manner  and  from  sources  prescribed  bv  de¬ 
fendant  Ickes;  to  operate  the  plant  and  system  uiion  com¬ 
pletion  and  furnish  electricity  to  consumers  now  being 
served  by  plaintiff;  never  to  charge  rates  at  a  level  more 
than  twenty-five  per  cent  less  than  the  rates  now  being 
charged  in  Plainview  by  plaintiff ;  to  pay  from  the  general 
funds  of  the  City,  at  current  selling  rate  schedules,  for 
energy  used  by  the  City  itself;  to  grant  to  PWA  and  its 
assigns  a  fifteen  year  franchise  to  use  and  occupy  public 
thoroughfares  and  grounds  of  said  City  for  furnishing 
electric  service  and  for  the  operation  and  maintenance  of 
such  plant  and  system  in  the  event  the  City  is  unable  to 
repay  the  pretended  loan  out  of  the  earnings  of  the  project 
with  the  rates  thereof  fixed  by  the  defendant  Ickes  gs  afore- 

I 
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said;  and  in  other  ways  to  submit  to  the  will  and  regulation 
of  defendant  Ickes  with  respect  to  the  operation  of  such 
plant  and  system.  The  said  pretended  bonds  to  be  issued 
by  the  City,  through  the  purchase  of  which  the  pretended 
loans  from  PWA  are  to  be  made,  are  not  general  obliga¬ 
tions  of  the  City,  but  it  is  expressly  understood  and  agreed 
between  said  City  and  PWA  that  said  bonds  shall  not  con¬ 
stitute  an  indebtedness  of  said  City  within  the  mean- 
21  ing  of  any  provision  or  limitation  of  the  laws  of 
Texas  and  shall  never  impose  a  pecuniary  liability 
upon  said  City  or  charge  against  its  general  credit.  Said 
pretended  bonds  are  payable  solely  from  the  revenue  to  be 
derived  from  said  Project  after  provision  tor  the  co.>t  ot 
operation  and  maintenance. 


Paragraph  X. 

Plaintiff  is  informed  and  believes,  and  so  alleges,  that 
the  proposed  municipal  plant  and  system  will  be  equipped 
to  serve  apprpximately  sixty-five  per  cent  of  the  present  de¬ 
mand  for  electricity  within  the  City  ot  1  lainview,  and  that, 
on  the  basis;  of  past  experience  in  cases  of  competing 
municipal  and  private  facilities,  the  proposed  plant  and 
system  will  actuallv  serve  about  half  ot  the  present  de¬ 
mand  of  consumers  within  the  City.  Said  municipal  plant, 
because  of  existing  contracts  with  plaintiff,  will  be  pie- 
vented  from  furnishing  the  electricity  for  the  city  street 
lighting  system  and  for  the  pumping  of  the  City  water 
supply.  In  any  event  the  potential  demand  of  the  City  and 
its  inhabitants  is  insufficient  to  support  two  elect  1  icity  utili¬ 
ties.  Plaintiff  is  informed  and  believes,  and  so  alleges,  that 
the  proposed)  plant  and  system  are  not  intended  to  and 
could  not  serve  outside  said  City. 

The  rates  at  which  it  is  proposed  that  the  service  of  the 
contemplated  municipal  plant  and  system  shall  be  rendered 
will  not  sustain  it.  Even  were  it  to  charge  the  rates  now’ 
being  charged  by  plaintiff  and  even  if  by  the  end  of  tw’o 
vears  it  w*ere  to  acquire  as  much  as  sixt}  pci  cent  of  the 
business  of  consumers  within  said  (  it y,  it  w’ould  still  be 
unable  to  pav  from  plant  revenues  the  operating  costs,  the 
principal  and;  interest  on  the  pretended  loan  from  PWA, 
and  the  necessary  sums  to  preserve  and  replace  its  prop- 
ertv  as  it  w'ears  out.  On  the  contrary,  said  re\enues  will 
fail  by  between  One  Hundred  and  Fifty  Thousand  Dollars 
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($150,000.00)  and  Two  Hundred  Thousand  Dollars  ($200,- 
000.00)  to  pay  such  charges  during  the  first  twenty 

22  years  of  the  life  of  the  municipal  system.  Plaintiff 
so  alleges  on  the  assumption  that  the  operating  ex¬ 
penses  of  the  municipal  system  will  be  as  low  asi  the  plain¬ 
tiff's  are  and  have  been;  but  this  will  not  in  fact  be  true,  for 
the  large  economies  and  the  low  unit-overhead  expense, 
incident  to  the  plaintiff’s  extensive  integrated  system,  will 
not  be  available  to  a  small  independent  generating  and  dis¬ 
tributing  system.  Said  municipal  plant  and  system  will 
not  be  self-liquidating. 

Paragraph  XI. 

The  threatened  action  of  the  defendants  herein,  pur¬ 
suant  to  said  plan  of  defendants  and  the  arrangement  with 
the  City  of  Plainview,  as  aforesaid,  is  null  and  void,  and 
without  warrant  in  law,  and  the  defendants  are  wholly  with¬ 
out  authority  to  perform  any  of  the  acts  which  said  ar¬ 
rangement  contemplates  to  be  performed  by  :hem,  and 
which  are  threatened  to  be  performed  by  them,  ad  herein  al¬ 
leged,  because : 

(1)  Section  202  of  the  National  Industrial  Recovery  Act 
as  extended  provides  that  the  Administrator  shall  prepare 
a  comprehensive  program  of  public  works.  Section  203 
provides  that  the  Administrator  may  construct,  finance,  or 
aid  in  the  construction  or  financing  of  any  public  works 
project  “included  in  the  program  prepared  pursuant  to 
Section  202.”  PWA  has  announced  that  allotments  will 
be  made  before  such  a  comprehensive  program  is  prepared. 
In  line  with  this  policy,  allotments  have  been  made  in  the 
absence  of  the  preparation  of  such  program,  no  such  pro¬ 
gram  has  ever  been  prepared,  the  allotment  herein  and  the 
action  of  the  defendants  in  financing  and  constructing  the 
proposed  plant  and  system  are  being  performed  in  the  ab¬ 
sence  of  the  preparation  of  such  a  program,  and  the  City  of 
Plainview  project  herein  alleged  has  never  been  included 
in  any  such  program.  The  only  “program”  ever  prepared 
is  the  sum  of  the  particular  projects  which  PWA  has  de¬ 
termined  to  carry  out;  this  is  not  the  preparation 

23  of  a  program  under  Section  202,  but  is  a  i|nere  cata¬ 
logue  of  action  taken. 

(2)  The  proposed  pretended  loan  to  the  City!  of  Plain- 
view  is  in  violation  of  the  requirement  of  Section  203  of  the 
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National  Industrial  Recovery  Act  as  extended  that  such  a 

loan  bv  the  United  States  be  reasonablv  secured.  Said 
•>  • 

loan  is  not,  and  cannot  be,  reasonably  secured.  As  alleged 
heretofore,  the  pVetended  bonds,  through  the  pretended 
purchase  of  which  the  alleged  loan  is  to  be  made,  are  to  be 
paid  only  from  and  secured  only  by  the  earnings  of  the 
proposed  electricity  plant  and  distribution  system,  which 
will  be  wholly  insufficient  and  inadequate  to  pay  the  ope¬ 
rating  expense  of  said  plant  and  the  interest  and  sinking 
fund  upon  said  pretended  bonds,  and  are  not  general  obli¬ 
gations  of  said  Citv. 

Moreover, ,  said  bonds  are  null  and  void  because  based 

upon  undertakings  of  the  City  which  violate  the  law  of  the 

State  of  Texas,  and  any  payment  for  them  by  defendants  is 

unauthorized  bv  the  National  Industrial  Recoverv  Act  as 

*  » 

extended : 

(a)  The  City  has  surrendered  to  PWA  and  defendant 
Ickes  all  power  and  discretion  with  respect  to  plans  and 
specifications  for  such  plant  and  system,  the  acceptance  and 
rejection  of  bids,  the  content  and  form  of  construction  and 
other  contracts,  etc.,  contrary  to  Section  17,  Article  I  and 
Articles  II  and  III,  of  the  Constitution  of  the  State  of 
Texas;  contrary  to  Texas  Revised  Civil  Statutes,  1925,  Title 
28,  and  contrary  to  Texas  Revised  Civil  Statutes,  1925, 
Article  2368-a.. 

(b)  The  City  has  surrendered  all  power  and  discretion  to 
PWA  and  defendant  Ickes  with  respect  to  the  deposit,  dis¬ 
position  and  disbursement  of  the  funds  for  the  construction 
of  such  plant  and  system,  with  respect  to  the  character  of 
material,  labor  and  contractors  to  be  employed,  with  respect 
to  the  manner  and  form  of  such  construction,  and  so  will 

be  prevented  from  obtaining  bids  which  will  enable 
24  the  City  absolutely  to  determine  who  are  the  lowest 
responsible  bidders,  and  from  accepting  such  bids, 
contrary  to  those  provisions  of  the  Constitution  of  the 
State  of  Texas  and  of  its  statutes  set  forth  in  subparagraph 
(a)  above,  and  the  Texas  Revised  Civil  Statutes,  1925, 
Articles  2559-2566. 

(c)  The  City  has  surrendered  to  PWA  and  defendant 
Ickes  the  power  to  change  and  increase  the  cost  of  such  con¬ 
struction  work;  during  the  course  of  construction  after  the 
letting  and  even  the  part  performance  of  contracts,  con¬ 
trary  to  those  parts  of  the  Constitution  of  the  State  of 
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Texas  and  of  its  statutes  set  forth  in  subparagraph  (a) 
above,  and  particularly  in  violation  of  Section  53,  Article 
III,  of  said  Constitution.  ! 

(d)  The  City  has  surrendered  to  PAY  A  and  the  Board 
of  Labor  Review  the  power  to  determine  and  finally  to 
settle  all  issues  and  controversies  arising  between  the  City 
and  any  contractor,  with  respect  to  changed  economic  con¬ 
ditions  during  the  performance  of  any  contract,  and  to 
determine  and  finallv  to  settle  all  labor  controversies,  con- 
trary  to  those  parts  of  the  Constitution  of  the  State  of 
Texas  and  its  statutes  set  forth  in  subparagraph  (^i)  above, 
and  particularly  in  violation  of  Section  53  of  Article  III  of 
said  Constitution. 

(e)  The  City  has  surrendered  its  discretion  to  make 
charges  against  the  revenue  derived  from  the  operation  of 
such  plant  and  system,  to  provide  for  depreciation,  retire¬ 
ments  and  replacements  of  depreciable  parts  thereof,  and 
to  preserve  the  integrity  and  operating  efficiency  of  such 
plant  and  system,  contrary  to  those  parts  of  the  Consti¬ 
tution  of  the  State  of  Texas  and  of  its  statutes  set  forth 
in  subparagraph  (a)  above  and  particularly  in  violation  of 
Texas  Revised  Civil  Statutes,  1925,  Article  1113. 

(f)  The  City  has  surrendered  to  PWA  and  defendant 
Ickes  the  power  to  fix  rates  for  electric  energy  anfl  service 

furnished  by  such  plant  and  system,  contrary  to 
25  those  parts  of  the  Constitution  of  the  State  of  Texas 
and  of  its  statutes  set  forth  in  subparagraph  (a) 
above,  and  particularly  in  violation  of  Texas  Revised  Civil 
Statutes,  1925,  Article  1113. 

(g)  In  other  ways  the  City  has  surrendered  to  these  de¬ 
fendants  its  non-delegable  powers,  in  violation  of  the  laws 
of  Texas ;  and  further  its  agents  will,  by  the  contemplated 
operation  of  the  project,  violate  Article  1638  of  the  Texas 
Penal  Code. 

(3)  The  project  herein  complained  of  is  not  authorized 
bv  Section  203  of  the  National  Industrial  Recoverv  Act  as 
extended  because  said  project  is  not  reasonably  designed 
or  capable  of  increasing  employment  quickly.  Plaintiff  is 
informed  and  believes,  and  so  alleges,  that  of  such  unem¬ 
ployment  as  exists  in  the  City  of  Plainview  or  vicinity 
there  is  virtually  none  among  persons  who  can  be  Employed 
on  a  project  of  this  sort.  The  project  will  require  almost 
altogether  skilled  workmen,  of  whom  there  are  only  about 
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ten  available  unemployed.  The  project  in  fact  has  no 
reasonable  relation  to  the  unemployment  situation  in  the 
city  or  vicinity.  Moreover,  such  project  will  inevitably 
cause  permanent  unemployment  of  many,  and  perhaps 
eventually  all,  of  those  now  in  plaintiff's  employ. 

(4)  Said  project  is  not  authorized  by  Section  202  of  the 
National  Industrial  Recoverv  Act  as  extended,  because  said 
section,  by  particularly  enumerating,  in  the  list  of  Public 
Works  for  which  public  moneys  might  be  lent  and  granted, 
“development  of  water  power”  and  “transmission  of  elec¬ 
trical  energy,”  has  excluded  a  project  such  as  the  proposed 
Plainview  diesel  engine-operated  generating  plant.  Xo 
other  provision  of  said  section  authorizes  a  municipal  gene¬ 
rating  and  distributing  plant  of  this  sort.  Furthermore 
the  authority  to  make  a  grant,  such  as  that  contemplated, 
expired  on  June  IS,  1935,  by  virtue  of  Section  201  (d)  of 
said  Act,  which  authoritv  is  not  extended  bv  the  aforesaid 
Emergency  Relief  Appropriation  Act  of  1935.  Xor  does 

such  Act  of  1935  authorize  a  project  of  this  type: 
2b*  and  even  if  it  did,  such  a  project  must  at  least  be  self- 

liquidgting.  This  project  will  not,  as  heretofore  al¬ 
leged,  be  self-liquidating.  Furthermore  the  purported  loan 
herein  is  in  no  sense  a  loan,  but  is  itself,  in  whole  or  in 
greater  part,  a  grant  and  gift;  for  it  can  never  be  repaid, 
due  to  the  incapacity  of  the  project  to  earn  its  way  and  due 
to  the  invaliditv  of  the  Citv’s  obligation  as  hereinbefore 
alleged. 

(5)  Said  project  is  not  authorized  by  Title  II  of  the  Na¬ 
tional  Industrial  Recoverv  Act  as  extended  because  it  is 
wholly  useless  and  wasteful,  in  that  it  duplicates  plaintiff’s 
existing,  adequate,  reasonable  and  satisfactory  system,  and 
because  it  is  uneconomic  and  foolish  in  that  an  independent 
generating  and  distribution  system  cannot  be  maintained 
save  at  rates  far  above  those  now  charged,  if  at  all,  due  to 
the  small  number  of  possible  customers.  The  project  can 
result  onlv  in  disastrous  rate  wars,  destructive  of  both 
plaintiff’s  facilities  and  the  project  itself.  The  small  de¬ 
mand  in  said  City  can,  as  heretofore  alleged,  support  only 
one  utility.  The  additional  project  will  be  not  only  useless 
but  predatory:  its  effect  will  be  to  decrease,  instead  of  to 
promote,  the  fullest  possible  utilization  of  the  present  pro¬ 
ductive  capacity  of  the  electrical  industry,  and  particularly 
that  portion  of  the  industry  carried  on  by  plaintiff. 
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(6)  Said  project  is  not  authorized  by  Title  II  of  the 

National  Industrial  Recovery  Act  as  extended  because  the 

% 

undertakings  exacted  from  the  Citv  bv  PWA  anc.  defend- 
ant  lekes  and  the  proposed  construction  and  operation  of 
the  electricity  plant  and  system  will  violate  the  law  of  the 
State  of  Texas.  Such  undertakings  constitute  an  unlawful 
delegation  to  foreign  agents,  these  defendants,  of  | the  obli¬ 
gations  of  said  Citv  under  the  law  of  Texas  as  alleged,  in 
subparagraph  (2)  hereof,  and  otherwise.  Furthermore,  the 
law  of  the  State  of  Texas  is  violated  in  that  the  grant  and 
loan  by  PWA  is,  for  reasons  heretofore  and  hereafter  set 
out,  invalid,  and  therefore  the  City  will  be  obligated 

27  immediately  to  refund  to  PWA  the  amount  of  the 

% 

grant  and  loan  so  illegally  made  and  accepted  by  it, 
and  the  Citv  will  thereby  become  indebted  to  PWA,  in  viola- 
tion  of  statutory  provisions  of  the  State  of  Texas  with  re¬ 
spect  to  the  manner  and  amounts  of  indebtedness  which 
mav  be  legally  incurred  bv  the  Citv. 

(7)  Said  project  herein  complained  of  is  without  war¬ 
rant  in  said  National  Industrial  Recovery  Act  as  extended 

* 

or  in  any  law  of  or  in  the  Constitution  of  the  United  States, 
but  the  action  of  the  defendants  in  furthering  said  project 
is  in  violation  of  the  Tenth  Amendment  to  the  Constitution 
of  the  United  States,  because: 

(a)  Said  project  is  undertaken  by  the  defendants  solely 
for  the  express  purpose  of  and  pursuant  to  a  publicly  an¬ 
nounced  policy  of  controlling  and  lowering  electric  ty  rates 
within  each  State  of  the  United  States,  as  heretofore  al¬ 
leged  in  Paragraphs  VII  and  VIII.  Specifically,  the  project 
threatened,  as  herein  alleged,  is  designed  solely  to  afford 

consumers  within  the  Citv  of  Plainview  with  electricity 

*  * 

rates  at  levels  deemed  by  defendant  Ickes  and  PV[A  to  be 

“socially  desirable.’ ’  Such  action  will  in  no  mannbr  aifect 
«■ 

interstate  commerce;  its  effect  is  confined  altogether  to  the 
inhabitants  of  said  citv,  wholly  within  the  State  of  Texas. 

(b)  Said  project  is  undertaken  by  the  defendants  solely 
for  the  purpose  of  furthering  a  policy  of  public  ownership 
of  electricity  systems  within  each  State  of  the  United  States, 
and  specifically  is  designed  merely  to  afford  said  City  of 
Plainview  an  opportunity  to  erect  a  municipally  ow^ied  elec¬ 
tricity  system  to  serve  as  a  “yardstick”  for  the  demonstra¬ 
tion  of  conceptions  of  “social  planning”  and  ratej  regula¬ 
tion  entertained  by  PWA  and  defendant  Ickes  ancjl  will  in 


24 


TEXAS  UTILITIES  CO.,  ETC.  VS. 


no  manner  affect  interstate  commerce;  its  effect  is  confined 
altogether  to  the  inhabitants  of  the  said  city,  wholly  within 
the  State  of  Texas. 

(c)  Said  project  is  to  be  constructed  and  operated 

28  under  the  absolute  direction  and  control  of  the  de¬ 
fendants,  even  to  its  most  minute  details,  in  matters 

having  no  relation  to  interstate  commerce,  and  in  a  manner 
constituting  usurpation  of  the  local  authority  of  the  said 
City  and  assumption  of  control  over  its  own  affairs. 

(S)  Said  project  herein  complained  of  is  without  war¬ 
rant  in  said  National  Industrial  Recovery  Act  as  extended 
or  in  anv  law  of  or  in  the  Constitution  of  the  United  States, 
but  the  action  of  the  defendants  in  furthering  said  project 
is  in  violation  of  the  due  process  clause  of  the  Fifth  Amend¬ 
ment  to  the  Constitution  of  the  United  States,  because  said 
defendants  are  arbitrarily  and  without  warrant  singling- 
out  this  plaintiff  as  the  subject  of  competition  from  such 
project  under  circumstances  wherein  others  situated  pre¬ 
cisely  similarly  to  plaintiff  are  and  would  be  immunized 
from  such  competition.  Whereas  such  others  are  and  would 
be  left  free  of  such  competition  when  they  agree  to  in¬ 
stitute  rates  at  a  level  below  which  a  competing  public  plant 
would  not  be  self-liquidating,  this  plaintiff,  despite  such  a 
reduction  bv  it,  induced  bv  said  Otto  M.  Ran,  as  alleged  in 
Paragraph  VIII  hereof,  is  nevertheless  arbitrarily  threat¬ 
ened  with  a  more  stringent  application  of  the  aforesaid 
policy  of  PWA  to  control  intrastate  rates. 

(9)  In  so  i,ar  as  said  National  Industrial  Recovery  Act 
as  extended  purports  to  confer  upon  said  defendants,  as 
officers  of  the  United  States,  power  to  do  any  of  the  acts 
herein  complained  of,  said  Act  and  said  purported  power 
are  void  and  without  warrant  in  the  Constitution  of  the 
United  States,  but  are  in  violation  thereof  because: 

(a)  Neither  Title  II  of  said  National  Industrial  Recov¬ 
ery  Act  nor  the  Emergency  Relief  Appropriation  Act  of 
1935  extending  said  Title  indicates  any  adequate  legisla¬ 
tive  standard  to  guide  the  officers  charged  with  the  admin¬ 
istration  of  said  Title,  but  on  the  contra rv  seeks  to 

* 

29  delegate  legislative  power  to  the  President  and  to 
such  administrative  officers,  in  violation  of  Article 

I,  Section  1;  Article  I,  Section  8,  Clauses  1,  2  and  18;  and 
Article  II,  Section  1,  of  the  Constitution. 
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(b)  The  funds  of  the  United  States  available  and  to  be 
used  for  the  project  herein  described  are  borrowed  funds. 
Article  I,  Section  8,  Clause  2,  of  the  Constitution,  which 
grants  to  Congress  power  to  borrow  money,  confers  no 
authority  to  expend  such  borrowed  funds,  nor  is  such  au¬ 
thority  conferred  by  any  other  section  of  the  Copstitution, 
for  the  purpose  or  in  the  manner  herein  alleged.  Nor  does 
Article  I,  Section  8,  Clause  1,  of  the  Constitution,  which 
grants  to  Congress  power  to  collect  taxes,  confer  authority 
to  expend  funds  so  raised  for  the  purpose  or  in  the  man¬ 
ner  herein  alleged.  Furthermore,  said  project  will  not 
promote  the  general  welfare  of  the  United  States,  but  is 
exclusively  for  the  local  and  private  welfare  of  the  con¬ 
sumers  of  electricity  in  said  city.  Said  project  will,  if  any¬ 
thing,  be  to  the  general  detriment  of  the  United  States  bv 
reason  of  creating  an  unnecessary  and  wasteful  duplication 
of  electricity  distributing  facilities,  and  causing  unemploy¬ 
ment  and  loss  of  invested  capital.  Such  secondary  or  in¬ 
cidental  benefit,  if  any,  as  might  result  from  the  manufac¬ 
ture,  sale,  assembly  and  installation  of  wires,  cables,  trans¬ 
formers,  etc.,  would  be  incidental,  remote  and  contingent, 
depending  upon  the  intermediate  conduct  of  manufacturers 
and  sellers  of  such  articles  and  of  those  who  contract  for 
their  installation,  and  the  expenditure  of  funds  for  such 
purpose  would  be  merely  for  the  private  gain  and  profit 
of  such  manufacturers,  sellers  and  contractors. 

(c)  Neither  Title  II  of  said  National  Industrial  Recov¬ 
ers  Act  as  extended  nor  anv  administrative  regulation  or 
procedure  followed  by  PWA  or  the  defendants  in  adminis¬ 
tering  said  Title  provides  for  any  method  whereby  per¬ 
sons  whose  rights  will  be  injured  and  whose  property  will 
be  taken  by  action  of  the  defendants  may  be  given  an 

opportunity  for  full  and  adequate  hearing;  nor  has 
30  this  plaintiff  been  afforded  any  such  opportunity,  al¬ 
though  the  defendants  herein  threaten  to  take  its 
property  by  virtue  of  unlawful  and  destructive  competi¬ 
tion  and  the  threat  thereof.  Such  denial  of  a  hearing  con¬ 
stitutes  a  violation  of  the  due  process  clause  of  the  Fifth 
Amendment  of  the  Constitution. 

(10)  If  it  be  that  these  defendants  seek  and  find  some 
purported  authority  in  the  Emergency  Relief  Appropria- 

4 — 6579a 
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lion  Act  of  1935  further  than  that  granted  in  paragraph  (a) 
of  the  President’s  Executive  Order  of  June  7,  1935,  any 
such  further  authority  is  baseless  and  void  for  the  reasons 
set  out  in  this  Paragraph  XI. 

(11)  These  defendants  are  estopped  and  barred  from 
consummating  said  project  herein  complained  of  because 
of  the  agreement  between  PWA  and  this  plaintiff  as  more 
particularly  elaborated  in  Paragraphs  VII  and  VIII  hereof. 

Paragraph  XII. 

Action  by  these  defendants  carrying  out  said  arrange¬ 
ment  with  said  Citv  will  aid  and  abet  the  Citv  of  Plainview 

»  *> 

in  violating  the  law  and  Constitution  of  the  State  of  Texas, 
as  herein  more  particularly  alleged  in  Paragraph  XI,  sub- 
paragraphs  (2)  and  (6),  and  will  therefore  be  unlawful  and 
void. 


Paragraph  XIII. 

Plaintiff  is  informed  and  believes,  and  therefore  alleges, 
that  the  said  Citv  of  Plainview  and  the  said  defendants 

i  * 

herein  are,  in;  accordance  with  the  aforesaid  unlawful  ar¬ 
rangement  between  defendant  Iekes  and  the  Citv,  combin- 
ing  and  conspiring  together  and  with  each  other  to  consum¬ 
mate  their  joint  project  of  constructing  and  operating  said 
electricity  plant  and  distributing  system  and  to  injure  the 
plaintiff,  and  will,  unless  restrained  by  this  Court,  immedi¬ 
ately  proceed  so  to  do.  Pursuant  to  such  combination  and 
conspiracy,  PWA  and  defendant  Iekes  have  entered  into 
or  are  about  to  enter  into  the  aforesaid  pretended  loan  and 
grant  agreement  with  said  Citv  and  the  other  details 
31  of  said  arrangement.  Said  Citv  will  immediately 
present  to  defendant  Iekes,  or  one  or  more  of  the 
defendants,  officers  of  PWA,  or  their  agents,  initial  requisi¬ 
tions  of  money  to  be  furnished  pursuant  to  said  agreement, 
and  said  defendants,  or  one  of  them,  will,  unless  restrained 
by  this  Court,  make  such  funds  available  for  the  construc¬ 
tion  of  said  project  by  withdrawing  such  funds  from  the 
Treasury  of  the  United  States  and  paying  such  funds  out 
as  provided  in  said  agreement,  and  will  immediately  direct 
and  proceed  with  said  construction  in  pursuance  of  said 
unlawful  plan  and  arrangement  to  construct  and  operate 
such  project  in  cooperation  with  said  City.  Each  and  all 
of  the  foregoing  threatened  acts  of  said  defendants  will  re- 
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suit  in  immediate  and  irreparable  injury,  loss  ancj  damage 
to  plaintiff,  as  hereinafter  more  specifically  alleged- 

Paragraph  XIV. 

If  the  defendants,  or  any  of  them,  shall  carry  out  the 
provisions  of  the  said  arrangement  with  the  City,  or  do 
any  or  all  of  the  acts  threatened  bv  them  as  hereinbefore 
alleged,  the  property  right  of  plaintiff  to  enjoy  its  fran¬ 
chise  free  from  injurious  competition  brought  about  by 
unlawful  means  and  to  conduct  its  business  an({l  charge 
rates  free  from  interference  and  domination  by  an  agency 
of  the  federal  government  will  immediately  be  invaded  and 
destroyed;  the  value  of  the  franchise  and  business  of  plain¬ 
tiff  in  said  city  and  of  the  tangible  and  intangible  property 
acquired  and  used  therein,  and  of  the  private  funds  in¬ 
vested  and  risked  therein,  represented  by  the  capital  stock 
and  bonds  of  plaintiff,  will  immediately  be  greatly  dam¬ 
aged  and  impaired,  and  may  finally  be  rendered  utterly 
worthless.  It  will  immediately  be  impossible  forlplaintiff 
to  obtain  new  customers  or  to  increase  the  consumption  of 
electricity  by  its  present  customers,  but,  on  the  cjontrary, 
plaintiff  will  immediately  lose  great  numbers  of  its|  custom¬ 
ers  and  must  engage  in  a  destructive  rate  war  \vith  the 
danger  of  being  forced  altogether  to  retire  from  business; 

furthermore,  by  reason  of  said  unlawful  project,  it 
32  will  be  impossible  for  plaintiff  to  sell  or  otherwise  to 
dispose  of  its  business  and  property  save  as  junk  and 
waste.  The  plaintiff  as  a  taxpayer  to  the  United  States 
will  be  specially  injured  as  in  this  paragraph  set  fdrth,  and 
will  have  been  and  in  the  future  will  be  subjected  to  a 
deprivation  of  its  property  by  taxation  for  a  purpose  with¬ 
out  warrant  in  law  or  in  the  Constitution  and  in  violation 
thereof.  The  right  of  the  plaintiff,  as  a  taxpayer  to  said 
City,  that  its  municipal  corporation  shall  not  be  fbrced  to 
violate  the  law  of  the  State  of  Texas,  and  shall  not  enter 
into  and  be  forced  to  carry  out  a  relationship  with  others, 
specifically  these  defendants  and  PWA,  who  are  without 
authority  to  enter  into  such  a  relationship,  will  be  yiolated. 
By  reason  of  all  the  foregoing  allegations,  the  plaintiff, 
through  unlawful  interference  with,  injury  to,  and  depriva¬ 
tion  of  its  franchise,  through  unlawful  deprivation  of  its 
property  by  taxation,  and  through  unlawful  deprivation 
and  violation  of  its  right  that  its  municipality  sha^l  not  be 
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forced  to  violate  the  law  of  Texas  and  shall  not  enter  into 
and  be  forced  to  carry  out  relationships  with  others  who 
are  unauthorized  to  enter  into  them,  will  suffer  loss  of  its 
property  without  that  due  process  of  law  guaranteed  it  by 
the  Fifth  Amendment  and  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  and  such  injury  and 
deprivation  will  constitute  an  immediate  and  irreparable 
loss,  for  which  it  has,  and  can  have  no  adequate  remedy 
at  law. 

Paragraph  XV. 

In  so  far  ^s  plaintiff  sues  as  a  taxpayer  of  the  United 
States,  of  the  State  of  Texas,  of  the  County  of  Hale,  or  its 
subdivisions,  or  of  the  City  of  Plainview,  it  sues  for  all 
those  persons  similarly  situated. 

Paragraph  XVI. 

The  said  Ci|tv  of  Plainview  and  the  members  of  its  gov- 
erning  body  are  not  made  parties  defendant  hereto 
33  because,  they  are  without  the  jurisdiction  of  this 
Court,  and  service  of  process  cannot  be  had  upon 
them  in  the  District  of  Columbia.  Plaintiff  instituted  suit 
against  the  City  in  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Texas,  setting  up  the  lack  of 
authority  on  the  part  of  these  defendants  substantially  as 
alleged  herein,  and  praying  that  the  City  be  enjoined  from 
entering  into  the  arrangement  with  defendants  herein  com¬ 
plained  of.  Plaintiff  notified  defendant  Ickes  of  such  suit 
in  order  to  give  him  an  opportunity  to  make  himself  a 
party.  Said  Ickes  did  not  do  so,  but  sent  a  communication 
to  the  City  Attorney  directing  the  filing  of  a  motion  to  dis¬ 
miss  on  the  ground  that  he,  the  said  Ickes,  was  an  indis¬ 
pensable  party.  This  communication  was  read  to  the 
Court,  such  a  motion  was  filed  by  the  City  Attorney,  and  the 
Court  did,  in  the  latter  part  of  June  of  this  year,  dismiss 
plaintiff’s  bill,  without  prejudice,  stating  orally,  in  sub¬ 
stance,  that  the  dismissal  was  based  on  the  fact  that  plain¬ 
tiff’s  real  quarrel  was  with  said  Ickes  and  that  said  Ickes 
was  the  indispensable  party.  That  proceeding  thereupon 
ended. 

Paragraph  XVII. 

Plaintiff  alleges  that  it  is  futile  to  ask  the  said  City  to 
rescind  its  unlawful  arrangement  with  defendant  Ickes  and 
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PWA ;  plaintiff  lias  repeatedly  and  constantly  protested  to 
the  City  the  invalidity  of  the  arrangement,  substantially  on 
the  grounds  herein  set  forth,  but  the  City  persists  in  its 
determination  to  consummate  the  said  arrangement  and 
the  project. 

Paragraph  XVIII. 

The  said  City  of  Plainview  has,  as  hereinbefore  alleged, 
announced  its  intention  to  join  with  the  defendants  as  offi¬ 
cers  of  the  PWA  in  the  immediate  consummation  of  the 
said  project,  and  plaintiff  is  informed  and  believes,  and 
therefore  alleges,  that  unless  the  defendants  are  immedi¬ 
ately  restrained  from  doing  so,  they  will  at  once  perform 
the  acts  alleged  in  Paragraph  XIII  herein;  plaintiff 
34  is  further  informed  and  believes,  and  therefore 
alleges,  that  the  giving  of  notice  of  application  for  a 
restraining  order  would  precipitate  said  unlawful  acts  and 
that  said  acts  would  do  all  the  mischief  complained  of  by 
the  plaintiff  herein  and  would  result  in  immediate  and  ir¬ 
reparable  injury,  loss  and  damage  to  the  plaintiff,  whereas 
restraint  of  the  doing  thereof  until  disposition  of  plaintiff’s 
application  for  a  temporary  injunction  has  been  made 
would  result  in  no  detriment  or  injury  to  the  defendants. 

Wherefore,  the  premises  considered,  the  plaintiffi  prays: 

(1)  That  process  issue  against  the  defendants  requiring 
them  to  answer  this  bill  (but  not  under  oath  or  affirmation, 
the  benefit  whereof  is  herebv  expresslv  waived  bv  the  plain¬ 
tiff). 

(2)  That  this  Court  grant  plaintiff  a  temporary  r  estrain¬ 
ing  order  against  defendants,  and  each  of  them,  enjoining 
each  and  all  the  defendants,  their  officers,  agents  and  all 
persons  acting  in  the  aid  of  said  defendants  and  their  suc¬ 
cessors  in  office,  from  doing  any  act  or  thing  to  carry  out 
any  of  the  provisions  of  said  unlawful  arrangement  with 
said  City,  and  from,  in  any  manner,  aiding  in  the  construc¬ 
tion,  or  from  financing  the  construction,  of  said  electricity 
generating  and  distributing  system  in  said  City  of  Plain- 
view;  and,  more  specifically,  from  entering  into  any  ar¬ 
rangement  or  agreement  with  the  City  of  Plainview  for  the 
purpose  of  constructing  or  financing  the  construction  of 
said  electricity  plant  and  system  in  said  city,  from  honoring 
any  requisition  and  from  transferring,  lending,  giving  or 
disbursing  to  the  City  of  Plainview  any  funds  whatsoever 
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for  said  purpose,  and  from  taking  any  step  whatever  or 
doing  any  act  or  thing  designed  to  aid  or  facilitate  the 
financing  or  construction  of  said  plant  and  system;  such 
restraining  order  to  be  effective  onlv  until  the  matter  of 
plaintiff's  application  for  preliminary  injunction  shall  be 
disposed  of. 

do  (3)  That  after  notice  and  hearing,  the  Court  enter 

a  preliminary  injunction  to  the  same  effect. 

(4)  And  that  upon  final  hearing,  this  Court  enter  a  final 
order  and  decree  to  the  same  effect. 

(5)  And  for  such  other  and  further  relief  as  to  the  Court 
may  seem  meet. 

TEXAS  UTILITIES  COMPANY, 

By  HOWARD  C.  WESTWOOD, 

Af  tonic  if. 

EDWARD  B.  BURLING, 

SPENCER  GORDON, 

HOWARD  C.  WESTWOOD, 

Solicitors  for  flic  Plaintiff. 


District  of  Columbia,  ss: 

Howard  C.  Westwood  being  duly  sworn,  deposes  and  says 
that  he  is  one  of  the  attorneys  for  Texas  Utilities  Company; 
that  Texas  Utilities  Company  is  a  corporation  organized 
under  the  laws  of  the  State  of  Texas  and  that  said  corpora¬ 
tion  and  its  officers  are  absent  from  the  District  of  Co¬ 
lumbia;  that  he  is  informed  that  the  statements  made  in 
this  bill  as  of  the  personal  knowledge  of  said  plaintiff  are 
within  the  personal  knowledge  of  the  corporation  and  its 
officers,  and  that  the  statements  made  therein  as  upon  in¬ 
formation  and  belief  are  facts  of  which  said  officers  have 
been  informed  and  believe,  and  from  information  obtained 
from  said  corporation  and  its  officers  he  verily  believes  the 
facts  stated  in  the  bill  of  complaint  to  be  true. 

HOWARD  C.  WESTWOOD. 

Subscribed  and  sworn  to  before  me,  this  15th  day  of 
October,  1935. 

[seal.]  MILDRED  C.  HEXNIXGER, 

Notary  Public ,  /).  C. 

My  commission  expires  Nov.  16,  1939. 
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36  Exhibit  A. 

April  15th,  1909. 

Ordinance  Xo.  28. 

An  Ordinance  Granting  to  Clias.  A.  Malone,  R.  0.  Malone, 
and  Their  Associates  the  Right  to  Construct]  Operate, 
and  Maintain  an  Electric  Light  and  Power  Pl^nt  in  the 
City  of  Plainview,  Texas. 

Be  it  ordained  bv  the  Citv  Council  of  the  Citv  of  Plain- 

—  •  » 

view,  Texas: 

Section  1.  That  Clias.  A.  Malone,  R.  C.  Malone,  their 
associates,  successors  and  assigns,  be  and  they  are  hereby 
granted  the  right  to  construct  and  operate  and  maintain 
over,  along  and  across  all  the  streets,  alleys  ahd  public 
highways  of  the  City  of  Plainview,  Texas,  in  accordance 
with  all  reasonable  ordinances  of  said  City,  now  in  force 
and  hereafter  to  be  passed  by  the  City  Council  of  said  City, 
an  electric  light  and  power  plant. 

Section  2.  The  plant  shall  be  constructed  so  as  to  not 
interfere  with  the  free  use  of  the  public  of  all  streets  and 
alleys  and  public  highways.  Any  damage  done  to  the 
streets,  alleys  and  public  highways  shall  be  properly  re¬ 
paired  by  the  said  Clias.  A.  Malone,  R.  C.  Malone,  and 
their  associates  or  at  their  expense. 

Section  3.  This  franchise  is  granted  for  the  period  of 
50  years.  The  said  Chas.  A.  Malone,  R.  C.  Malone,  for 
themselves  and  their  associates  and  assigns,  have  consented, 
in  consideration  of  said  grant,  that  the  City  of  Plainview 
may  place  a  system  of  fire  alarm  wire  and  fixtures  on  all 
of  their  poles  belonging  to  said  Electric  Light  and  Power 
Plant,  the  same  to  be  attached  under  the  supervision  of 
said  owners  of  said  plant  at  such  places  as  they  think  best, 
but  at  the  expense  of  the  City  and  the  same  shall  be  main¬ 
tained  by  the  City  at  its  expense. 

Section  4.  This  franchise  shall  lapse  and  be  of  no 

37  force  and  effect  unless  construction  begins  within 
sixty  (60)  days  and  from  the  passage  of  ::his  ordi¬ 
nance  and  the  plant  shall  be  in  operation  within  six  months 
from  the  time  of  the  commencement  of  the  construction. 
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Section  5.  The  failure  of  the  grantees  herein  to  comply 
with  any  one  or  part  of  any  one  of  said  above  sections  shall 
operate  as  a  forfeiture  of  this  franchise. 

Section  6.  The  conditions  requiring  the  passage  of  this 
ordinance  create  an  emergency  and  imperative  public  ne¬ 
cessity  exists,  the  rule  requiring  the  ordinance  to  be  read  on 
three  several  days  be  suspended  and  that  this  ordinance 
take  effect  and  be  in  force  from  and  after  its  passage  and 
it  is  so  enacted. 

Passed  and  approved  at  a  called  session  of  the  City  Coun¬ 
cil  of  the  Citv  of  Plainview,  Texas,  this  15th  dav  of  April 
1909. 

(Signed)  JAS.  R.  DeLAY, 

Mayor. 

Attest : 

(Signed)  J.  F.  BANDER, 

City  Secretary. 

[seal.] 
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Order  Dismissing  Bill  of  Complaint. 


Filed  October  15,  1935. 


This  cause  came  on  to  be  heard  on  the  defendants’  mo¬ 
tion  to  dismiss  the  bill  of  complaint  for  want  of  equity,  and 
the  plaintiff  having  been  granted  in  open  court  leave  to  tile 
a  second  amended  bill  of  complaint,  and  said  bill  having 
been  filed  and  the  parties  having  agreed  that  the  said  mo¬ 
tion  to  dismiss  should  stand  as  to  all  the  defendants  against 
the  second  amended  bill,  and  this  court  having  heard  the 
argument  of  the  parties  thereon,  and  being  fully  advised  in 
the  premises, 

Now,  therefore,  on  motion  of  the  defendants,  it 
39  is  this  14th  day  of  October,  1935, 

Adjudged,  ordered  and  decreed  that  the  motion  of 
the  defendants  to  dismiss  the  second  amended  bill  of  com¬ 
plaint  be,  and  the  same  is  hereby  granted;  and  it  is  further 
Adjudged,  ordered  and  decreed  that  the  second  amended 
bill  of  complaint  be  and  the  same  is  hereby  dismissed ;  and 
it  is  further 
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Adjudged,  ordered  and  decreed  that  the  preliminary  in¬ 
junction  heretofore  in  this  cause  entered  is  dissolved. 

Presented  bv 

ALEXANDER  HOLTZOFF, 

Special  Assistant  to  the  Attorney  General. 

No  objection  as  to  form. 

DEAN  ACHESON, 

Attorney  for  Plaintiff. 

JESSE  C.  ADKINS, 

Justice. 

From  the  foregoing  decree  the  plaintiff,  by  its  Attorney, 
in  open  court,  notes  an  appeal  to  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia,  and  the  cost  bond 
on  appeal  is  hereby  fixed  at  one  hundred  dollars  or  in  lieu 
thereof  a  cash  deposit  of  fifty  dollars. 

JESSE  C.  ADKINS, 

Justice. 

40  Order  Continuing  Injunction. 

Filed  October  15,  1935. 

i 

####### 

This  cause  having  come  on  to  be  heard  on  the  defendants’ 
motion  to  dismiss  the  second  amended  bill  of  complaint 
herein,  and  the  said  motion  having  been  granted  and  the 
said  bill  having  been  dismissed,  and  the  preliminary  injunc¬ 
tion  heretofore  entered  having  been  dissolved,  and  a  decree 
entered,  and  the  plaintiff  having  in  open  court  noted  an 
appeal  from  such  decree,  thereupon,  in  open  court,  the 
plaintiff  moved  the  court  to  restore  the  preliminary  injunc¬ 
tion  during  the  pendency  of  the  appeal  and  the  defendants 
having  represented  that  said  injunction  should  be  njodified; 

Now,  therefore,  it  is  this  15th  day  of  Octobe|r,  1935, 
ordered  that  during  the  pendency  of  the  aforesaid 

41  appeal  the  defendants,  Harold  L.  Ickes,  Adnfinistra- 
tor  of  the  Federal  Emergency  Administration  of 

Public  Works;  Horatio  B.  Hackett,  Assistant  Adnjinistra- 
tor  thereof ;  J.  J.  Madigan,  Acting  Executive!  Officer 
thereof;  F.  E.  Schnepfe,  Director  of  Projects  Division 

5 — 6579a 
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thereof ;  Henry  Morgenthau,  Jr.,  Secretary  of  the  Treasury 
of  the  United  States;  W.  A.  Julian,  Treasurer  of  the  United 
States,  and  Guy  Allen,  Chief  Disbursing  Officer,  Disburse¬ 
ments  Division  of  the  Treasury  of  the  United  States,  and 
each  of  them,  their  agents  and  all  persons  acting  in  aid  of 
them  and  their  successors  in  office,  be,  and  they  are  hereby, 
restrained  from  constructing  or  in  anv  manner  aiding  in 
the  construction  of  an  electricity  generating  and  distribut¬ 
ing  system  in  the  City  of  Plain  view,  State  of  Texas,  or  from 
transferring,  lending,  giving  or  disbursing  to  the  said  City 
any  funds  whatsoever  of  the  United  States  for  the  purpose 
of  constructing  or  financing  the  construction  bv  the  said 
Citv  of  an  electricitv  generating  and  distributing  svstem 
and  from  doing  any  act  or  thing  for  the  purpose  of  effecting 
or  bringing  about  the  transfer,  loan,  gift  or  disbursement 
to  said  City  of  any  funds  whatsoever  for  the  said  purpose; 
provided,  that  nothing  in  this  order  contained  shall  be  con¬ 
strued  to  restrain  said  defendants  or  their  agents,  pending 
this  appeal,  from  negotiating  and  entering  into  a  new  con¬ 
tract  with  said  municipality  of  Plainview,  terminating  any 
existing  agreement  with  said  municipality  and  from  mak¬ 
ing  any  new  offer  to  said  municipality. 


Bv  the  Court. 

i 


JESSE  C.  ADKINS, 

Justice. 


Memorandum. 

October  19,  1935. — $50  deposit  in  lieu  of  bond  on  appeal. 
42  Assignment  of  Errors. 

Filed  October  21,  1935. 

####*** 


Now  comes  the  plaintiff,  and  in  its  capacity  as  the  owner 
of  an  electricity  business  with  appendant  franchise  rights 
in  the  City  of  Plainview,  Texas,  and  as  a  taxpayer  of  the 
United  States,  as  a  taxpayer  of  the  said  City  of  Plainview, 
of  the  County  of  Hale  and  of  the  State  of  Texas,  assigns 
as  error  the  action  of  the  Court  in  the  following  matters : 

1.  The  Court  erred  in  sustaining  the  motion  of  the  de¬ 
fendants  to  dismiss  the  second  amended  bill  of  complaint. 


HAROLD  L.  ICKES,  ADMR.,  ET  ALS. 
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2.  The  Court  erred  in  dismissing  the  second  amended  bill 
of  complaint. 

EDWARD  B.  BURLING, 
DEAN  G.  ACHESON, 
SPENCER  GORDON, 

H.  C.  WESTWOOD, 

Attorneys  for  Plaintiff. 

Received  a  copy  of  the  foregoing  assignment  t>f  errors 
this  —  day  of  October,  1935.  | 

ALEXANDER  HOLTZOFF, 


43 


Special  Assistant  to  the  Attorney  G\ 
Designation  of  Record. 

Filed  October  21,  1935. 


eneral . 


# 


The  Clerk  will  please  prepare  the  record  on  appeal  in  the 
above  entitled  cause  and  include  therein  the  following: 

1.  Memorandum :  Bill  of  complaint,  filed  June  124,  1935. 

2.  Memorandum:  Amended  bill  of  complaint,  f[led  July 

1,  1935.  ! 

3.  Motion  of  defendant  lekes  and  others  to  dismiss 
amended  bill  of  complaint,  filed  July  5,  1935,  in  full,  but 
excluding  points  and  authorities. 

4.  Motion  of  defendants  Morgenthau  and  others  to  dis¬ 
miss  amended  bill  of  complaint,  filed  July  8,  1935,  but  ex¬ 
cluding  points  and  authorities. 

5.  Memorandum:  Order  granting  preliminary  injunc¬ 
tion,  August  28,  1935.  Undertaking,  Five  Thousand  Dol¬ 
lars  ($5,000.00),  approved. 

6.  Second  amended  bill  of  complaint,  filed  October  14, 

1935,  as  amended,  in  full.  Fiat. 

44  7.  Final  decree  entered  October  14,  1935,  in  full, 

including  notation  of  appeal  and  order  fixing  cost 
bond  on  appeal. 

8.  Order  continuing  injunction  pending  appeal  dnd  modi¬ 
fying  same,  October  14, 1935.  in  full. 
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b  9.  Memorandum  of  deposit  of  Fifty  Dollars  ($50.00)  in 
lieu  of  bond  on  appeal. 

10.  Assignment  of  errors. 

11.  This  designation. 

EDWARD  B.  BURLING, 
DEAN  G.  ACHESON, 

I  SPENCER  GORDON, 

H.  C.  WESTWOOD, 
i  Attorneys  for  Plaintiff. 

The  defendants  have  no  additional  designation. 

ALEXANDER  HOLTZOFF, 
Special  Assistant  to  the  Attorney  General. 

45  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia ,  ss: 

I,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court  of 
the  District  of  Columbia,  hercbv  certify  the  foregoing 
pages  numbered  from  I  to  44,  both  inclusive,  to  be  a  true 
and  correct  transcript  of  the  record,  according  to  direc¬ 
tions  of  counsel  herein  filed,  copy  of  which  is  made  part  of 
this  transcript,  in  cause  No.  58927  in  Equity,  wherein  Texas 
Utilities  Company,  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Texas,  is  Plaintiff  and 
Harold  L.  Ickes,  Administrator  of  the  Federal  Emergency 
Administration : of  Public  Works,  et  al.,  are  Defendants,  as 
the  same  remains  upon  the  files  and  of  record  in  said  Court. 

In  testimony  whereof  I  hereunto  subscribe  mv  name  and 
•  • 

affix  the  seal  of  said  Court,  at  the  City  of  Washington,  in 
said  District,  this  23rd  day  of  October,  1935. 

[Seal  Supreme  Court  of  the  District  of  Columbia.] 

I  FRANK  E.  CUNNINGHAM, 

Clerk , 

Bv  CHAS.  B.  COFLIN, 

,  Assistant  Clerk. 

Endorsed  on  cover:  District  of  Columbia  Supreme 
Court.  No.  6579.  Texas  Utilities  Company,  etc..  Appel¬ 
lant,  vs.  Harold  L.  Ickes,  Administrator,  et  al.  United 
States  Court  of  Appeals  for  the  District  of  Columbia. 
Filed  Oct.  24,  1935.  Henry  W.  Hodges,  Clerk. 
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United  States  Court  of  Appeals  fot  the 
District  of  Columbia 

Endorsed:  United  States  Court  of  Appeals  for  the 

1  District  of  Columbia.  Filed  Aug*  18  1936.  Moncure 
Burke,  Clerk. 

Equity  Xo.  58927 
Texas  Utilities  Company 

v. 

Harold  L.  Ickes,  et  als 

Equity  Xo.  59071 
Alabama  Power  Company 
v. 

Harold  L.  Ickes,  et  als 

Equity  Xo.  59671 
Alabama  Power  Company 
v. 

Harold  L.  Ickes,  et  al 
Equity  No.  60245 

Iowa  City  Light  &  Power  Company 

v. 

Harold  L.  Ickes,  et  als 
Statement  of  Evidence 

Be  it  remembered  that  at  the  trial  of  these  consolidated 
causes  before  Chief  Justice  Wheat  on  April  20,  21,  22,  23, 
24,  May  11,  12,  13,  14,  15,  18, 19,  20,  22,  26,  1936,  proceedings 
were  had,  evidence  was  taken,  exceptions  noted  on  behalf 
of  the  plaintiffs,  and  rulings  were  made  by  the  Court  as 
follows : 

2  The  following  appearances  were  entered: 

On  behalf  of  the  plaintiffs,  Texas  Utility  Company 
and  Alabama  Power  Company: 

Dean  G.  Ache  son 
Xewton  D.  Baker 
Ravmond  T.  Jackson 
Howard  C.  W7estwood 
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On  behalf  of  the  Texas  Utility  Company: 

Charles  C.  Crenshaw 

On  behalf  of  the  Alabama  Power  Company 
Perrv  W.  Turner 

•r 

On  behalf  of  the  Iowa  City  Light  and  Power  Company: 
Waiter  D.  Guv 
Louis  H.  Mann 
C.  D.  Waterman 
Wayne  G.  Cook 

On  behalf  of  all  the  defendants: 

Alexander  Holtzoff,  Special  Assistant  to  the  Attor¬ 
ney  General 

John  W.  Scott,  Special  Assistant  to  the  Attorney 
General 


Jerome  X.  Frank,  Legal  Counsel,  Federal  Emer¬ 
gency  Administration  of  Public  Works 

William  J.  Dempsey,  Assistant  Legal  Counsel,  Fed¬ 


eral  Emergence 


Administration  of  Public  Works 


Robert  E.  Slier,  Assistant  Legal  Counsel,  Federal 
Emergency  Administration  of  Public  Works 
Thomas  A.  Cowan,  Attorney,  Department  of  Justice. 
3  Plaintiffs  introduced  Stipulation  Agreement  Xo. 

1.  which  was  received  in  evidence.  This  Stipulation 
Agreement  was  signed  bv  counsel  for  the  defendants  and 
by  counsel  for  the  plaintiffs. 

This  agreement  provides  that  the  facts  set  forth  therein 
are  true  and  that  the  documents  attached  thereto  as  ex¬ 


hibits  are  true  copies  of  the  originals.  It  further  pro¬ 
vides  that  the  right  of  the  defendants  to  object  to  the  facts 
and  documents  included  therein  on  the  ground  of  their  ir¬ 
relevancy,  immateriality  or  incompetency  is  in  no  way 
prejudiced. 


PARAGRAPH  I.  (of  the  Stipulation  Agreement) 


Paragraph  I  of  the  Stipulation  Agreement  states  that  the 
plaintiff,  Alabama  Power  Company,  is  a  corporation  or¬ 
ganized  and  existing  under  the  laws  of  the  State  of  Ala- 
bama,  that  it  is  a  resident  and  citizen  of  the  State  of  Ala¬ 
bama  with  its  principal  office  and  corporate  domicile  in  the 
City  of  Attalla,  Alabama.  There  is  incorporated  in  this  Par¬ 
agraph  I,  and  attached,  document  marked  ‘‘Exhibits  A”  and 
entitled  “Charters  and  Amendments  of  Alabama  Power 
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Company.”  Among  the  documents  included  in  4 ‘Exhibit  A” 
which  show  the  history  and  development  of  Alabama  Power 
Company,  are  the  following: 

1.  — The  original  charter  or  certificate  of  incorporation  of 
Alabama  Power  Company  which  was  recorded  December  4, 
1906.  Under  this  charter,  Alabama  Power  Company  was 
empowered  to  construct  and  operate  an  electric  generating 
and  distributing  system  in  seventeen  towns  and  cities  within 
the  State  of  Alabama.  This  charter  authorized  Five  Thous¬ 
and  Dollars  ($5,000)  of  capital  stock. 

2.  — A  certificate  of  change  or  alteration  of  the  original 

charter  of  Alabama  Power  Company,  recorded  April 
4  22, 1907,  whereby  an  addition  to  the  charter  was  made 

stating  that  the  corporation  was  organized  for  the 
specific  purpose,  among  others,  of  developing  water  power 
on  the  Coosa  River  in  the  State  of  Alabama. 

3.  — A  certificate  of  change  or  alteration  of  the  amended 
original  charter  of  Alabama  Power  Company,  recorded 
October  31,  1908,  wherebv  an  addition  to  the  chartbr  was 
made  stating  that  the  corporation  was  organized  for  the 
specific  purpose  of  improving  navigation  on  the  Coosa 
River,  and  of  developing  in  connection  therewith,  the  full 
water  power  thereof. 

4.  — A  certificate  of  change,  alteration,  and  amendment 
of  the  original  amended  charter  of  Alabama  Power  Com¬ 
pany,  recorded  April  23,  1913,  by  which  the  scope  of  opera¬ 
tion  of  Alabama  Power  Company  was  enlarged  to  carry  on 
the  general  electric  utility  business  in  112  towns  and 
cities  within  the  State  of  Alabama. 

5.  — The  certificate  of  incorporation  of  the  Alabama  Elec¬ 
tric  Company,  recorded  October  16,  1908,  whereby  the  capi¬ 
tal  stock  was  authorized  to  be  $8,500  and  the  company  was 
empowered  to  do  an  electric  utility  business  in  21  towns  and 
cities  within  the  State  of  Alabama.  The  charter  of  the  We- 
tumpka  Power  Company,  recorded  March  21,  1907,  whereby 
the  capital  stock  was  authorized  to  be  $6,000  and  the  com¬ 
pany  was  authorized  to  do  an  electric  utility  business  in  17 
towns  and  cities  within  the  State  of  Alabama,  and,  whereby 
the  company  was  specifically  authorized  to  construct  ^  water 
power  dam  across  the  Coosa  River  at  Lock  15.  A  certificate 
of  change  or  alteration  of  the  original  charter  of  the 
AVetumpka  Power  Company,  recorded  November  3,  1908, 
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5  whereby  the  company  was  stated  to  be  organized  for 
tlie  specific  purpose  ot‘  improving  the  navigation  upon 
the  Coosa  River  in  Alabama  through  the  construction  of 
water  power  dams  and  to  distribute  the  power  therefrom. 
Charter  of  Alabama  Electric  Company  recorded  November 
14,  1908,  ^hereby  the  company  was  authorized  to  have  a 
capital  stock  of  $5,000,  to  carry  on  an  electric  utility  business 
in  17  towns  and  cities  within  the  State  of  Alabama,  and, 
specifically  authorized  to  improve  navigation  on  the  Coosa 
River  in  Alabama  and  to  develop  and  distribute  in  connection 
therewith  the  full  water  power  of  the  river.  Certificate  of 
change  or  alteration  of  the  original  charter  of  Alabama 
Electric  Company,  dated  July  14,  1910,  which  changed  the 
name  of  the  company  to  Alabama  Power  and  Electric  Com¬ 
pany.  Certificate  of  incorporation  of  Alabama  Power  De¬ 
velopment  Company,  recorded  March  29,  1907,  whereby  the 
company  was  authorized  to  have  a  capital  stock  of  $300,000 
and  to  carrv  on  an  electric  utilitv  business  in  three  towns 
and  cities  within  the  State  of  Alabama. 


0. — The  joint  agreement  whereby  the  Alabama  Electric 
Company,  Wetumpka  Power  Company,  Alabama  Power  and 
Electric  Company,  and  Alabama  Power  Development  Com¬ 
pany  merged  into  and  with  the  Alabama  Power  Company, 
under  the  name  of  Alabama  Power  Colipany.  This  agree¬ 
ment,  recorded  July  29, 1913,  provided  that  the  capital  stock 
of  the  consolidated  corporation  should  be  $20,000,000. 

7. — A  certificate  of  incorporation  of  the  Huntsville  Rail¬ 
way  Light  &  Power  Company  recorded  July  29,  1899,  where¬ 
by  the  company  was  authorized  to  conduct  an  electric  street 
railway  system  in  and  around  Huntsville,  Alabama. 
0  The  authorized  capital  stock  being  $100,000.  The 
certificate  of  incorporation  of  the  Huntsville  Electric 
Light  Company  recorded  July  29,  1899,  whereby  the  com- 
nanv  was  authorized  to  do  an  electric  utilitv  business  in  the 

k  »  * 

Citv  of  Huntsville,  Alabama,  and  its  suburbs.  The  author¬ 


ized  capital  stock  being  $50,000.  The  articles  of  agreement 
between  the  Huntsville  Railway  Light  &  Power  Company 
and  the  Huntsville  Electric  Light  Company  whereby  the 
two  corporations  were  consolidated  under  the  name  of  the 
Huntsville  Railway  Light  &  Power  Company. 

8. — The  certificate  of  incorporation  of  the  Deoatur  Light, 
Power  &  Fuel,  Company,  recorded  April  16,  1903,  whereby 
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the  company  was  authorized  to  carry  on  an  electric!  utility 
business  in  and  around  Decatur,  Alabama.  The  authorized 
capital  stock  being  $100,000. 

0. — The  certificate  of  incorporation  of  the  Etowah  Light 
&•  Power  Company,  recorded  April  27,  1905,  whereby  the 
company  was  authorized  to  carry  on  an  electric  utility  busi¬ 
ness  in  and  around  Etowah  County,  Alabama.  The 
ized  capital  stock  being  $24,000. 

10.  — The  certificate  of  incorporation  of  the  Pe^l  City 
Light  &  Power  Company,  recorded  May  28,  1914,  w 
the  company  was  authorized  to  carry  on  an  electric 
business  within  St.  Clair  County,  Alabama.  The 
stock  being  $3,000. 

11.  — The  joint  agreement  dated  March  1,  1915,  \v 
Huntsville  Railway  Light  &  Power  Company,  the  tyecatur 
Light,  Power  &  Fuel  Company,  Etowah  Light  &  Power 
Company  and  Pell  City  Light  &  Power  Company  merged 
into  and  with  Alabama  Power  Companv  under  the  njame  of 


uithor- 


hereby 

utility 

capital 

hereby 


cement 


Alabama  Power  Company.  Under  this  agrp 
7  the  consolidated  corporation  was  authorized  1o  have 
a  capital  stock  of  $50,000,000. 

12.  — Certificate  of  incorporation  of  Little  River  Power 
Company,  recorded  November  5,  1906,  whereby  the  company 
was  authorized  to  develop  a  water  power  project  on  the 
Little  River  in  Alabama  and  to  carry  on  an  electric  utility 
business  in  three  towns  and  cities  within  the  State  M  Ala¬ 
bama.  The  authorized  capital  stock  being  $100,000. 

13.  — The  joint  agreement  whereby  the  Little  River  Power 
Company  was  merged  into  and  with  the  Alabama  Power 
Company,  which  agreement  was  dated  December  37,  1917. 

13(a). — Certificate  of  alteration  and  amendment  of  the 
certificate  of  incorporation  of  Alabama  Power  Company 
wherebv  the  400,000  shares  authorized  common  stock  of  the 
company  of  par  value  of  $100  each  was  changed  to  400,000 
shares  of  common  stock  without  nominal  or  par  value,  and, 
the  par  value  of  the  90,000  shares  authorized  but  unissued 
preferred  stock  of  the  company  of  the  par  value  $100  per 
share  was  changed  to  90,000  shares  of  preferred  stoc|k  with¬ 
out  nominal  or  par  value,  and,  further,  the  conversion  at 
the  option  of  the  holders  of  any  of  the  10,000  shares  of  au¬ 
thorized  and  issued  preferred  stock  of  the  par  value  of 
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$100  per  fhare  to  the  preferred  stock  without  nominal  or 
par  value  was  authorized. 

14. — The  certificate  of  increase  of  the  capital  stock  of 
Alabama  Power  Company  effective  April  3,  1924,  whereby 
the  capital  stock  of  the  corporation  was  increased  by  300,000 
shares  of  preferred  stock  without  par  value,  so  that  the 
authorized  capital  stock  of  the  corporation  became  800,000 


shares  of  which  400,000  shares  were  common  stock  without 
par  value  and  400,000  shares  preferred  stock,  of  which 

8  preferred  stock,  10,000  shares  were  of  the  par  value 
of  $100  per  share  and  390,000  were  without  par  value. 

15. — Act  of  the  General  Assembly  of  the  State  of  Alabama 
incorporating  the  Cherokee  Development  and  Manufactur¬ 
ing  (  Ymipany,  approved  December  8,  1900,  whereby  the  com¬ 
pany  was  authorized  to  conduct  an  electric  utility  business, 
the  capital  stock  of  the  corporation  being  authorized  to  be 
$50,000.  Minutes  of  the  Directors  Meeting  of  the  Cherokee 
Development  and  Manufacturing  Company  held  May  27, 
1907,  whereby  the  name  of  the  corporation  was  changed  to 
the  Birmingham,  Montgomery  &■  Gulf  Power  Com- 

9  pany.  The  certificate  of  incorporation  of  the  Sheffield 
Company,  dated  December  7,  1904,  whereby  the  cor¬ 
poration  was  authorized  to  carry  on  an  electric  utility 
business  within  the  cities  of  Sheffield,  Florence  and  Tuscum- 
hia,  Alabama,  and  their  vicinities.  The  authorized  capital 
stock  being  $1,000,000. 

10. — Joint  agreement  whereby  the  Birmingham,  Mont¬ 
gomery  A’  Gulf  Power  Company  and  the  Sheffield  Company 
merged  into  and  with  the  Alabama  Power  Company  under 
the  name  of  Alabama  Power  Company,  which  agreement 
was  recorded  July  21,  1925.  Under  this  agreement  the  capi¬ 
tal  stock  of  Alabama  Power  Company  was  increased  to  one 


million  shares,  of  which  000,000  shares  were  common  stock 
without  par  value  and  the  balance,  400,000  shares,  was  pre¬ 
ferred  stock  as  described  above.  Under  this  agreement, 
Alabama  Power  Company  was  authorized  to  carry  on  an 
electric  utilitv  business  in  some  255  towns  and  cities  within 
the  State  of,  Alabama,  in  addition  to  those  towns  and  cities 
in  which  it  alreadv  was  authorized  to  conduct  an  electric 
utility  business. 

17. — Certificate  of  creation  and  authorization  of  an  addi- 

i 

tional  200,000  shares  of  preferred  stock  of  Alabama  Power 
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Company  without  par  value,  effective  June  7,  1926.  This 


certificate  increased  the  authorized  capital  stock  of  the 
Alabama  Power  Company  to  1,200,000  shares. 

18. — Act  of  General  Assembly  of  Alabama,  incorporating 
the  Mobile  Gas  Light  and  Coke  Company,  approved  Febru¬ 
ary  23,  1866,  whereby  the  company  was  given  the  privilege 


for  30  years  of  engaging  in  a  gas  lighting  and  heating  utili¬ 


ty  business  in  the  City  of  Mobile,  Alabama.  Act  of  General 
Assembly  of  Alabama,  approved  December  5,  1894, 
10  wherebv  the  life  of  the  Mobile  Gas  Light  and  Coke 
Company  was  extended  for  an  additional  30  years. 
Declaration  of  incorporation  of  the  Electric  Lighting  Com¬ 
pany  of  Mobile,  Alabama,  dated  June  13,  1884,  whereby  the 
company  was  authorized  to  conduct  an  electric  utility  busi¬ 
ness  in  Mobile,  Alabama,  and  was  authorized  to  have  a  capi¬ 
tal  stock  of  $10,000.  Act  of  General  Assembly  of  Alabama, 


approved  February  16,  1893,  whereby  the  duration!  of  the 
Electric  Lighting  Company  of  Mobile  was  extended Ifor  the 
term  of  20  vears.  Agreement  of  consolidation  between  the 


Electric  Lighting  Company  of  Mobile  and  the  Mobile  Gas 


Light  and  Coke  Company,  dated  May  16,  1903,  whereby  the 
companies  were  consolidated  under  the  name  of  the  Electric 
Lighting  Company  of  Mobile  and  authorized  to  issue  $300,- 
000  capital  stock  and  $300,000  in  5%  gold  bonds.  ^he  cer¬ 
tificate  of  incorporation  of  the  Mobile  Electric  Company, 
recorded  May  30,  1906,  whereby  the  corporation  was  author¬ 
ized  to  carrv  on  an  electric  utility  business  in  and  around 

*  •  I. 

Mobile,  Alabama.  The  capital  stock  being  authorized  at 


$3,000,000.  The  consolidating  agreement  between  the  Elec¬ 
tric  Lighting  Company  of  Mobile  and  the  Mobile  Electric 
Company,  dated  May  31,  1906,  whereby  the  Electric  Light¬ 
ing  Company  of  Mobile  merged  into  the  Mobile  Electric 
Company.  Certificate  of  amendment  of  consolidation  agree¬ 
ment  between  the  Electric  Lighting  Company  of  Mobile 
and  the  Mobile  Electric  Company,  dated  August  2^3,  1910, 
whereby  the  capital  stock  of  the  consolidated  company  was 
increased  to  $7,500,000.  Certificate  of  incorporation  of  Con¬ 
sumers  Power  Company,  dated  August  11,  1924,  whereby 
the  corporation  was  authorized  to  carry  on  an  elec- 

11  trie  utility  business  in  some  33  towns  and  cities  with- 

* 

in  the  State  of  Alabama.  The  total  authorized  capital 
stock  of  the  company  being  $2,000.00.  Amendmenj  to  the 
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certificate  of  incorporation  of  Consumers  Power  Company 
changing  name  of  the  corporation  to  Gulf  Electric  Company, 
dated  October  31,  1924.  Certificate  of  amendment  to  charter 
and  increase  of  capital  stock  of  Gulf  Electric  Company, 
dated  November  20,  1924,  whereby  the  company  was  author¬ 
ized  to  increase  its  capital  stock  to  125,000  shares  without 
nominal  or  par  value.  Joint  agreement  whereby  the  Mobile 
Electric  Company  merged  into  and  with  the  Gulf  Electric 
Company,  under  the  name  of  Gulf  Electric  Company.  This 
agreement  was  dated  October  16,  1925,  and  authorized  the 
consolidate^  company  to  issue  capital  stock  of  450,000  shares 
without  par  value,  and,  to  carry  on  an  electric  utility 
business  in  some  131  towns  and  cities  within  the  State  of 
Alabama.  Certificate  of  incorporation  of  the  Houston 
Power  Company,  recorded  May  29,  1920,  whereby  the  cor¬ 
poration  was  authorized  to  carry  on  an  electric  utility  busi¬ 
ness  in  some  44  towns  an  cities  within  the  State  of  Alabama. 

_  i 

The  authorized  capital  stock  of  the  corporation  being  fixed 
at  $100,000.  Certificate  of  increase  of  capital  stock  of  the 
Houston  Power  Company,  dated  May  28,  1923,  whereby  the 
authorized  capital  stock  was  increased  to  300,000  shares, 
100,000  of  which  was  to  be  preferred  stock  of  $100  par  value 
each  and  200,000  shares  to  be  common  stock  of  $100  par 
value  each. 

19.  — Joint  agreement  between  Alabama  Power  Company, 

Gulf  Electric  Company  and  Houston  Power  Com- 
12  pany,  whereby  these  companies  were  consolidated 

under  the  name  of  Alabama  Power  Company,  which 
agreement  was  dated  October  3, 1927.  Under  this  agreement 
a  new  corporation  by  the  name  of  Alabama  Power  Company 
was  formed,  the  existence  of  which  was  perpetual.  The 
capital  stock  of  the  new  consolidated  corporation  was  au¬ 
thorized  at  3,206,753  shares  without  nominal  or  par  value. 

The  new  consolidated  corporation  possessed  all  the  rights, 
privileges,  powers,  immnuities,  contracts,  easements  and 
franchises  of  Alabama  Power  Company,  Gulf  Electric  Com¬ 
pany  and  Houston  Power  Company. 

20.  — Certificate  of  increase  of  capital  stock  of  Alabama 
Power  Company  effective  April  18,  1928,  whereby  the  au¬ 
thorized  capital  stock  of  the  corporation  was  increased  by 
400,000  shares  of  $5.00  preferred  stock  without  nominal 
or  par  value. 
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21.  — Certificate  of  increase  of  capital  stock  of  Alabama 
Power  Company  effective  May  24, 1929,  whereby  the  author¬ 
ized  capital  stock  of  the  corporation  was  increased  by  one 
million  shares  of  common  stock  without  nominal  or  par 
value. 

22.  — Certificate  of  increase  of  capital  stock  of  Alabama 
Power  Company  effective  May  3,  1930,  whereby  the  author¬ 
ized  capital  stock  of  t lie  company  was  increased  by  643,247 
shares  of  common  stock  without  nominal  or  par  value,  so 
that  the  authorized  capital  stock  of  the  corporation  was  in¬ 
creased  to  5,250,000  shares  without  nominal  or  par  value. 

23.  — Certificate  of  decrease  of  capital  stock  of  Alabama 
Power  Company  effective  April  18,  1934,  whereby  the  capi¬ 
tal  stock  of  the  corporation  was  decreased  by  retir- 

13  ing  16,116  shares  of  preferred  stock  owned  by  the 
company  so  that  the  total  authorized  capital  stock 


of  the  company  now  consists  of  5,233,884  shares  without 
nominal  or  par  value. 

Xo  provision  or  restriction  in  the  charter  of  Alabama 
Power  Company  in  any  way  prohibits  the  company  from 
obtaining  a  franchise  of  perpetual  duration  from  any 
municipality. 

PARAGRAPH  II  (of  the  Stipulation  Agreement) 


Paragraph  II  of  the  Stipulation  agreement  describes  the 
defendants  as  follows: 

Harold  L.  Ickes,  the  duly  appointed,  qualified  ancl  acting 
Administrator  of  the  Federal  Emergency  Administration  of 
Public  Works  (hereinafter  called  P.W.A.),  appointed  by 
Executive  Order  of  the  President  of  the  United  States  of 
America  dated  July  8,  1933,  in  pursuance  of  the  provisions 
of  Section  201(a)  of  Title  II  of  the  Act  of  Congress  of  June 
16,  1933,  entitled  “National  Industrial  Recovery  Act”; 
Horatio  B.  Hackett  is  the  duly  appointed,  qualified  and  act¬ 
ing  Assistant  Administrator  of  P.W.A.;  John  Herrick,  the 
duly  appointed,  qualified  and  acting  Executive  Assistant  of 
P.W.A.;  John  J.  Madigan,  the  duly  appointed  and  qualified 
Acting  Executive  Officer  of  P.W.A. ;  F.  E.  Schnepfe,  the 
duly  appointed,  qualified  and  acting  Director  of  Projects 
Division  of  P.W.A. 

Henry  Morgenthau,  Jr.,  the  duly  appointed,  qualified 
and  acting  Secretary  of  the  Treasury  of  the  United  States 
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and,  as  such,  lias  general  supervision  and  control  over  the 
disbursement  of  the  public  funds  of  the  United  States. 

AY.  A.  Julian,  the  duly  appointed,  qualified,  and  acting 
Treasurer  of  the  United  States  and,  as  such,  is,  under  the 
supervision  of  the  Secretary  of  the  Treasury,  in  control 
of  the  payment  by  means  of  the  public  funds  of  the  United 
States,  of  checks  drawn  upon  him. 

Guy  Allen,  the  duly  appointed,  qualified  and  act- 
14  ing  Chief  Disbursing  Officer  of  the  Treasury  Depart¬ 
ment  and,  as  such,  is  at  the  head  of  the  Division  of 
Disbursements  of  the  Treasury  Department  and  is  in  con¬ 
trol  of  the  actual  drawing  and  issuing  of  checks  on  behalf 
of  the  United  States,  and  the  actual  disbursement  of  the 
public  funds  of  the  United  States. 

PARAGRAPH  Ill  (of  the  Stipulation  Agreement) 


Paragraph  III  of  the  Stipulation  Agreement  states  that 
Alabama  Power  Company  is  a  taxpayer  of  the  State  of  Ala¬ 
bama  and  of  each  of  the  cities  of  Decatur,  Florence,  Sheffield 
and  of  Tuscumbia.  and  of  the  cities  of  Huntersville,  Hart- 
selle,  and  Russellville,  Alabama,  and  of  the  counties  in  which 
such  cities  are  located,  and  with  respect  to  its  hereinafter 
mentioned  properties  and  operations  has  paid  to  each  of 
these  cities,  counties  and  to  the  State  of  Alabama,  substan¬ 
tial  amounts  of  taxes  in  the  past  and  has  paid  or  incurred 
the  liability  to  pay  such  substantial  taxes  for  the  twelve 
months  ended  December  Ml.  1935. 


PARAGRAPH  TV  (of  the  Stipulation  Agreement) 

Paragraph  TV  of  the  Stipulation  Agreement  states  that 
Alabama  Powter  Company  is  a  taxpayer  of  the  United  States 
and  with  respect  to  its  electric  properties  and  operations  in 
the  State  of  Alabama  including  the  properties  and  opera¬ 
tions  in  each  of  the  aforesaid  cities,  has  paid  to  the  United 
States  many  thousands  of  dollars  in  taxes  in  the  past;  and 
under  the  provisions  of  an  Act  of  Congress,  approved  June 
16,  1933  (48  Stat.  254,  256),  for  the  period  ended  January  1, 
1935,  lias  paid,  or  incurred  the  liability  to  pay  to  the  United 
States,  excise  taxes  in  the  sum  of  $270,000,  and  has  incurred 
the  liability  to  pay  the  United  States  similar  taxes  for  the 
current  year. 
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15  PARAGRAPH  V  (of  the  Stipulation  Agreement) 

Paragraph  V  of  the  Stipulation  Agreement  states  that 
Alabama  Power  Company  now  owns  and  operates  electric 
public  utility  properties  serving  the  public  throughout  the 
State  of  Alabama.  These  properties  consist  of  hydroelec¬ 
tric  and  steam  generating  plants,  of  high  tension  transmis¬ 
sion  lines,  of  distribution  lines,  and  of  equipment  and  facil¬ 
ities,  for  use  in  generating,  transmitting,  distributing, 
metering  and  delivering  electric  energy.  Among  other  com- 
munities  served  by  the  Alabama  Power  Company  are  the 
cities  of  Decatur,  in  the  County  of  Morgan,  Florence,  in  the 
County  of  Lauderdale,  Sheffield  and  Tuscumbia  in  the 
County  of  Colbert,  and  the  cities  of  Guntersville  in  the 
county  of  Marshall,  Hartselle  in  the  County  of  Morgan  and 
Russellville  in  the  County  of  Franklin. 

PARAGRAPH  VI  (of  the  Stipulation  Agreement) 

Paragraph  VI  of  the  Stipulation  Agreement  states  that 
Alabama  Power  Company’s  properties,  including  the  prop¬ 
erties  serving  the  aforesaid  cities  and  the  individuals  there¬ 
in,  are  furnished  with  electric  energy  almost  entirely  by 
the  following  hydroelectric  plants  of  the  company: 

1.  — Lock  12,  known  as  Lay  Dam,  on  the  Coosa  River  in 
Alabama,  which  was  constructed  by  authority  of  an  Act  of 
Congress  (34  Stat,  1288). 

2.  — Mitchell  Dam,  which  was  constructed  on  the  Coosa 

River  in  Alabama  under  authority  of  a  license  issued  bv  the 

•  * 

Federal  Power  Commission  which  was  authorized  by  the 
Federal  Water  Power  Act  (41  Stat.  1063).  This  license 
(Exhibit  B-l )  is  attached  to  this  Stipulation  Agreement 
and  incorporated  by  reference  into  this  paragraph  thereof. 
The  license  recites  that  the  Federal  Power  Commis- 

16  sion  found  that  this  project  of  Alabama  Power  Com¬ 
pany’s  was  best  adapted  to  a  comprehensive  scheme 

of  development  and  utilization  of  the  Coosa  River  for  the 
purposes  of  navigation,  of  water  power  development  and 
of  other  beneficial  public  uses;  and,  that  the  project  was  de¬ 
sirable  and  justified  in  the  public  interest  for  the  purpose  of 
improving  and  developing  the  Coosa  River  for  the  ijise  and 
benefit  of  interstate  and  foreign  commerce.  The  license  fur¬ 
ther  states  that  it  was  issued  to  Alabama  Power  Company 
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for  the  purpose  of  constructing,  operating  and  maintaining 
for  a  period  of  fifty  years  from  the  date  thereof  (June  27, 
1921)  the  project  works  therein  described,  necessary  or  con¬ 
venient  for  the  development  and  improvement  of  navigation 
and  for  the  development,  transmission  and  utilization  of 
power.  The  following  conditions  to  the  license  were  con¬ 
tained  therein: 

(a)  — The  cost  of  inspection  by  the  United  States  during 
the  period  of  construction  of  the  project  was  to  be  borne  by 
the  licensee. 

(b)  — The  operation  and  construction  of  navigation  facil¬ 
ities  constructed  in  connection  with  the  project  should  at  all 
times  be  controlled  bv  rules  and  regulations  in  the  interest 

I  v 

of  navigation,  including  the  control  of  the  level  of  the  pool 

caused  by  such  dam,  as  should  be  made  from  time  to  time 

bv  the  Secretarv  of  War. 

«  • 


(c) — The  licensee  should  construct  and  install  such  appli¬ 
ances  as  necessary  for  furnishing  power  for  the  operation 
of  navigation  facilities,  including  lights  and  signals  and 
should  furnish  free  of  cost  to  the  United  States  power 
17  for  the  operation  of  such  navigation  facilities. 

(d)— Licensee  would  be  required  to  provide  a  navi¬ 
gation  channel  between  Mitchell  Dam  and  Dam  Xo.  12  at 
least  200  feet  wide,  in  event  a  project  for  navigation  on  this 
section  of  the  river  was  adopted. 

(e)  — Licensee  should  convey  to  the  United  States  free  of 
cost  such  of  its  lands  and  its  rights  of  wav  and  such  right 
of  passage  through  its  dams  or  other  structures  and  permit 
such  control  of  pools  as  may  be  required  to  complete  naviga¬ 
tion  on  this  section  of  the  river  in  event  of  the  adoption  of 
the  project  ftp*  navigation  of  this  section  of  the  river. 

(f)  — The  licensee  was  required  to  pay  annual  charges  to 
the  United  States,  based  upon  power  generating  capacity  of 
the  project,  fpr  reimbursing  the  United  States  for  the  cost 
of  the  administration  of  the  Federal  Water  Power  Act. 

3. — Jordan  Dam,  likewise  on  the  Coosa  River  in  Alabama, 
was  likewise  constructed  under  a  license  from  the  Federal 


Power  Commission.  This  license  (Exhibit  B-2)  stated  that 
the  project  was  necessary  and  convenient  for  the  develop¬ 
ment  and  improvement  of  navigation  and  for  the  develop¬ 
ment,  transmission  and  utilization  of  power.  It  further 
stated  that  the  Commission  found  that  this  project  was  best 
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adapted  to  a  comprehensive  scheme  of  improvement  and 
utilization  of  this  waterway  for  the  purpose  of  navigation, 
of  water  power  development  and  of  other  beneficic.l  uses; 
and,  further,  that  the  project  was  desirable  and  justified  in 
the  public  interest,  for  the  purpose  of  improving  and  de¬ 
veloping  the  Coosa  River  for  the  benefit  of  interstate  and 
foreign  commerce.  The  license  was  granted  subject 

18  to  the  following  terms  and  conditions: 

°  #  I 

(a) — The  license  was  issued  for  a  period  of  50 
years  from  the  date  thereof  (November  7, 1925). 

(b)  — For  navigation  purposes  the  licensee  was  required 
to  install  and  maintain  a  standard  gauge  in  the  reservoir  and 
another  in  the  tailwater  immediately  below  the  power  house, 
and,  was  also  required  to  install  and  maintain  a  standard 
gauging  station  in  the  Alabama  River  (the  streajm  into 
which  the  Coosa  drains).  The  licensee  was  require^  to  re¬ 
imburse  the  United  States  for  costs  incurred  in  the  annual 
supervision  of  these  gauges. 

(c)  — The  operation  of  navigation  facilities  constructed 
in  connection  with  the  project  was  at  all  times  to  be  con¬ 
trolled  bv  rules  and  regulations  in  the  interest  of  navigation 
including  the  control  of  the  level  of  the  pool  caused  by  such 
project,  as  made  from  time  to  time  by  the  Secretary  of  War. 
These  rules  and  regulations  included  the  maintenance  and 
operation  by  the  licensee  at  its  own  expense  of  such  lights 
and  signals  as  directed  by  the  Secretary  of  War  and  such 
hshwavs  as  prescribed  bv  the  Secretary  of  Commerce. 

(d)  — The  licensee  was  to  construct  and  install  such  appli¬ 
ances  as  were  necessary  for  furnishing  power  for  the  opera¬ 
tion  of  navigation  facilities,  and  was  to  furnish  free  of 
cost  to  the  United  States  the  power  for  the  operation  of 
these  navigation  facilities. 

(e)  — The  operations  of  the  licensee  so  far  as  they  affected 
the  use,  storage  and  discharge  from  storage  of  the  water 

of  the  Coosa  River,  was  at  all  times  to  be  controlled 

19  by  rules  and  regulations  of  the  Secretary  of  War 
prescribed  in  the  interest  of  Navigation,  and, jin  ac¬ 
cord  with  such  rules  and  regulations  of  the  Federal  Power 
Commission  prescribed  in  the  interest  of  flood  control. 

(f)  — The  licensee  should  convey  to  the  United  States  free 
of  cost  such  of  its  lands  and  rights  of  way  and  such  rjght  of 
passage  through  its  dam  or  other  structures  and  permjt  such 
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control  of  pools  as  may  be  required  to  complete  such  navi¬ 
gation  facilities  whenever  the  United  States  desired  to  con¬ 
struct  navigation  facilities  at  this  project. 

(g)  — The  licensee  should  make  provision  in  this  project 
for  the  future  construction  of  a  lock  by  the  United  States, 
and  should  excavate  the  upper  approach  channel  to  an  ele¬ 
vation  270  feet  above  mean  sea  level  before  impounding  the 
water  behind  this  dam. 

(h)  — Thy  licensee  should  pay  to  the  United  States  annual 
charges  for  the  purpose  of  reimbursing  the  United  States 
for  the  costs  of  the  administration  of  the  Act,  such  annual 
charges  to  be  based  on  the  power  capacity  of  the  project. 

4. — Martin  Dam,  on  the  Tallapoosa  River  in  Alabama, 
which  dam  was  also  constructed  under  a  license  from  the 
Federal  Power  Commission.  This  license  (Exhibit  B-3) 
stated  that  this  dam  was  necessarv  and  convenient  for  the 
development  and  improvement  of  navigation,  and,  was  best 
adapted  to  a  comprehensive  scheme  of  improvement  and 
utilization  of  this  river  for  the  purpose  of  navigation,  for 
water  power  development  and  of  other  beneficial 
20  public  uses.  The  license  was  issued  to  Alabama 
Power  Company  subject  to  the  following  conditions: 

(a)  — The  license  was  issued  for  a  period  of  50  years  from 
the  date  thereof  (June  9,  1923). 

(b)  — For  navigation  purposes  the  licensee  was  required 
to  install  and  maintain  certain  gauges  for  determining  the 
stage  and  flow  of  the  stream,  and  to  reimburse  the  United 
States  for  the  annual  expenses  incurred  in  the  supervision 
of  these  gauges. 

(c)  — The  licensee  should  pay  to  the  United  States  annual 
charges  for  jthe  purpose  of  reimbursing  the  United  States 
for  the  cost  of  the  administration  of  the  Federal  Power  Act, 
these  charges  to  be  based  on  the  power  capacity  of  the 
project. 

Paragraph  VI  of  the  Stipulation  Agreement  further 
states  that  in  compliance  with  these  conditions  contained  in 
the  Federal  Power  Commission  licenses,  and  in  compliance 
with  the  Act  of  Congress  (35  Stat.  1288)  under  which  Lock 
12  known  as  Lay  Dam  was  constructed,  the  Alabama  Power 
Company  expended  large  sums  of  money  in  preparing  cer¬ 
tain  portions  of  the  Coosa  River  bed  for  future  navigation. 
Alabama  Power  Company  in  compliance  with  these  condi- 
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tions  built  piers  in  the  streams  to  form  navigation  glides  to 
the  locks,  and,  in  addition,  constructed  such  dams  Iso  that 
locks  could  be  erected  therein  as  and  when  the  United  States 
might  determine  to  complete  the  navigation  from  one  pool 
level  to  the  next.  The  completion  of  such  projects  on  the 
Coosa  River  created  contiguous  slack  water  pools,  57  miles 
in  length,  and  when  such  pools  shall  be  connected  by  locks 
placed  in  the  aforementioned  dams,  such  pools  will  afford  a 
9-foot  depth  of  navigation  on  such  river  for  a  distance  of 
49  miles. 

21  PARAGRAPH  VII  (of  the  Stipulation  Agreement) 

Paragraph  YII  of  the  Stipulation  Agreement  states  that 
the  Alabama  Power  Company  has  held  franchises  in  each 
of  the  Cities  of  Florence,  Sheffield  and  Tuscumbia,  Alabama. 
These  franchises  mav  be  summarized  as  follows : 

The  Florence  franchise  granted  to  the  Alabama  Power 
Company’s  predecessor,  and  its  successors  and  assigns,  the 
right  to  construct  and  operate  an  electric  light  plant  with 
the  necessary  poles  and  wires  over  the  streets  of  Florence 
for  the  purpose  of  furnishing  electricity  to  the  citizens  of 
Florence  for  the  period  of  30  vears.  Bv  the  terms  of  the 
franchise  the  City  of  Florence  agreed  to  pay  $1500.  yearly 
to  the  plaintiff’s  predecessor  and  assigns,  in  consideration 
for  which  the  predecessor  and  its  assigns  undertook  to  erect 
and  maintain  in  good  order  an  electricity  plant  furnishing 
efficient  light  service,  to  place  poles  under  the  City’s  direc¬ 
tions,  to  repair  sidewalks  disturbed  by  the  placing  of  poles, 
to  furnish  to  the  City  at  a  price  fixed  a  sufficient  nunjiber  of 
incandescent  and  arc  lamps  for  the  lighting  of  streets  and 
public  buildings  to  take  up  the  sum  of  $1500.  and  to  keep 
such  lamps  burning  every  night,  to  extend  the  arc  light  sys¬ 
tem  as  required  by  the  City,  to  charge  for  electricity  service 
to  consumers  no  more  than  rates  specified  in  the  franchise 
beginning  at  the  rate  of  16c  per  kilowatt  hour,  and  to  run 
wires  from  lines  to  the  consumers’  buildings  at  the  expense 
of  the  grantee  of  the  franchise.  The  franchise  was  dated 
March  13,  1903. 

The  Sheffield  franchise  is  in  substantially  the  same  terms 
as  the  Florence  franchise,  giving  the  right  to  operate  the 
electric  light  plant  for  a  period  of  30  years.  It  was  gjranted 
in  October,  1902. 
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The  Tuscumbia  franchise  is  in  substantially  the  same 
terms,  giving  the  right  to  operate  the  electric  light  plant  for 
30  years.  It  was  granted  in  October,  1902. 

21a  The  foregoing  three  franchises  were  validly  as¬ 
signed  to  the  Alabama  Power  Company  in  1925.  By 
their  terms  the  franchises  or  rights  so  granted  by  the  Cities 
of  Sheffield  and  Tuscumbia  expired  in  October,  1932,  and  the 
franchises  or  rights  granted  by  the  City  of  Florence  expired 
in  March,  1933.  Since  the  expiration  of  the  periods  defined 
therein,  the  Alabama  Power  Company  has  continued  to  ope¬ 


rate  an  electricity  svstem  in  each  of  the  said  Cities  and  to 


sell  to  such  Cities  electricity  for  lighting  the  streets  and 
public  buildings  and  other  public  places  therein  except  that 
the  City  of  Sheffield  has  for  some  time  been  lighting  its  own 


streets. 


The  City  of  Hartselle,  Alabama,  on  August  10,  1915, 
granted  to  the  Alabama  Power  Company,  its  successors  and 
assigns,  tile  right,  without  stated  duration,  and  in  consider¬ 
ation  of  the  benefits  that  would  accrue  to  the  City,  to  con¬ 
struct,  maintain  and  operate  an  electricity  plant  and  system 
for  all  purposes  whatsoever  over  the  streets  and  public 
places  of  the  City,  together  with  all  appurtenances  necessary 

to  the  transmission  of  electricity  to  the  inhabitants  and 

* 

corporations  both  within  and  beyond  the  limits  of  the  City. 
The  poles  and  other  appliances  shall  be  constructed  so  as 
not  to  interfere  unreasonably  with  the  proper  use  of  the 
streets  and  public  places  of  the  City  and  shall  be  maintained 
in  good  condition.  Whenever  any  opening  or  alteration  is 
made  in  any  of  the  streets  or  public  places  of  the  City  in 
installing  or  operating  the  poles  and  other  appliances,  the 
work  shall  be  completed  within  a  reasonable  time  and  the 
streets  and  public  places  shall  be  restored  to  good  condition. 
The  City  slfall  be  held  harmless  from  all  liability  or  damage 
resulting  from  negligence  in  the  construction  or  operation 
of  the  polos  and  other  appliances.  If  the  supply  of  elec¬ 
tricity  shall  be  interrupted  by  some  cause  beyond  the  con¬ 
trol  of  the  Alabama  Power  Company  or  its  assigns  the  elec¬ 
tricity  service  shall  be  restored  within  a  reasonable  time. 

Meters  for  measuring  current  shall  be  installed,  and 
21b  shall  be  maintained  by  the  company  or  its  assigns 
free  of  charge.  The  company  or  its  assigns  has  the 
right  to  make  a  prescribed  minimum  monthly  charge  of 
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$1.00  per  meter,  whether  or  not  electricity  is  used.  The 
company  or  its  assigns  shall  have  the  right  to  make  a  pre¬ 
scribed  charge  for  electricity  of  12c  per  kilowatt  hour.  The 
company  is  not  required  to  furnish  electricity  to  anyone  un¬ 
til  satisfied  of  his  financial  responsibility  and  may  require 
reasonable  security.  All  bills  for  electricity  in  excess  of 


the  monthly  minimum  charge  shall  be  subject  tola  pre¬ 
scribed  discount  if  paid  within  10  days. 

The  City  of  Guntersville,  Alabama,  on  July  5, 1915,  granted 
to  the  Alabama  Power  Company,  its  successors  and  assigns 
in  consideration  of  the  benefits  accruing  to  the  said  cgty,  the 
right,  without  stated  duration,  to  construct  and  operate  an 
electricity  plant  and  system  for  all  purposes  whatsoever 
over  the  streets  and  public  places  of  the  City  together  with 
all  poles  and  appurtenances  desirable  to  the  transmission 
and  furnishing  through  said  Citv  of  electricitv  to  the  said 
City,  its  inhabitants  and  corporations  both  within  and  be¬ 
yond  its  limits  for  all  purposes  for  which  electricity  jmay  be 
used.  The  poles  and  appurtenances  shall  be  constructed  so 


as  not  to  interfere  unreasonably  with  the  streets  ancjl  public 


places  of  the  City  and  shall  be  maintained  in  good  condition. 
Whenever  the  company  shall  make  any  opening  or  altera¬ 
tion  in  any  of  the  streets  or  public  places  of  the  City  in  in¬ 
stalling  or  operating  poles  or  appliances  the  work  shall  be 


completed  within  a  reasonable  time  and  such  streets  and 
public  places  shall  be  restored  to  good  condition  under  the 
supervision  of  city  officials.  The  City  shall  be  held  harmless 
from  all  liability  or  damage  resulting  from  negligence  in  the 
construction  or  operation  of  poles  or  other  appliances.  In 
the  event  the  supply  of  electricity  shall  be  interrupted  by 
some  cause  beyond  the  control  of  the  Alabama  Pow^r  Com¬ 
pany  or  its  assigns  the  service  shall  be  restored  within  a 
reasonable  time.  Meters  for  measuring  current  shall 
21c  be  installed  and  shall  be  furnished  and  maintained 
free  of  charge.  The  Company  or  its  assigns  has  the 
right  to  make  a  prescribed  minimum  monthly  charge  of 
$1.00  per  meter,  whether  or  not  electricity  is  used.  The 
company  and  its  assigns  shall  have  the  right  to  make  a 
charge  of  12c  per  kilowatt  hour.  The  company! is  not 


required  to  furnish  electricity  to  anyone  until  satisfied  of 
his  financial  responsibility  and  may  require  reasonable  se¬ 
curity.  All  bills  for  electricity  in  excess  of  the  monthly  mini- 
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mum  shall  be  subject  to  prescribed  discount  if  paid  within 
10  days. 

The  City  of  Russellville,  Alabama,  on  June  28,  1923, 
granted  to  the  Alabama  Power  Company,  its  successors  and 
assigns,  in  consideration  of  the  benefits  accruing  to  the  City, 
the  right,  without  stated  duration,  to  construct  and  operate 
in  the  Citv  an  elect ricitv  plant  and  svstem.  The  grantee  is 
given  the  right  to  construct  and  operate  in  the  City  a  system 
of  poles  and  other  appurtenances  desirable  to  the  transmis¬ 
sion  of  electricity  for  all  purposes  whatsoever  over  the 
streets  and  public  places  of  the  City,  together  with  the  right 
to  construct  and  operate  such  polos  and  other  appurtenances 
desirable  tq  the  transmission  through  said  City  and  the  fur¬ 
nishing  to  said  City  and  to  the  inhabitants  and  corporations 
both  within  and  bevond  the  Citv's  limits  of  electricitv  for  all 

i  •  •  » 

purposes  and  likewise  for  the  purpose  of  extending  lines 
and  furnishing  current  beyond  the  City's  limits.  The  poles 
and  other  appurtenances  shall  be  constructed  so  as  not  to 
interfere  unreasonably  with  the  streets  and  public  places 
of  the  ( 'ity  and  shall  be  maintained  in  good  condition.  'When¬ 
ever  the  Company  shall  make  any  opening  or  alteration  in 
any  of  the  streets  or  public  places  of  the  City  in  installing 
or  operating  the  poles  or  other  appliances  the  work  shall  be 
completed  within  a  reasonable  time  and  the  streets  or  other 
public  places  shall  be  restored  to  good  condition.  The  City 
shall  be  held  harmless  from  all  liabilitv  or  damage  resulting 
from  negligence  in  the  construction  or  operation  of 
21d  poles,  and  other  appliances.  The  grantee  may  from 
time  to  time  make  and  enforce  reasonable  regulations 
for  the  use  of  electricity.  In  the  event  the  supply  of  elec¬ 
tricitv  shall  be  interrupted  bv  some  cause  bevond  the  gran- 
tee’s  control  the  service  shall  be  restored  within  a  reason¬ 
able  time.  The  grantee  shall  install  and  maintain  free  of 
charge  meters  for  measuring  current  and  shall  have  the 
right  to  make  a  minimum  monthly  charge  of  $1.00  per  meter 
whether  or  not  electricitv  is  used.  All  charges  for  electricitv 
shall  be  no  more  than  a  prescribed  schedule,  beginning  with 
a  rate  of  10c  per  kilowatt  hour  for  the  first  30  kilowatt  hours 
and  a  progressively  lower  rate  for  increased  consumption. 
The  companv  is  not  required  to  furnish  electricitv  to  anvone 
until  satisfied  of  his  financial  responsibility  and  may  require 
reasonable  security.  All  bills  shall  be  subject  to  a  prescribed 
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discount  if  paid  within  10  days,  subject  to  the  prescribed 
monthly  minimum.  The  prescribed  maximum  raftes  shall 
be  subject  to  alteration  and  revision  by  the  Alabama  Public 
Service  Commission. 

The  City  of  Decatur  on  October  16,  1919,  granted  to  the 
Alabama  Power  Company,  its  successors  and  assigns,  the 
right,  for  a  term  of  30  years,  to  construct  and  operate  in  the 
said  City  an  electricity  plant  and  system.  The  grantee  is 
further  given  the  right  for  30  years  to  construct  anqi  operate 
in  the  City  a  system  of  poles  and  other  appurtenances  de¬ 
sirable  to  the  transmission  of  electricity  for  all  purposes 
whatsoever  over  the  streets  and  other  public  places  of  the 
City,  together  with  the  right  to  construct  and  opeifate  such 
poles  and  other  appurtenances  desirable  to  the  transmission 
through  said  City  and  furnishing  to  said  City  and  to  the  in¬ 
habitants  and  corporations  both  within  and  beyond  the  City’s 
limits  electric  energy  for  all  purposes  whatsoever,  and  for 
the  purposes  of  extending  lines  and  furnishing  electricity 
beyond  the  City’s  limits.  The  poles  and  other  appurte¬ 
nances  shall  be  constructed  so  as  not  to  interfere  un- 
21e  reasonably  with  the  proper  use  of  the  streets  ^nd  pub¬ 
lic  places  of  the  City  and  shall  be  maintained  in  good 
condition.  Whenever  the  company  makes  any  opening  or 
alteration  in  any  of  the  streets  or  public  places  of  the  City 
in  installing  or  operating  the  poles  or  appliances  the  work 
shall  be  completed  within  a  reasonable  time  and  the  streets 
and  public  places  shall  be  restored  to  good  condition.  The 
City  shall  be  held  harmless  from  liability  and  damage  re¬ 
sulting  from  the  construction  and  operation  of  the  poles  and 
vatlier  appliances,  and  the  City,  in  the  event  of  a  claim 
against  it  for  such  damage,  will  not  pay  such  claiijn  before 
suit  brought  nor  will  it  consent  to  judgment.  The  grantee 
mav  from  time  to  time  make  and  enforce  reasonable  regu- 
lations  for  the  use  of  electricity.  In  the  event  the  supply  of 
electricity  shall  be  interrupted  by  some  cause  beyond  the 
grantee’s  control,  the  service  shall  be  restored  within  a 
reasonable  time.  The  grantee  shall  install  and  maintain 
meters  for  measuring  current  free  of  charge.  The  grantee 
shall  have  the  right  to  make  a  monthly  charge  of  ^1.00  per 
meter  whether  or  not  electricity  is  used.  The  grantee  shall 
have  the  right  to  make  charges  for  electricity  at  a  prescribed 
schedule  beginning  with  10c  per  kilowatt  hour  for  the  first 
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30  kilowatt  hours  and  a  progressively  lower  rate  for  in¬ 
creased  consumption.  The  grantee  is  not  required  to  fur¬ 
nish  eleetricitv  to  anvone  until  satisfied  of  his  financial  re- 
sponsibility  and  may  require  reasonable  security.  All  bills 
for  electricity  shall  be  subject  to  a  prescribed  discount  if 
paid  within  10  days  provided  that  they  shall  not  be  below 
the  prescribed  monthly  minimum.  The  rates  shall  at  all 
times  be  subject  to  regulation  and  revision  by  the  Alabama 
Public  Service  Commission.  The  grantee  must  connect  its 
hvdro-electric  svstem  with  its  distribution  svstem  in  the 

\  i  *  #  * 

Citv.  The  grantee  shall  maintain  a  local  business  office  at  a 
convenient  place  in  the  City  whereat  the  public  may  trans¬ 
act  such  business  as  it  mav  desire  at  reasonable  hours  dur- 

* 

ing  the  dav. 

The  Alabama  Power  Company  is  the  only  person, 
22  firm  or  corporation  engaged  in  supplying  electric 
light  and  power  to  the  cities  of  Hartselle,  Gunters- 
ville,  and  Russellville,  and,  the  cities  of  Decatur,  Florence, 
Sheffield,  and  Tuscumbia  and  their  inhabitants,  and  is  the 
only  person,  firm  and  corporation  now  having  facilities  to 
distribute  electric  light  and  power  to  such  cities  and  their 
inhabitants;  except  that  the  city  of  Sheffield  has  for  some¬ 
time  been  lighting  its  own  streets  and  selling  power  to  some 
retail  customers. 

Rates  for  sale  of  electric  power  and  energy  by  Alabama 
Power  Company  in  the  State  of  Alabama  are  subject  to  reg¬ 
ulation  of  and  are  regulated  by  the  State  of  Alabama 
through  its  Public  Service  Commission. 

PARAGRAPH  VIII  (of  the  Stipulation  Agreement). 


Paragraph  VIII  of  the  Stipulation  Agreement  states  that 
contracts  between  the  Federal  Emergency  Administration 
of  Public  Works,  for  the  United  States  of  America,  and  the 
cities  of  Florence,  Sheffield,  and  Tuscumbia,  Alabama,  were 
entered  into  on  December  28,  1934.  A  contract  between  the 
Federal  Emergency  Administration  of  Public  Works,  for 
the  United  States,  and  the  city  of  Decatur,  Alabama,  was 
entered  into  on  December  6,  1934.  These  four  contracts  are 
attached  to  the  Stipulation  Agreement  as  Exhibits  F-l;  part 
2-a  (Florence),  S-l  ;  part  1-a  (Sheffield),  T-l;  part  1-a  (Tus¬ 
cumbia).  D-l ;  part  3-b  (Decatur),  and  are  incorpor- 
23  ated  in  the  Stipulation  Agreement.  These  four  con- 
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tracts  were  substantially  the  same  in  their  terms,  condi- 
tions,  and  provisions.  Each  provided  among  other  things, 
for  the  following: 

1. — Subject  to  the  terms  and  conditions  of  the  contract 
the  United  States  Government  agreed  to  aid  the  city  in 
financing  the  construction  of  an  electric  distribution  system, 
as  described  in  the  city's  application,  by  loan  and  gtrant  of 
federal  funds  not  exceeding  the  following  amounts :- 


Florence 

Sheffield 

Tuscumbia 

Decatur 


bv  the 


of  the 
of  ope- 


$436,000 
230,000 
130,000 
350,000 

30  per  cent  of  the  cost  of  labor  and  materials  employed  on 

these  projects  was  to  be  a  grant  of  federal  funds 

Government  to  each  city. 

* 

2.  — The  security  taken  bv  the  Government  for  theke  loans 

*  *  [ 

was  described  as  follows:  “Special  obligations  of  the  Bor¬ 
rower,  pavable  solely  from  and  secured  only  by  a  first 
pledge  of  the  revenues  derived  from  the  operation 
Project,  after  provision  only  for  the  reasonable  cost 
ration  and  maintenance  thereof.”  These  obligations  were 

4  per  cent  serial  bonds  of  each  citv. 

*  « 

3.  — The  following  condition  precedent  to  the  Govern¬ 
ment’s  obligation  under  each  contract  was  stated:  “jTennes- 
see  Valiev  Authority  Contract.  If  the  Borrower  shall  not 
execute  a  valid  contract,  satisfactory  to  the  Administrator, 

7  i  7 

between  the  Borrower  and  the  Tennessee  Valiev  Authority, 
under  the  terms  of  which  the  Tennessee  Valley  Authority 
will  supply  electrical  energy  to  the  Borrower,  and  will 
24  permit  the  borrower  to  charge  such  rates,  in  accord 
with  the  provisions  of  the  Act  and  Ordinance  author¬ 
izing  the  issuance  of  the  Bonds,  as  mav  be  reasonably  neces- 
sary  to  pay  the  cost  of  operation  and  maintenance  of  the 
Project  and  the  principal  of  and  interest  upon  thcj  Bonds. 
Rate  and  Bond  Ordinances.  If  the  ordinance  providing  for 
the  fixing  and  maintenance  of  rates  and  collection  of  charges 
for  the  facilities  and  services  afforded  bv  the  Pro  ect  and 
the  ordinance  providing  for  the  authorization,  issuance  and 
sale  of  the  Bonds,  and  the  use  of  the  revenues  derived  from 
the  operation  of  the  Project,  shall  not  be  satisfactory  in 
form  and  substance  to  the  Administrator.” 
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Paragraph  VIII  of  the  Stipulation  Agreement  also  stated 
that  each  of  the  above  four  contracts  was  amended  by  an 
agreement  between  the  Federal  Emergency  Administration 
of  Public  Works,  for  the  United  States,  and  each  of  the 
four  cities..  These  amendatory  agreements,  which  are  at¬ 
tached  to  tiie  stipulation  agreement  as  Exhibits  F-l;  part  3 
(Florence),  S-l ;  part  3-a  (Sheffield),  T-2  (Tuscumbia),  l)-2 
(Decatur),  were  entered  into  on  the  following  dates: 

Florence  April  15,  1935 

i  Sheffield  “  6,  1935 

i  Tuscumbia  March  26,  1935 
i  Decatur  May  27,  1935 


and,  the  only  change  or  amendment  to  the  original  contracts 
effected  bv  these  amendatorv  agreements  was  the  deletion 

*  %  V 

from  the  original  contracts  of  the  clause  stated  above  pro¬ 
viding  that  ,the  Government  would  be  under  no  obligation 
under  the  contract  if  the  cities  did  not  execute  the  above 


described  contract  with  the  Tennessee  Valiev  Authoritv. 

Paragraph  VIII  of  the  Stipulation  Agreement  further 

states  that  each  of  the  above  four  contracts,  as  amended,  was 

terminated  bv  a  written  agreement  between  the  Fed- 

25  eral  Emergence  Administration  of  of  Public  Works 

*  * 

and  each  of  the  cities  of  Florence,  Sheffield,  Tuscum¬ 
bia,  and  Decatur.  Each  of  these  four  terminating  agree¬ 
ments  which  are  attached  to  the  Stipulation  Agreement  as 
Exhibits  F-2  (Florence)?  S-2  (Sheffield),  T-l ;  part  4-a  (Tus¬ 
cumbia),  1)1 :  part  6  (Decatur),  was  dated  December  2, 
1935,  and,  each  agreement  stated  as  the  reason  for  the  ter¬ 
mination  that  it  was  to  the  mutual  advantage  of  the  city  and 
the  Government  to  terminate  the  loan  and  grant  agreement. 
On  December  4,  1935,  new  loan  and  grant  agreements  were 
entered  into  between  the  Federal  Emergency  Administra¬ 


tion  of  Public  Works,  for  the  United  States,  and  each  of  the 
cities  of  Florence,  Sheffield,  Tuscumbia,  and  Decatur,  Ala¬ 
bama.  The  agreements  were  each  attached  to  the  Stipula¬ 
tion  Agreement  and  are  as  set  out  in  Exhibits  A,  B,  C  and  D 
of  the  defendants'  answer  to  the  third  amended  bill  of  com¬ 
plaint  in  Xo.  59071  which  may  be  treated  as  adopted  and 
made  a  part  of  this  Statement. 

Paragraph  VIII  of  the  Stipulation  Agreement  states  that 
contracts  beween  the  Federal  Emergency  Administration  of 
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Public  Works,  for  the  United  States  of  America,  a 
cities  of  Hartselle,  Russellville  and  Guntersville,  Alji 
were  entered  into  on  December  4,  1935.  These  thr 
tracts  are  attached  to  the  Stipulation  Agreement  as  E 
1 1 -1 ;  part  2-a,  and  part  2-b  (Hartselle),  R-l;  part  1 
part  1-b  (Russellville),  and  G-l ;  part  2-a  and  part  2-b 
tersville)  and  are  incorporated  in  the  Stipulation 
ment.  They  likewise  appear  as  Exhibits  A,  R  and  ( 
defendants’  answer  to  the  second  amended  bill  of  co 
in  Xo.  59671  which  may  be  treated  as  adopted  and 
part  of  this  Statement. 

There  is  attached  to  Paragraph  VIII  of  the  St  ip 
Agreement  as  Exhibit  X  a  document  compiled,  pu 
and  distributed  bv  the  Federal  Emergency  Adminis 
of  Public  Works,  entitled  4 ‘Contract  Record 
39  randum.”  This  document  contains  suggested 
and  instructions  to  be  followed  by  applicants 
proving  and  executing  loan  and  grant  agreements  \vj 
Federal  Emergency  Administration  of  Public  Wor 
the  United  States. 

Whereupon 

James  M.  Barry 


nd  the 
bama, 
con- 
Ixhibits 
-a  and 
(Gun- 


was  called  as  a  witness  on  behalf  of  the  plaintiffs,  an 
ing  been  first  duly  sworn,  was  examined  and  testified 
lows : 

Direct  Examination 

I  am  vice-president  and  general  manager  of  the  Al 
Power  Company.  I  was  trained  as  an  engineer,  being 
ated  from  the  University  of  California,  class  of  1910, 
trical  engineering.  1  have  had  experience  on  the 
Coast  with  the  Pacific  Gas  and  Electric  Company  an|l 
utility  companies.  T  came  to  Alabama  at  the  c 
40  1 918  as  one  of  the  division  managers  of  A 

Power  Company  and  was  stationed  at  Annistcj 
bama.  Since  that  time  T  have  worked  in  various  ca 
for  the  company  and  in  1926,  T  was  made  vice-presi 
the  company.  In  1927  I  was  made  vice-president  in 
of  operations,  and  in  1932,  I  was  made  vice-preside 
general  manager.  Alabama  Power  Company  is  eng; 
the  distribution  and  sale  to  the  public  of  electricity 
State  of  Alabama.  Alabama  Power  Company 
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generating,  transmitting  and  distributing  system  in  the 
State.  The  lines  of  the  company  pass  through  66  of  the  67 
counties  in  the  State  of  Alabama  and  we  operate  in  65  of 
the  67  counties  of  the  State  of  Alabama.  The  Alabama 
Power  Company  furnishes  light  as  well  as  power  and  does 
a  general  business  of  industrial,  commercial  and  residential 
service  in  the  State  of  Alabama.  The  electric  power  busi¬ 
ness  of  Alabama  Power  Company  includes  all  these  classifi¬ 
cations  of  power.  The  Alabama  Power  Company  has  6  large 
hydroelectric  plants,  3  of  them  are  located  on  the  Coosa 
River  and  3  on  the  Tallapoosa  River.  The  plants  have  a 
total  installed  capacity  of  414,500  kilowatts.  The  plants  on 
the  Coosa  River  are  what  we  term  “run-of-river”  plants, 
that  is.  they  do  not  have  appreciable  storage  in  the  upper 
readies  of  the  river.  The  plants  on  the  Tallapoosa  River 
make  use  of  storage,  the  storage  being  at  the  uppermost 
plant  of  the  three,  Martin  Dam,  and  the  water  is  utilized 
through  Martin  Dam  and  through  the  two  nlants  Iving  ini- 

mediatelv  below  it.  The  hvdro  svstem  makes  for  an  ideal 
«  •  • 

integrated  operation  in  that  in  the  summer  time,  when  the 
flows  on  the  Coosa  River  are  low,  we  can  utilize  the  storage 
on  the  Tallapoosa  and  thus  make  up  deficiencies  on  the 
Coosa.  The  three  plants  on  the  Coosa  River  are  known  as 
Lay  Dam,  Mitchell  Dam  and  Jordan  Dam.  The  plants  on 
the  Tallapoosa  River  are  known  as  Martin  Dam,  Upper  Tal- 
las see,  and  Thurlow.  Mitchell  Dam,  Jordan  Dam,  and 
41  Martin  Dam,  are  operated  under  license  from  the 
Federal  Power  Commission,  and,  Lav  Dam,  which 

i  7  *  .  7 

was  completed  in  1914,  was  constructed  under  special  Act  of 
Congress.  Lay  Dam  is  sometimes  referred  to  as  Lock  12. 
With  respect  to  Mitchell  Dam,  the  license  was  issued  desig¬ 
nating  the  place  as  Duncan’s  Riffle.  With  respect  to  Jordan 
Dam.  the  license  was  issued  designating  that  as  Lock  18. 
With  respect  to  Martin  Dam,  the  license  designated  it  as 
Cherokee  Bluffs. 

We  are  an  Alabama  company  and  our  business  is  done 
whollv  within  the  State  but  we  have  interconnections  with 


companies  in  adjoining  States.  We  send  electricity  into 
Georgia  and  a  small  quantity  into  Tennessee  and  we  send 
some  into  Mississippi  and  some  into  the  Panhandle  of  West 
Florida.  None  of  our  lines  go  beyond  the  State  boundaries 
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and  deliveries  are  nominally  at  the  State  lines  and  our  prop¬ 
erties  extend  only  up  to  State  lines.  In  some  eases  jhe  me¬ 
ters  are  located  some  distance  on  the  Alabama  side  of  the 
State  line.  Our  territorial  maximum  kilo-watt  hour  qemand, 
that  is,  our  demand  in  the  State  of  Alabama  for  19J35,  was 
294,000  kilowatts.  Defining  transmission  lines  as  those  with 
voltages  of  154,000  volts,  110,000  volts,  44,000  volts,  and 
22,000  volts,  and  I  might  say  that  the  amount  of  22,000  volts 
is  relatively  small  in  the  total,  we  have  3,575  miles  of  trans¬ 
mission  lines  in  the  State  of  Alabama.  Distribution  l^nes  are 
defined  as  those  below  22,000  volts  and  the  voltages  are 
11,000;  6,600;  4,000  and  2,300.  We  have  a  total  of  3,931 
miles  of  such  distribution  lines.  A  distribution  line,  as  it  is 
commonlv  known  in  the  electric  business,  is  one  that  serves 
the  domestic  and  commercial  consumer.  Among  utility  ope¬ 
rating  men  there  is  a  distinction,  usually  of  about  22,000 
volts,  between  transmission  lines  and  distribution  lines.  Be¬ 
low  22,000  volts  is  usually  considered  distribution  voltage, 
and,  considering  distribution  systems  in  cities  and  towns, 
we  usually  find  that  11,000  volts  is  the  top  voltage, 
42  and,  probably  the  most  common  voltage  is  4,000.  I 
am,  of  course,  referring  to  the  primary  voltages. 
Those  are  not  the  voltages  at  which  the  customers  use  the 


electricity  for  there  is  another  transformation  below  that  to 
the  usable  voltages  of  440,  220,  or  110,  whatever  the  local 
condition  happens  to  require.  The  Alabama  Power  Com¬ 
pany  serves  directly  515  communities  within  the  State  of 
Alabama,  of  which  212  are  incorporated.  Among  the  in¬ 
corporated  cities  which  Alabama  Power  Company  serves 
are  the  cities  of  Florence,  Sheffield,  Tuscumbia,  Decatur, 
Hartselle,  Guntersville  and  Russellville. 

The  Alabama  Power  Company  serves  directly,  as  of  the 
end  of  1935,  114,760  customers,  and,  indirectly  serves 
through  resale  to  other  utility  corporations  or  municipal¬ 
ities,  an  estimated  number  of  80,000,  making  a  total  of 
about  195,000  customers  served  directly  and  indirectly.  The 
number  of  employees  of  the  Alabama  Power  Company  as  of 
December  31,  1935,  was  2,186. 

“By  Mr.  Turner: 

“Q.  Mr.  Barry,  it  is  admitted  in  the  stipulation  that  the 
company  pays  taxes  to  the  State,  the  county,  the  city,  and 
the  Federal  Government.  I  will  ask  you  to  state  the  amount 
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of  such  tildes  for  each  such  governmental  subdivision — only 
the  counties  in  which  the  towns  involved  here  were  situated  ? 
A.  Let  me  understand  your  question,  Mr.  Turner.  Are  you 
asking  about  the  total  taxes  of  the  company  now,  or  are  you 
asking  about  the  taxes  applicable  to  these  seven  towns  and 
the  counties  in  which  they  are  situated? 

“Q.  Let  me  get  at  it  in  this  way:  How  much  tax  does  the 
company  pay  to  the  State  of  Alabama?  A.  The  company 
accrued  from  operating  expenses  last  year  for  taxes  $2,427,- 
188,  and  we  paid  out  something  over  $2,500,000. 

“Mr.  Frank.  If  the  Court  pease,  we  are  not  ob- 
43  jecting  to  this  evidence  being  taken,  but,  by  remain¬ 
ing  silent,  we  do  not  want  to  be  precluded  from  ob¬ 
jecting  on  the  ground  that  it  is  irrelevant,  after  the  evidence 
is  admitted,  on  the  ground  that  it  does  not  show  any  stand¬ 
ing  to  sue,  and  is  irrelevant.  We  have  no  objection  to  its 
being  taken,  but  we  want  to  reserve  our  right  to  move  to 
strike  it  out.  Mav  we  do  that? 

“The  Court.  T  think  it  may  be  understood  that  you  object 
to  this  line  of  testimony,  and  I  overrule  your  objection,  and 
you  have  an  exception,  your  objection  being  based  upon  the 
ground  of  relevancv,  is  that  it? 

“Mr.  Frank.  On  the  ground  that  it  is  irrelevant  and  im¬ 
material. 

“The  Court.  I  think  we  had  better  take  the  testimony. 

* 

“Mr.  Frank.  I  would  suggest  that  it  would  be  better  to 
take  it. 

“The  Court.  Then,  at  the  end  of  the  case,  T  can  better 
determine  it. 

“Mr.  Frank.  But  we  do  not  want  to  waive  the  objection. 99 

We  paid  to  the  State  of  Alabama  in  taxes  for  1934,  $918,- 
391.51,  and  in  1935,  $973,728.11.  The  State,  countv  and  school 
district  taxes  paid  within  the  counties  in  which  these  seven 
cities  are  located,  for  1934  were  $37,920.80,  and  for  1935, 
$36,982.29.  The  amount  of  city  taxes  paid  to  each  of  the 
seven  cities  involved  in  this  suit,  are  as  follows:  For  the 
city  of  Decatur  in  1934,  $6,082.46:  for  1935,  $9,058.72,  these 
figures  including  ad  valorem  taxes  and  city  licenses.  For  the 
city  of  Florence  in  1934,  $5,319.20:  for  1935,  $5,218.70.  For 
the  city  of  Sheffield  for  1934.  $5,350.60:  for  1935,  $5,091.08. 
For  the  city  of  Tuscumbia,  $1,912.95  for  1934  and  1935, 
$1,943.63.  For  the  city  of  Guntersville,  for  1934,  $1,468.22; 
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for  1935,  $1,254.68.  For  the  city  of  Hartselle  foif  1934, 
$579.49;  for  1935,  $605.56.  For  the  city  of  Pfussell- 
44  ville  for  1934,  $1,350.24;  for  1935,  $1,240.03.  Tile  com¬ 
pany  has  paid  the  3  percent  electric  tax  to  th|e  Fed¬ 
eral  Government  since  the  adoption  of  that  Act,  and,  the 
total  amount  paid  from  October  1, 1933,  to  January  3|L,  1936, 
was  $335,414.87.  ‘  j 

The  total  gross  earnings  of  the  company  for  the  year 
1934  were  $15,407,516.00,  and  for  1935,  $16,794,4S3f>0*  Of 
this  sum,  the  gross  electric  revenue  was  $14,995,030.(10,  and 
for  1935, $16,364,857.00.  The  seven  cities  involved  in  t|iis  suit 
are  a  part  of  the  integrated  system  of  Alabama  Power  Com¬ 
pany  and  they  enjoy  their  service  off  the  same  transmis¬ 
sion  network  that  the  other  cities  which  we  serve  receive 
their  service  from.  The  largest  portion  of  our  electricity 
comes  from  our  hydro  electric  plants,  I  should  say  80  per¬ 
cent  of  it  last  year  and  the  four  plants  under  license  from 
t lie  Federal  Power  Commission  are  the  largest  of 
hydro-electric  plants. 

The  total  installed  generating  capacity  of  Alabama 
Company  is  624,292  kilowatts.  That  of  course  is  a  d 


the  six 

Power 
fferent 

thing  from  the  prime  capacity  of  the  system  operating  as 
an  integrated  system.  Operating  independently  of  any  other 
companies  with  which  it  is  connected,  the  Alabama  Power 
Company  has  a  prime  capacity  in  the  driest  year  on  record, 
with  the  largest  steam  plant  that  it  has  on  its  systenf  out  of 
service,  of  393,000  kilowatts.  Wo  have  several  large  jnodern 
steam  plants  to  supplement  the  hydro-plants  whether  in 
emergencies  or  during  low  water  periods.  The  total  capac¬ 
ity  of  the  steam  plants  which  we  own  is  156,000  kilowatts, 
and  of  that  130,000  kilowatts  is  located  in  the  coal  fields  right 
near  the  load  center  of  the  system.  These  are  very  efficient 
and  modern  plants.  In  addition  to  the  owned  steam  plants, 
we  have  leased  steam  plants  with  an  available  capacity 
amounting  to  53,800  kilowatts.  All  these  figures  are 
45  for  the  close  of  1935,  and  “KW”  is  an  abbreviation 
for  kilowatts.  The  maximum  territorial  derjiand  in 
Alabama  is  294,000  KW.  The  Alabama  Power  Company  ac¬ 
quired  the  properties  in  Florence,  Sheffield  and  Tuslcumbia 
during  the  early  part  of  1925  from  the  local  operating  com¬ 
pany  there  which  secured  its  power  from  a  localj  steam 
plant.  Our  records  indicate  that  we  started  operatic 


g  there 
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on  January  2,  1925.  Shortly  after  we  purchased  the  local 
property,' we  shut  down  the  local  steam  plant  and  connected 
the  local  system  to  our  transmission  network,  did  a  great 
deal  of  rehabilitation  work,  and  reduced  rates.  At  Russell¬ 
ville  we  acquired  the  local  system  from  the  municipality 
which  was  operating  it.  We  started  operation  there  on 
November  1,  1923.  It  was  a  verv  badlv  rundown  svstem  and 
secured  its  power  from  a  small  local  steam  plant.  My  rec¬ 
ord  indicates  that  we  connected  it  to  our  system  immedi¬ 
ately  and  practically  constructed  a  new  distribution  system 
in  the  city.  In  Decatur  we  acquired  the  property  in  1915 
from  a  predecessor  company.  Decatur  secured  its  power 
supply  from  a  local  steam  plant  and  we  operated  that  steam 
plant  until  1920  when  a  transmission  line  was  completed  to 
Decatur,  at  which  time  the  Decatur  distribution  system  was 
connected  to  our  transmission  system.  At  Ilartselle,  the 
property  was  acquired  by  us  in  August  1915,  from  a  pri¬ 
vate  individual.  It  was  a  very  small  system  and  was  oper¬ 
ated  as  a  local  system,  receiving  its  power  supply  from  a 
small  steam  plant  that  was  run  in  connection  with  a  planing 
mill.  AVe  operated  the  local  plant  until  1916  when  we  con¬ 
nected  the  Ilartselle  distribution  system  to  the  Decatur  dis¬ 
tribution  system  and  thereafter  operated  both  as  a  unit. 
At  Guntersville,  we  built  a  system  new  in  November  1915 
and  the  first  power  we  had  there  was  a  small  steam  plant. 
We  added  to  it  in  1917  and  connected  it  to  our  transmission 
svstem  in  1924.  The  total  number  of  customers  of  the  com- 
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pany  in  December,  1935,  for  each 
cities,  was:  Decatur,  3,500;  Florence, 
1,376:  Tuscumbia,  952:  Guntersville, 


of  these  seven 
2,475:  Sheffield, 
591  :  1  lartselle. 


Russellville,  622,  a  total  of  10,124.  The  revenues  for 


the  twelve  months  ending  December  1935  from  all  custo¬ 
mers  in  each  of  these  seven  cities,  including  revenues  from 
residential,  commercial,  street  lighting:  industrial  power, 
etc.,  was:  For  Decatur,  $284,911.31:  for  Florence,  $190,- 
789.19:  for  Sheffield,  $100,623.69:  for  Tuscumbia,  847,728.29: 
for  Guntersville,  $64,777.35:  for  Ilartselle,  $281,056.46:  for 
Russellville,,  $70,135.82:  a  total  of  $787,022.11. 

The  rates,  and  service  of  Alabama  Power  Comnenv  are 


regulated  by  the  Alabama  Public  Service  Commission.  In 
all  seven  towns  we  have  progressively  reduced  the  rates 
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ever  since  our  entry  into  the  local  situation,  so  that  the 
rates  now  are  very  much  lower  than  when  we  took  over  the 
properties.  Those  rates  were  put  into  effect  by  order  of  the 


Alabama  Public  Service  Commission.  We  have  made 


study  of  the  comparison  of  rates  existing  in  the  seven  cities 
at  the  time  of  the  acquisition  of  these  properties  by  Ala¬ 


bama 

have 


Power  Company  and  the  rates  now  in  effect.  We 
made  a  particular  studv  of  the  residential  rates  in 


somewhat  the  same  form  that  the  Federal  Power  Commis¬ 


sion  has  used  in  its  national  survey,  and  I  have  here  a  tab¬ 
ulation  giving  the  monthly  bill  for  25  KW  hours,  100  KW 
hours,  and  250  KW  hours,  before  acquisition  by  the  Ala¬ 
bama  Power  Company  and  then  progressively  through  the 
vears  down  to  1936. 


44  (By  Mr.  Turner) 

“Q.  What  is  the  percentage  of  change,  increase,  or  de¬ 
crease  in  rates? 

“Mr.  Scott.  To  which  we  object,  your  Honor.  It  is 
wholly  incompetent,  irrelevant  and  immaterial  to  deter¬ 
mine  the  issues  here.  We  are  not  here  on  anv  matter  in¬ 


volving  the  rate  structure.  *  *  * 

“The  Court.  I  will  sustain  the  objection.  I  do  not  think 
that  it  is  material. 

“Mr.  Turner.  We  will  reserve  an  exception  if 
47  your  Honor  please. 

“The  Court.  Yes. 

“Mr.  Turner.  And  we  offer  to  show  by  this  witness  that 
rates  have  been  materially  reduced  over  the  years. 

Si:*:##*!*** 

44  (By  Mr.  Turner) : 

“Q.  Mr.  Barry,  what  is  the  policy  of  the  Commission  with 
reference  to  the  uniformity  of  rates  in  Alabama  throughout 
the  territory  it  serves? 

“Mr.  Scott.  To  which  we  object.  It  is  absolutely  incom¬ 
petent,  irrelevant  and  immaterial. 

4  4  The  Court.  I  sustain  the  objection  to  that. 

“Mr.  Turner.  We  reserve  an  exception,  if  your  Honor 
please,  and  offer  to  prove  that  the  Alabama  Public  Service 
Commission  has  estabished  a  policy  of  making  the  rates  of 
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this  company  uniform  throughout  the  State  for  domestic, 
commercial  and  industrial  service.  We  reserve  an  excep¬ 
tion. 

“The  Court.  Very  well.” 

Alabama  Power  Company  has  agreed  to  sell  a  portion  of 

its  transmission  s\>tem  to  the  Tennessee  Valiev  Author- 

•  • 

ity  and  the  cities  of  Florence,  Sheffield,  Tuscumbia,  Russell¬ 
ville,  Decatur  and  llartselle  are  served  by  that  portion  of 

its  transmission  svstem.  The  onlv  citv  that  is  not  served 

•  •  « 

by  that  portion  of  the  company's  transmission  system  is  the 
town  of  Guntersville.  That  portion  of  Alabama  Power 
Company’s  transmission  system  is  located  in  northwestern 
Alabama.  Albania  Power  Company  had  negotiations  with 
the  cities  of  Florence,  Sheffield,  Tuscumbia,  Russellville, 
Decatur  and  llartselle  for  the  sale  to  those  cities  of  its  dis¬ 
tribution  systems  located  therein.  The  negotiations  with 
Sheffield  began  in  June  1933.  The  negotiations  with  Tus- 
cumbia  began  shortly  thereafter.  The  negotiations 
48  in  Florence  took  place  about  November  1933,  and  the 
negotiations  in  Decatur,  Russellville  and  Hartselle 
took  place  in  February  1934. 


“Q.  Did  the  company  make  an  offer  to  those  towns  to 
sell  the  properties  to  them? 

“Mr.  Scott.  To  which  we  object.  It  is  wholly  incom¬ 
petent,  irrelevant  and  immaterial  to  the  issues. 

“The  Court.  How  is  that  relevant?  If  it  is,  I  want  to 
know  it. 

“Mr.  Turner.  If  your  Honor  please,  at  the  time  these 
offers  were  made,  the  towns  had  application  pending  be¬ 
fore  the  PWA  to  secure  these  loans  in  three  of  the  towns, 
Florence,  Sheffield  and  Tuscumbia,  the  franchise  of  the  com¬ 
pany  had  expired.  They  were  there  under  an  indetermi¬ 
nate  franchise.  We  sought  to  minimize  our  damages  by  an 
agreement  to  sell  these  properties  to  these  towns.  We  made 
that  offer  to  them  and  we  want  to  show  by  this  witness  that 
they  rejected  our  offer  solely  because  they  admitted  that 
the  price  at  which  we  had  offered  the  property  was  reason¬ 
able,  but  in  view  of  the  30  percent  grant  by  the  Govern¬ 
ment,  theylcould  not  buy:  they  would  not  buy.” 


(Then  followed  a  lengthy  colloquy  between  counsel) 
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“Mr.  Frank.  *  *  *  *  I  would  like  to  have  the  testijnony 
go  in  subject  to  objection  and  argue  the  points  alt  the 
proper  time. 

“The  Court.  1  can  determine  the  legal  effect  later. 

Sometimes  in  equity  cases  considerable  time  is  necessarily 

devoted  to  exclude  some  evidence  at  the  start  and  then  I 

find,  after  the  case  is  pretty  nearly  completed,  that  there  is 

a  relevanev  that  I  could  not  see  at  the  time.  I  will  adhiit  it 
% 

now.  ’  ’ 

Whereupon  it  was  agreed  in  open  court  on  the  record  that 
the  correspondence  between  Alabama  Power  Company  and 
the  six  towns  with  reference  to  the  purchase  of  the  proper¬ 
ties  would  be  admitted  in  evidence  subject  to  the 
49  defendants’  right  of  objection  and  subject  to  their 
right  to  supplement  letters  if  any  are  omitted  in  the 
correspondence. 

Whereupon  the  witness  identified  a  folder  of  letters  as 
the  correspondence  between  Alabama  Power  Company  and 
the  Cities  of  Sheffield  and  Tuscumbia  with  reference  to  the 
negotiations  between  the  cities  and  the  company  for  the  sale 
of  the  company’s  distribution  systems  in  Tuscumbia  and 
Sheffield  to  the  cities.  This  folder  of  correspondence  was 
offered  as  Plaintiffs’  Exhibit  Xo.  1  and  was  received  in 
evidence.  Plaintiffs’  Exhibit  Xo.  1  contains  the  following 
letters : 


50 


Commission 
City  of  Sheffield 
Alabama 


June  9,  1|933. 


Alabama  Power  Company, 

Power  Building, 

Birmingham,  Alabama. 

Gentlemen: —  Re:  City  of  Sheffield 

I  have  been  requested,  by  resolution  adopted  by  the 
Commissioner  of  Sheffield  on  June  0th,  1933,  to  request  of 
vou  the  following  information: 

The  City  Commission  would  be  pleased  to  have  your 
price,  based  on  the  present  replacement  value,  of  the  elec¬ 
tric  light  and  power  system  now  owned  by  your  Company 
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in  the  corporate  limits  of  the  City  of  Sheffield,  exclusive 
of  the  following: 


Street  Car  barn  and  appurtenances. 
Transmission  line  to  Florence. 


Power  Building  in  Sheffield. 

Interest  in  pumping  station  in  Sheffield. 

If  additional  information  is  needed  as  to  the  exact  infor¬ 
mation  we  desire,  I  will  gladly  forward  the  same  to  you. 
Thanking  vou,  I  am 


Yours  truly, 

W.  H.  KICHESON 
President  City  Commission 
Sheffield,  Alabama. 


51  June  10,  1933. 

Mr.  \Y.  H.  Richeson, 

President  City  Commission, 

Sheffield,  Alabama. 


Dear  Mr.  Kicheson: 

I  have  your  letter  of  June  9  asking  for  a  price  on  our 
electric  distribution  system  in  the  City  of  Sheffield. 

We  should  like  to  discuss  this  matter  with  your  Commis¬ 
sion,  but  at- the  present  time  we  are  very  busy  preparing 
for  a  rate  hearing  before  the  Public  Service  Commission 
on  June  20.  If  satisfactory  to  you,  1  should  like  to  visit 
Sheffield  shortly  after  the  completion  of  the  hearing  and  go 
into  this  matter  with  you. 

Will  you  kindly  let  me  know  if  this  arrangement  is  satis- 
factorv. 

Yours  verv  trulv, 


J.  M.  BARRY 


Vice  Pres,  d:  Gen.  Mgr. 


JMB  :h 

b/c-Mr.  J.  T.  Jackson 
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52  Commission 

City  of  Sheffield  j 

Alabama  ! 

June,  l2,  1933. 

Mr.  J.  M.  Barry,  Vice-President  &  Gen.  Manager, 
Alabama  Power  Company, 

Birmingham,  Ala. 

I 

Dear  VI 1*.  Barry:  | 

We  have  vour  letter  of  the  10th  in  which  you  state  that 
you  would  like  to  visit  Sheffield  and  discuss  with  our  Com¬ 
mission  the  matter  referred  to  in  our  letter  of  the  9th,  but 
because  of  the  rate  hearing  on  the  20th  you  will  be  busy 
until  that  time. 

We  will  be  glad  to  see  you  as  soon  after  the  20th  as  vou 
muv  find  it  convenient.  Will  thank  you  to  advise  us  a 
couple  of  days  in  advance  of  your  coming  that  |  we  may 
arrange  a  meeting  to  suit  vour  convenience.  I 

Yours  very  truly, 

W.  H.  RICHESON 

President — C it y  Commission. 

53  Commission  | 

Citv  of  Sheffield 

Alabama 

August  31,  j  1933. 

Alabama  Power  Company, 

Bi  rmingham,  Alabama. 

I 

Gentlemen :  Re :  City  of  Sheffield- Alabama. 

The  City  of  Sheffield  has  ascertained  that  it  will  be  im- 
possible  to  borrow  money  from  the  Federal  Emergency  Ad¬ 
ministration  of  Public  Works  for  the  purpose  of  buying 
existing  electric  systems  and  that  they  will  lend  money 
only  for  the  purpose  of  erecting  new  systems. 

The  Citv  of  Sheffield  wishes  to  enter  into  negotiations 
with  your  company  for  the  exchange  of  its  proposed  4% 
twentv  vear  revenue  bonds  for  vour  system  now  in  use  in 
the  City.  These  bonds  will  be  of  the  same  nature  apd  se¬ 
cured  by  the  same  security  as  those  the  city  proposes  to 
pledge  to  the  Federal  Emergency  Administration  of  I  Pub¬ 
lic  Works  for  the  payment  of  money  borrowed  for  erection 
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of  a  new  system  in  Sheffield.  These  bonds  to  be  revenue 
bonds  and  secured  by  pledge  of  revenue  and  mortgage  on 
svstem. 

We  would  appreciate  hearing  from  you  in  regard  to  the 
above  matter.  Thanking  you,  we  are, 

Yours  truly, 

Board  of  Commissioners, 
Sheffield,  Alabama 
By  W.  H.  RICHESON 
President. 

54  Citv  of  Tuscumbia 

Tuscumbia,  Alabama 

Sept.,  5,  1933. 

Mr.  Thomas  Martin,  Pres., 

Alabama  Power  Co., 

Birmingham,  Alabama. 

Dear  Sir: 

The  City  of  Tuscumbia  has  made  application  to  the  Gov¬ 
ernment  for  a  loan  with  which  to  construct  an  Electrical 
Distributing  System.  The  City  proposes  to  pay  the  Gov¬ 
ernment  with  4%,  20  year  electrical  income  bonds  at  par. 

Please  advise  at  the  very  earliest  date  whether  you  will 

*  % 

accept  such  bonds  in  payment  for  your  local  electrical  dis¬ 
tributing  svstem.  The  bonds  would  be  secured  bv  mortgage 
on  the  distributing  system  and  would  not  be  a  general  ob¬ 
ligation  of  the  City. 

It  has  been  rumored  that  the  Citv  cannot  borrow  money 

%■  * 

with  which  to  purchase  your  local  system. 

If  you  are  willing  to  accept  such  bonds,  please  arrange 
for  immediate  negotiations  for  the  purchase  of  your  sys¬ 
tem. 

The  City  is  obliged  to  begin  construction  on  a  new  system 
within  a  month  from  the  date  of  the  grant  of  the  Govern¬ 
ment  loan.  Negotiations  for  the  purchase  of  your  system 
must  therefore  be  concluded  by  that  time. 

Your  prompt  advice  will  be  appreciated. 

Yours  very  truly, 

W.  L.  FARR 
Mayor. 
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55  Alabama  Power  Company 

Birmingham,  Alabama 

Thomas  W.  Martin  ! 

President 

September  6,  1933. 

Hon.  W.  L.  Farr,  Mayor, 

City  of  Tuscumbia, 

Tuscumbia,  Alabama. 

Dear  Mr.  Farr:  ! 

AYe  beg  to  acknowledge  your  letter  of  the  5th  o|f  Septem¬ 
ber  concerning  the  purchase  by  the  City  of  Tuscumbia  of 
our  distribution  system.  We  are  giving  consideration  to 
the  matter  in  accordance  with  your  suggestion,  and  will 
be  glad  to  discuss  it  with  you  in  the  very  near  future. 

I  am, 

Yours  very  truly, 

THOMAS  AY.  MARTlk, 
President. 

56  City  of  Tuscumbia 

Tuscumbia,  Alabama 

September  11,  1933. 

Alabama  Power  Company,  | 

Birmingham,  Ala.,  j 

Gentlemen : 

AAA}  have  had  no  definite  reply  to  our  letter  of  September 
5th  and  we  are  asking  if  your  are  interested  in  selling  us 
your  electrical  distributing  system  in  the  City  of  Tuscum¬ 
bia,  taking  in  payment  therefor,  20  year  4%  bonds  secured 
by  a  mortgage  on  the  property. 

Unless  we  have  advice  from  you  not  later  than  September 
14th  naming  a  price  that  is  satisfactory  to  us,  to  be  paid 
in  20  year  4%  bonds  secured  by  the  property,  said  bonds 
to  be  issued  under  an  indenture  that  will  permit  the  (borrow¬ 
ing  of  funds  from  the  Government  to  improve  and  extend 
the  svstem,  we  will  understand  that  vou  are  not  interested 
in  selling  the  system  to  us  and  will  proceed  accordingly. 

Yours  very  truly, 

W.  L.  FARR 
Mayor. 
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57  Alabama  Power  Company 

Birmingham,  Alabama 

Thomas  W.  Martin, 

President 

:  September  12,  1933. 

Mr.  W.  L.  Farr,  Mayor, 

City  of  Tuscumbia, 

Tuscumbia,  Alabama. 

Dear  Mr.  Farr: 

Kef  erring  to  your  letters  of  the  5tli  and  11th  of  Septem¬ 
ber  : 

We  beg  to  advise  that  we  will  sell  to  the  City  of  Tus- 
cumbia  our  electrical  distribution  system,  taking  in  pay¬ 
ment  therefor  revenue  bonds  secured  bv  a  mortgage  on 
the  property^  A  representative  of  our  company  is  pre¬ 
pared  to  meet  you  at  your  convenience  to  agree  upon  the 
items  and  price  of  the  property  you  wish  to  purchase,  and 
the  terms  and  conditions  of  the  mortgage  and  bonds. 

We  await  vour  further  suggestions. 

Yours  verv  truly, 

THOMAS  W.  MARTIN, 
President. 


5S  Alabama  Power  Company 

B i  rm i ngh am,  A 1  abama 

Thomas  W.  Martin 
President 

I  September  12,  1933. 

Mr.  W.  II.  Richeson,  President, 

Hoard  of  Commissioners, 

Sheffield,  Alabama. 


Deal*  Mr.  Richeson: 

Referring  to  your  letter  of  the  31st  of  August: 

We  beg  to  advise  that  we  will  sell  to  the  City  of  Sheffield 
our  electrical  distribution  system,  taking  in  payment  there¬ 
for  revenue  bonds  secured  by  a  mortgage  on  the  property. 
A  representative  of  our  company  is  prepared  to  meet  you 
at  your  convenience  to  agree  upon  the  items  and  price  of 
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the  property  you  wish  to  purchase,  and  the  terms  and  con¬ 
ditions  of  the  mortgage  and  bonds. 

We  await  vour  further  suggestions. 

Yours  verv  truly, 

THOMAS  W.  MART IX, 
President. 

TWM-c 

Blind  copies  to: 

Mr.  Yates 

Mr.  Barry 

-Mr.  Turner 

Mr.  Stanley. 

* 


59  September  28,  1933 

Messrs.  Lvde  &  Adler, 

* 

Wood wa rd  Buil ding, 

Birmingham,  Alabama.  Attention  Mr.  Julian  E.  Adler 
Gentlemen : 

We  are  handing  von  herewith  an  inventory  of  our  (‘lee- 
trical  distribution  systems  serving  the  cities  of  Sheffield 
and  Tuseumbia  and  environs. 

At  our  meeting  in  Sheffield  with  yourselves  a  id  City 
Officials  of  Sheffield  and  Tuseumbia,  on  Monday  the  1  St h 
instant,  you  advised  it  was  your  desire  to  purchase  only  a 
part  of  our  system.  The  inventory  we  are  submitting  here¬ 
with  was  made  under  direction  of  J.  K.  Sirrine  Company 
of  Greenville,  S.  C.,  and  gives  in  detail  all  items  of  distri¬ 
bution  system  property.  Those  items  noted  with  an  aster¬ 
isk  are  the  items  which  we  understand  from  our  meeting  at 
Sheffield,  were  not  to  be  included  in  the  purchase  by  the 
cities  The  other  items  on  the  inventory  are  the  ones  which 


we  understood  at  this  meeting  you  desired  to  include  in 
the  purchase. 

It  was  the  writer’s  understanding  at  the  Sheffield  meet¬ 
ing  that  you  gentlemen  would  price  this  inventory  on  behalf 
of  the  two  cities;  we  would  likewise  price  copy  of  the  in¬ 
ventory,  and  when  the  pricing  was  completed  our  engineers 
would  meet  with  you  as  engineers  for  the  cities  and  discuss 


the  pricing,  endeavoring  to  agree  upon  the  prict  of  as 
many  items  of  property  to  be  conveyed  to  the  cities  as  it 
were  possible  for  us  to  agree  upon.  Such  items  as  could 
not  be  agreed  upon  would  remain  for  discussion  with  the 
respective  City  Officials. 
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In  your  letter  of  September  23rd  to  our  Mr.  E.  \Y.  Robin¬ 
son  you  have  indicated  a  desire  on  the  part  of  the  cities 
to  also  include  in  the  inventory  the  office  buildings,  ware- 
houses,  etc.  AA~e  are  bringing  our  inventories  up  to  date 
on  these  latter  items  and  will  present  them  to  you  not 
later  than  Monday,  October  2,  1933. 

60  Please  advise  us  the  date  and  hour  suitable  to  vou 
gentlemen  to  have  a  meeting  in  Birmingham  to  dis¬ 
cuss  each  others  pricing  of  the  inventories  and  we  shall  be 
verv  glad  to  conform  ourselves  thereto. 

Very  truly  yours, 

ALABAMA  POWER  COMPANY, 
Bv  W.  M.  STANLEY 
Vice  President 

CO-  Mr.  AAA  L.  Farr,  Mayor 
T  u  scu  mb  i  a ,  Ala  bam  a . 

Mr.  W.  H.  Richeson,  Pres.  Brd.  of  Comm., 

Sheffield,  Alabama. 

BO-  Mr.  Lee  Andrews 
Mr.  T.  AY.  Martin 
Air.  J.  AI.  Barry 
Air.  E.  AY.  Robinson 

61  Lide  &  Adler 

Consulting  and  Constructing  Engineers 
AYoodward  Building 
B  i  r  m  i  ngl  i  a  in,  Alabama 
Electrical,  Aleehanical  and  Civil  Engineers 
Industrial  Architects 

Alartin  J.  Lide 
Julian  E.  Adler 

September  28th,  1933. 

Air.  AAA  AI.  Stanley,  Auce  President, 

Alabama  Power  Company, 

Citv. 

m/ 

Dear  Sir : — 

This  will  acknowledge  your  letter  of  this  date  together 
with  copies  of  inventories  of  your  Sheffield  and  Tuscumbia 
properties  which  were  delivered  by  messenger  at  noon. 

AA'e  had  expected  that  you  would  have  named  a  price  for 
your  properties;  this  was  our  understanding  following  the 
Sheffield  meeting  of  the  ISth.  Regardless,  however,  of  any 
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misunderstanding  following  that  meeting  it  would  appear 
that  this  point  was  cleared  up  by  our  letter  of  the  22nd 
which  was  written  following  receipt  of  your  Mr.  Robinson’s 
letter  of  the  20th  to  confirm  our  phone  conversation  follow¬ 
ing  receipt  of  that  letter.  We  quote  from  our  letter  as  fol¬ 
lows  : — 

‘‘At  the  time  of  the  conference  with  Mr.  Stanley  and 
others  in  Sheffield  we  understood  that  your  inventory  had 
been  prepared.  We  stated  at  that  time  that  we  were  pre¬ 
pared  to  consider  a  price  from  you,  that  we  had  our  ideas 
of  the  value  to  the  Cities  of  the  usable  portion  of  your  sys¬ 
tem,  and  that  we  were  prepared  to  recommend  the  pur¬ 
chase  thereof  if  the  price  named  by  you  was  satisfactory.” 
‘‘We  understand  that  you  will  pass  this  information  on  to 
Mr.  Stanley.” 

We  will  be  in  your  office  at  9  A.  M.  next  Monday, 

62  October  2nd  as  agreed;  we  understand  that  you  will 
be  prepared  at  that  time  to  name  a  price  on  your 

properties,  and  also  your  attorneys  will  be  present  and  be 
prepared  to  agree  upon  the  general  terms  of  the  proposed 
bonds. 

Yours  very  truly, 

LIDE  &  ADLER, 

By  JULIAN  E.  ADLE? 

Copies  to 
MR.  RICHESON 
MR.  FARR 

63  October  5,  1933. 

City  Commission, 

Sheffield,  Alabama. 

Gentlemen: 

I  enclose  copy  of  proposal  for  sale  of  our  distribution 
system  in  Sheffield,  the  original  of  which  was  delivered  to 
Messrs.  Lide  &  Adler  this  morning  in  accordance  with  our 
agreement  of  October  2. 

Yours  very  truly, 

JMB  :h  J.  M.  BARRY 

Enel.  Vice  President. 

b/c-  Mr.  E.  A.  Yates 
Mr.  T.  W.  Martin 
Mr.  P.  W.  Turner 
Mr.  J.  L.  Andrews 
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64  October  5,  1933. 

Mayor  and  Board  of  Aldermen, 

Tuscumbia,  Alabama. 

Gentlemen  : 


1  enclose  copy  of  proposal  for  sale  of  our  distribution 
system  in  Tuscumbia,  the  original  of  which  was  delivered 
to  Messrs.  Tide  and  Adler  this  morning  in  accordance  with 
our  agreement  of  October  2. 


Yours  very  trulv, 

J.  M.  BARRY 

Vice  President. 

JMB:h 

Enel. 

1)  c- 'Mr.  E.  A.  Yates 
Mr.  T.  IV.  Martin 
Mr.  P.  AY.  Turner 
Mr.  J.  L.  Andrews 


65  Alabama  Power  Company 

Bi  r mi n gham,  A 1  a ba  ma . 

October  5,  1933. 

Mayor  and  Board  of  Aldermen, 

Tuscumbia,  Alabama. 

Attention  Messrs.  Lide  &'  Adler.  Engineers. 

Gentlemen : 


In  accordance  with  your  request,  we  are  submitt  ins:  the 
following  proposal  for  the  sale  of  our  distribution  system 
in  Tuscumbia.  Our  willingness  to  sell  the  local  distribu¬ 
tion  system  grows  out  of  the  fact  that  our  franchise  has 
expired. 


Pro pertics  i nclud ed : 

Tuscumbia  primary,  secondary,  and  street  lighting  dis¬ 
tribution  system  complete:  building  and  equipment  of  Tus¬ 
cumbia  city  substation:  but  no  land  or  right  of  way:  all  as 
agreed  upon  in  detail  between  your  Mr.  Lide  and  our  Mr. 
Robinson,  and  noted  on  our  respective  copies  of  the  ap¬ 
praisal  of  our  properties  in  Tuscumbia,  dated  September 
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30,  1933,  made  under  the  direction  of  J.  E.  Sirrin.e  &  Com¬ 
pany. 

Price:  $104,000.00 

In  payment  for  the  properties  we  will  accept  at  par  your 
revenue  bonds  bearing  interest  at  four  per  cent,  maturing 
in  series  in  such  amounts  and  at  such  times  as  mav  be  mu- 
tuallv  agreeable  and  secured  bv  a  first  mortgage  on  the 
properties  sold  you.  The  mortgage  will  contain  proper 
provision  with  respect  to  revenue  bonds,  adequate  provis¬ 
ions  for  depreciation  and  maintenance,  a  provision  for  a 
thirty-year  franchise  in  case  of  foreclosure,  and  such  other 
provisions  common  to  utility  mortgages  for  the  protection 
of  the  mortgagee.  Details,  covenants,  conditions,  etc.,  of 
the  mortgage,  together  with  the  legality  of  the  bonds,  are 
to  be  subject  to  the  approval  of  our  counsel.  Tl^e  trustee 
in  such  mortgage  shall  be  a  corporation  authorized  to 
(36  act  and  mutually  acceptable  to  the  parties. 

One  of  the  problems  with  which  we  are  faced  is  the 
release  of  the  properties  from  the  lien  of  our  respective 
mortgages,  to  which  consideration  must  be  given  in  work¬ 
ing  out  the  details  of  the  proposed  mortgage. 

AVe  consider  the  price  offered  fair  and  reasonable  for  the 
adequate  and  well-maintained  properties  which  we  pro¬ 
pose  to  sell.  The  distribution  system  has  been  almost  com¬ 
pletely  rebuilt  since  we  purchased  the  properties  in  1923, 
as  is  clearlv  brought  out  bv  the  fact  that  our  actual  cost  of 
net  additions  and  betterments  to  the  properties  which  we 
propose  to  sell  since  their  purchase  in  1925  exceeds  $88,000. 

You  will  observe  that  the  betterments  made  during  our 
ownership  of  the  property  are  almost  equal  to  the  price  at 
which  we  have  offered  the  property.  In  other  words,  we 
are  disposing  of  a  going  property  the  greater  part  of  which 
is  practically  new. 

AYe  are  convinced  that  under  present  conditions  of  ris¬ 
ing  prices  of  commodities  and  labor  a  system  as  good  as 
ours,  exclusive  of  those  parts  of  our  system  which  you  do 
not  wish  to  purchase,  could  not  be  constructed  for  ess  than 
$116,000;  particularly  in  view  of  the  maximum  hours  and 
minimum  wage  scale  now  prescribed  for  both  skilled  and 
unskilled  labor  and  the  uncertainty  of  the  cost  of  money. 

AA"e  have  not  included  in  our  price  any  elemeni;  of  sev- 
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erance  damages  and  going  concern  value,  which  would  be 
proper  matters  for  consideration  under  the  law  in  dis¬ 
posing  of  a  going  property.  There  is,  of  course,  a  real 
value  to  the  City  in  taking  over  a  going  property,  fully  de¬ 
veloped,  with  complete  meter  records,  maps,  load  studies, 
etc. 

As  the  Board  is  aware,  we  have  freely  made  available  to 
your  engineers  our  distribution  maps  and  other  records, 
in  order  to  furnish  every  possible  assistance  to  you  and 
them  in  reaching  a  conclusion  in  this  matter.  In  order  to 
get  a  disinterested  viewpoint,  we  engaged  the  ser- 
(57  vices  of  J.  E.  Sirrine  &  Company  to  make  an  ap¬ 
praisal  of  the  property  which  you  are  considering 
purchasing.  A  copy  of  this  appraisal  has  been  furnished 
your  engineer rs.  The  reputation  of  Sirrine  &  Company 
throughout  the  South  for  accuracy  and  fairness  is  suffi¬ 
ciently  well-known  to  require  no  comment  from  us. 

In  conclusion,  we  express  our  appreciation  of  the  dis¬ 
cussions  with  you  and  indulge  the  hope  that  the  City  will 
purchase  our  system  at  a  definite  and  stated  sum,  rather 
than  proceed  with  the  construction  of  a  new  system,  the 
cost  of  which  is  indefinite  and  unknown. 

Yours  very  truly, 

i  ALABAMA  POWER  COMPANY 

Bv  J.  M.  BARRY 
•/ 

Vice  President 

68  Alabama  Power  Company 

Birmingham,  Alabama 

October  5,  1933. 

City  Commission, 

Sheffield,  Alabama. 

Attention  Messrs.  Lide  £  Adler ,  Engineers 

Gentlemen : 

In  accordance  with  your  request,  we  are  submitting  the 
following  proposal  for  the  sale  of  our  distribution  system 
in  Sheffield.  Our  willingness  to  sell  the  local  distribution 
system  grows  out  of  the  fact  that  our  franchise  has  expired. 
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Properties  included: 

Sheffield  primary,  secondary,  and  street  lighting  system 
complete;  II  KV  substations  at  Kin"  Manufacturing  Com¬ 
pany  and  Southern  Cotton  Oil  Company;  major  pprtion  of 
equipment  at  Sheffield  city  substation;  part  of  11  KV  tap 
to  King  Manufacturing  Company;  part  of  11  |KV  line 
on  Sixth  Street,  Sheffield;  6.6  KV  distribution  liije  in  Ny- 
hoff  subdivisions;  but  no  land  or  right  of  way;  all  as  agreed 
upon  in  detail  between  your  Mr.  Lide  and  our  M  \  "Robin¬ 
son,  and  noted  on  our  respective  copies  of  the  appraisal  of 
our  properties  in  Sheffield,  dated  September  30,  1933,  made 
under  the  direction  of  J.  E.  Sirrine  &  Company. 

Price:  $164,000.00 

In  payment  for  the  properties  we  will  accept  at  par  your 
revenue  bonds  bearing  interest  at  four  per  cent,  ijnaturing 
in  series  in  such  amounts  and  at  such  times  as  may  be  mu¬ 
tually  agreeable  and  secured  by  a  first  mortgage  on  the 
properties  sold  you.  The  mortgage  will  contain  proper 
provision  with  respect  to  revenue  bonds,  adequate  pro¬ 
visions  for  depreciation  and  maintenance,  a  provision  for  a 
thirtv-vear  franchise  in  case  of  foreclosure,  and  such  other 
provisions  common  to  utility  mortgages  for  the  protection 
of  the  mortgagee.  Details,  covenants,  conditions,  etc.,  of 
the  mortgage,  together  with  the  legality  of  tl^e  bonds, 
69  are  to  be  subject  to  the  approval  of  our  counsel.  The 
trustee  in  such  mortgage  shall  be  a  corporation  au¬ 
thorized  to  act  and  mutually  acceptable  to  the  parties. 

One  of  the  problems  with  which  we  are  faced  is  the  re¬ 
lease  of  the  properties  from  the  lien  of  our  respective  mort¬ 
gages  to  which  consideration  must  be  given  in  wording  out 
the  details  of  the  proposed  mortgage. 

We  consider  the  price  offered  fair  and  reasonably  for  the 
adequate  and  well-maintained  properties  which  yTe  pro¬ 
pose  to  sell.  The  distribution  system  has  been  almost  com¬ 
pletely  rebuilt  since  we  purchased  the  properties  in  1925, 
as  is  clearlv  brought  out  bv  the  fact  that  our  actual  cost  of 
net  additions  and  betterments  to  the  properties  which  we 
propose  to  sell  since  their  purchase  in  1925,  exceeds 
$150,000. 

You  will  observe  that  the  betterments  made  during  our 
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ownership  of  the  property  are  almost  equal  to  the  price 
at  which  we  have  offered  the  property.  In  other  words,  we 
are  disposing  of  a  going  property  that  is  practically  new. 

We  are  convinced  that  under  present  conditions  of  ris¬ 
ing  prices  of  commodities  and  labor  a  system  as  good  as 
ours,  exclusive  of  those  parts  of  our  system  which  you 
do  not  wish  to  purchase,  could  not  be  constructed  for  less 
than  $200,000,  particularly  in  view  of  the  maximum  hours 
and  minimum  wage  scale  now  prescribed  for  both  skilled 

and  unskilled  labor  and  the  uncertainty  of  the  cost  of  monev. 

%  * 

We  have  not  included  in  our  price  any  element  of  sever¬ 
ance  damages  and  going  concern  value,  which  would  be 
proper  matters  for  consideration  under  the  law  in  dispos¬ 
ing  of  a  going  property.  There  is,  of  course,  a  real  value 
to  the  City  in  taking  over  a  going  property,  fully  developed, 
with  complete  meter  records,  maps,  load  studies,  etc. 

As  the  Board  is  aware,  we  have  freely  made  avail- 
70  able  to  your  engineers  our  distribution  maps  and 
other  records,  in  order  to  furnish  every  possible  as¬ 
sistance  to  you  and  them  in  reaching  a  conclusion  in  this 
matter.  In  order  to  get  a  disinterested  viewpoint,  we  en¬ 
gaged  the  services  of  J.  E.  Sirrine  &  Company  to  make  an 
appraisal  of  the  property  which  you  are  considering  pur¬ 
chasing.  A  copy  of  this  appraisal  has  been  furnished  your 
engineers.  The  reputation  of  Sirrine  &  Company  through¬ 
out  the  South  for  accuracy  and  fairness  is  sufficiently  well- 
known  to  require  no  comment  from  us. 

In  conclusion,  we  express  our  appreciation  of  tin*  discus¬ 
sions  with  you  and  indulge  the  hope  that  the  City  will  pur¬ 
chase  our  svstem  at  a  definite  and  stated  sum  rather  than 
* 

proceed  with  the  construction  of  a  new  system,  the  cost  of 
which  is  indefinite  and  unknown. 


Yours  very  trulv, 

ALABAMA  POWER  COMPANY 

Bv  J.  M.  BARRY 
* 

Vice  President 
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Lide  &  Adler 

Consulting  and  Constructing  Engineers 
Woodward  Building 
Birmingham,  Alabama 

October  5th 


1933. 


Alabama  Power  Company, 

Citv. 

»  i 

Gentlemen : 

The  undersigned,  acting  under  authority  vested  by  the 
( 'ity  Commission  of  Sheffield,  and  by  the  Mayor  and  Council 
of  Tuscumbia,  hereby  acknowledge  for  said  citiesf  the  re¬ 
ceipt  of  your  tenders  to  sell  your  distribution  systems  in 
the  respective  cities,  said  tenders  being  signed  bv  vour 

*  '  Cj  O  j  %  « 

Vico  President,  Mr.  J.  M.  Barry,  and  dated  October  5,  1933. 

In  behalf  of  said  Cities,  and  subject  to  formal  ratifica¬ 
tion  by  their  governing  bodies,  we  hereby  respectfully  de¬ 
cline  the  acceptance  of  your  proposals  and  beg  to  submit 
for  your  consideration  the  following  counter  proposals: 

1.  The  Cities  are  not  in  accord  with  the  estimates  of  con¬ 
struction  costs  or  the  estimates  of  depreciation  submitted 
in  the  appraisals  of  Messrs.  J.  E.  Sirrine  &  Company .  They 
are,  however,  willing  to  accept  these  appraisals  as  tentative 
bases  of  negotiation  in  an  effort  to  be  fair  and  reasonable. 

2.  The  Cities  feel  that  since  you  have  no  franchise  thev 
will  be  entitled  to  a  thirty  percent  grant  from  the  Govern¬ 
ment  on  a  loan  with  which  to  construct  a  new  svstem.  Thev 
also  feel  that  the  depreciated  existing  systems  cannot  be 
worth  more  than  the  cost  of  new  systems,  which  with  the 
Government  grant,  cannot  exceed  seventy  percent  f>f  their 
construction  costs.  They  are,  therefore,  unwilling  to  pay 
for  the  usable  portion  of  your  distribution  systems  as  set 
forth  in  your  tenders,  and  as  concurred  in  by  the 
signed,  more  than  seventy  (70%)  percent  of  their 
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ciated  value  as  appraised  by  Messrs.  J.  E.  Si 
Co.  They  will,  however,  pay  that  much. 

3.  The  Cities  are  unwilling  to  pledge  under  a  mort¬ 
gage  lien  a  thirty  year  franchise.  In  event  of  foreclosure 
on  account  of  default  your  position  would  revert  to  i(s  pres¬ 
ent  status  by  your  taking  possession  of  the  property  and 
operating  it  without  a  franchise  as  at  present. 


under- 
depre- 
rrine  & 
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4.  The  Cities  would  not  be  willing  to  give  you  a  closed 
mortgage  on  the  properties  since  this  would  probably  pre¬ 
clude  the  possibility  of  securing  Federal  Public  Works 
funds  for  necessary  extensions  of  the  distributing  systems. 
The  Cities,  however,  would,  subject  to  concurrence  by  the 
Public  Works  Administration,  pay  you  with  part  of  an  au¬ 
thorized  issue  of  4% -20  year  serial  bonds,  said  issue  being 
sufficient  in  amount  to  pay  at  par  for  the  distribution  sys¬ 
tems  purchased  from  you,  and  also  to  pay  the  cost  of  the 
immediately  proposed  additions  and  betterments  necessary 
to  adequately  supplement  the  systems  and  to  connect  them 
with  a  source  of  power.  The  terms  of  the  mortgage  inden¬ 
ture  must  also  provide  means  to  finance  future  additions 
and  betterments  by  the  issuance  of  bonds  under  the  same 
conditions  as  are  stipulated  in  the  indenture  of  the  Ala¬ 
bama  Power  Company’s  1967  Series  of  41/*>%  bonds. 

5.  The  Cities  shall  be  giv^n  the  right,  following  the  con¬ 
summation  and  ratification  of  formal  contracts  by  the  par¬ 
ties  hereto,  embodying  the  provisions  of  this  tender,  and 
such  other  provisions  as  may  be  mutualv  agreed  upon,  to 
take  possession  of  the  distributing  systems  and  facilities  as 
at  present  constituted  and  in  active  use.  As  a  considera¬ 
tion  for  the  use  of  the  unpurchased  parts  thereof,  the  Cities 
will  pay  a  monthly  rental  of  2/3 rds  of  one  percent  of  their 
appraised  value  for  such  period  as  may  be  required  to  com¬ 
plete  the  necessary  extensions  and  additions  to  the  munic¬ 
ipal  systems — said  period  to  be  not  longer  than  one  year 

from  the  final  ratification  of  formal  contracts  by  the 
73  parties  hereto ;  such  ratifications  shall  not  be  unnec¬ 
essarily  or  unreasonably  delayed  by  any  of  the  par¬ 
ties  hereto. 

6.  The  Cities  request  that  a  final  answer  be  given  by  you, 
accepting  or  rejecting  in  toto  the  provisions  of  this  tender, 
to  the  undersigned  not  later  than  12  o’clock  noon,  Monday 
October  9th,  1933. 

In  behalf  of  the  Cities  and  ourselves,  we  wish  to  express 
appreciation  of  the  uniform  courtesy  and  cooperation  ex¬ 
tended  by  the  officers  and  members  of  your  organization 
throughout  these  negotiations,  and  of  the  evident  spirit  of 
fair  play  and  good  will  manifested  by  them.  We  further 
express  the  hope  that  these  proposals  may  be  acceptable  to 
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your  company,  and  that  contracts  fair  to  all  parties  may 
be  speedily  entered  into. 

Yours  very  truly, 

LIDE  &  ADLER 
By  MARTIN  J.  LIDE 

Copy  to  Mr.  W.  H.  Richeson, 

President,  City  Commission, 

Sheffield,  Ala., 

Copy  to  Mr.  W.  L.  Farr,  Mayor, 

Tuscumbia,  Ala., 

74  October  9,  1933. 

Messrs.  Lide  and  Adler,  Engineers, 

Woodward  Building 
Birmingham,  Alabama. 

Gentlemen : 

We  have  your  letter  of  October  5  relative  to  purchase  of 
this  company’s  electric  distribution  systems  in  Tuscumbia 
and  Sheffield,  and  note  that  you  require  our  acceptance  or 
rejection  of  your  terms  and  conditions  without  change  by 
noon  of  October  9. 

During  the  past  thirty  days  an  appraisal  of  thesk  prop¬ 
erties  was  made  by  J.  E.  Sirrine  &  Company,  one  of  the 
outstanding  engineering  firms  in  the  South  and  tljie  pro¬ 
posals  submitted  by  us  were  much  lower  than  their  apprais¬ 
als  less  depreciation. 

We  gave  serious  thought  and  due  consideration  to  the  cir¬ 
cumstances  surrounding  our  position  and  to  the  factis  men¬ 
tioned  in  your  letter  and  feel  that  we  have  made  pie  re¬ 
spective  cities  fair  and  reasonable  offers  and  are  quite  sure 
that  in  the  end  they  will  save  money  in  accepting  them. 

We  have  adequate  systems  in  these  cities  which  we  feel 
have  been  reasonably  priced  to  you,  the  purchase  oi  which 
would  not  result  in  a  destruction  of  property  and  which 
would  be  of  an  immediate  and  continuing  advantage  to  the 
cities.  Feeling  so,  we  cannot  use  a  hypothetical  n^t  pay¬ 
ment  of  70%  as  a  basis  for  selling  these  properties  payable 
in  4%  bonds  at  par.  The  outstanding  bonds  of  both  cities 
are  now  selling  at  a  heavy  discount;  some  of  Tuscumbia ’s 
issues  being  in  default  of  principal  and  interest. 
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You  state  the  cities  are  unwilling  to  pledge  under  a  mort¬ 
gage  lien  a  thirty-year  franchise,  and  in  event  of  foreclo¬ 
sure  on  account  of  default  our  position  would  revert  to  its 
present  status  of  operating  without  a  franchise.  The  fail¬ 
ure  of  the  mortgage  to  carry  a  franchise  in  case  of  fore¬ 
closure  will  force  the  purchaser  at  the  foreclosure  sale  to 
scrap  the  properties  unless  a  franchise  could  then  be 
75  obtained,  which  in  effect  would  destroy  the  security. 

It  is  only  reasonable  to  expect  that  if  money  is  ob¬ 
tained  from  other  sources  by  a  loan  secured  by  a  mortgage 
on  the  system  a  franchise  will  be  required  for  the  protection 
of  the  lender. 

If  the  cities  desire  to  retain  a  position  so  as  to  be  able  to 
re-acquire  the  properties  in  case  of  a  foreclosure,  we  are 
willing  to  incorporate  a  condition  in  the  franchise  whereby 
the  cities  will  have  an  option  at  five-year  intervals  of  pur¬ 
chasing  the  respective  systems  at  an  appraised  value.  Of 
course,  if  there  is  no  default  and  foreclosure  of  the  purchase 
money  mortgage,  the  franchises  would  never  become  op¬ 
erative.  Inasmuch  as  we  are  willing  to  accept  the  4%  bonds 
of  these  cities  at  par  we  cannot  but  feel  that  our  position  is 
fair  and  reasonable. 

As  to  the  form  and  conditions  of  the  mortgage  securing 
the  purchase  money  you  must  appreciate  that  it  is  impos¬ 
sible  to  reach  any  definite  arrangement  until  the  plan  and 
desires  of  the  cities  are  more  definitely  known.  In  making 
our  proposal,  however,  we  purposely  made  these  provisions 
as  general  as  possible.  We  are  entirely  willing  to  cooperate 
with  the  cities  in  making  the  mortgage  as  flexible  as  rea¬ 
sonably  possible  as  to  the  amount  of  each  series  of  bonds 
and  times  of  payment  thereof  and  as  to  the  refunding  pro¬ 
visions.  We  are  willing  to  defer  the  first  payment  on  prin¬ 
cipal  for  two  years  after  delivery  of  the  property  to  the 
cities.  We  are  also  willing  to  incorporate  in  the  mortgage 
provisions  which  would  permit  a  foreclosure  only  after  six 
months’  default  of  an  interest  payment  or  of  a  principal 
payment,  or  upon  failure  for  six  months  after  written  no¬ 
tice  to  comply  with  other  provisions  of  the  mortgage.  Our 
counsel  so  expressed  such  willingness  to  your  counsel  at  a 
conference  held  in  the  city  of  Sheffield  on  September  18. 
We,  of  course,  cannot  agree  to  accept  a  mortgage  on  the 
property  which  we  are  selling  securing  additional  bonds 
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without  knowing  the  amount  of  the  bonds  desired  or 

76  without  some  idea  as  to  the  nature  of  the  bonds  and 
the  security  desired  by  the  Public  Works  Adminis¬ 
tration. 

It  is  also  a  very  unusual  condition  to  require  that  we 
shall  deliver  possession  of  our  properties  upon  the  signing 
of  the  contract  and  before  the  details  of  the  sale  have  been 
completed.  This  is  such  a  radical  departure  from  accepted 
business  methods,  we  do  not  see  how  we  could  justify  an  ac¬ 
ceptance  of  such  a  proposal.  Again  we  call  attention  to  the 
fact  that  one  of  the  legal  problems  with  which  we  are  faced 
is  the  securing  of  a  release  from  the  lien  on  our  mortgages 
on  the  property  under  discussion.  This  alone  would  pre¬ 
vent  the  acceptance  of  such  a  proposal. 

In  view  of  the  fact  that  we  are  advised  that  your  proposal 
must  be  accepted  or  rejected  in  toto,  we  regret  that  we  have 
no  alternative  except  to  reject  the  same. 

We  entered  into  the  negotiations  for  the  sale  of  these 
properties  in  good  faith  upon  the  invitation  of  th^  govern¬ 
ing  bodies  of  these  cities,  believing  that  all  parties  con¬ 
cerned  were  interested  sincerely  in  working  out  a  mutually 
satisfactory  purchase  of  these  properties  along  sound  busi¬ 
ness  lines.  We  believe  now  that  this  may  be  done  if  regard 
for  the  equities  involved  are  considered. 

We  hope  that  the  conclusions  as  expressed  in  your  letter 
are  not  as  summary  as  indicated  and  that  the  cities  will  give 
consideration  to  the  views  expressed  in  this  letter. 

Yours  very  truly, 

ALABAMA  POWER  COMPANY, 
By  J.  M.  BARRY, 

JMB  :LTD  Vice  President 

77  Lide  &  Adler 
Consulting  and  Constructing  Engineers 

Birmingham,  Alabama 

October  12th,  1933. 

Mr.  J.  M.  Barry,  Vice  President, 

Alabama  Power  Company, 

City. 

Dear  Mr.  Barry: — 

We  are  pleased  to  acknowledge  in  behalf  of  our  clients, 
the  Cities  of  Sheffield  and  Tuscumbia,  receipt  of  yojir  letter 
of  the  9th  inst.,  replying  to  our  letter  of  the  5th  inst. 
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1.  The  Cities  are  strongly  disposed  toward  acquiring 
your  distribution  systems  by  purchase,  and  are  sympathetic 
with  much  that  is  in  your  letter,  but  in  view  of  certain  state¬ 
ments  in  yopr  letter  there  does  not  appear  to  be  any  feas¬ 
ible  plan  by  which  this  may  be  accomplished. 

2.  The  Cities  feel  that  while  the  prices  you  have  named 
for  the  purchase  of  the  systems  are  under  ordinary  circum¬ 
stances  not  unreasonable,  it  nevertheless  would  be  impos¬ 
sible  to  justify  before  their  constituents  the  paying  of  more 
than  seventy  (70%)  percent  of  the  present  value  of  the  sys¬ 
tems  in  view  of  the  Government  grants  of  thirty  (30%)  per¬ 
cent.  After  all,  a  thing  is  only  worth  the  price  at  which  it 
may  be  secured. 

3.  The  Citjes  are  adamant  against  pledging  any  franchise 
whatever  in  case  of  foreclosure.  They  feel  that  (a)  it  is  not 
incumbent  upon  them  to  make  this  concession  since  it  is  not 
a  condition  of  a  Government  loan  for  a  new  svstem,  and 
(b)  that  if  they  did  make  the  concession  the  P.  W.  A.  would 
be  almost  certain  to  refuse  to  provide  the  additional  funds 
required  to  extend  and  connect  the  systems  to  Government 
power. 

Moreover  it  is  verv  doubtful  if  the  electorate  would  rat- 
ifv  the  grant  of  a  franchise. 

4.  The  cities  do  not  concur  in  vour  statement  that 
78  “the  failure  of  the  mortgage  to  carry  a  franchise  in 
case  of  foreclosure  will  force  the  purchaser  at  the 
foreclosure  sale  to  scrap  the  properties  unless  a  franchise 
could  then  be  obtained,  which  in  effect  would  destroy  the 
security.”  With  no  franchise  granted  to  anyone  your  com¬ 
pany  could  be  the  only  possible  purchaser  at  a  foreclosure 
sale,  and  you  could  then  operate  just  as  you  are  now  oper¬ 
ating.  Your  position  then  would  certainly  be  no  worse  than 
at  present  provided  the  property  had  been  properly  main¬ 
tained,  and  the  Cities  would  not  object  to  setting  aside  a 
reasonable  reserve  for  this  purpose. 

5.  While  we  have  not  discussed  the  point  with  our  clients, 
and  cannot,  therefore,  predict  their  reaction  to  it,  we  never¬ 
theless  feel  that  it  would  be  fair  and  reasonable  for  the 
Cities  to  agree,  in  event  of  foreclosure,  not  to  grant  a  fran¬ 
chise  to  others  than  the  mortgagee.  We  would  be  disposed 
to  recommend  such  a  provision  in  case  agreement  on  all 
other  points  in  disagreement  would  be  promptly  arrived  at. 
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6.  The  points  raised  in  the  7th  paragraph  of  your  letter 
are  fair  and  conciliatory,  and  tend  to  facilitate  agreement. 

7.  There  was  not  misunderstanding  with  referedce  to  the 
8th  paragraph  of  your  letter.  It  was  intended  that  you 
should  deliver  your  properties  after  the  signing  of  the  nec¬ 
essary  contracts  and  the  completion  of  the  details  a  ttendant 
thereon.  This  is  the  customary  procedure  in  the  transfer 
of  real  estate  and  it  would,  therefore,  seem  reasonable  and 
customary  in  this  instance.  We  did,  however,  attach  the 
unusual  provision  of  requiring  a  lease  at  a  reasonable  figure 
on  the  property  in  use  but  not  purchased.  In  as  much  as 
this  property  consists  largely  of  rights  of  way  whibh  would 
probably  bring  no  rental  whatever  after  the  distribution 
system  was  sold,  this  proposal  was  believed  to  be  fair  and 
conciliatory. 

8.  The  Cities  have  no  desire  to  be  summary  and 
79  abrupt  in  the  termination  of  these  negotiations.  They 
appreciate  the  friendly  cooperation  and  good  faith 
which  your  company  has  displayed.  They  have,  therefore, 
every  desire  to  save  your  company  from  unnecessary  loss  if 
it  can  be  arranged,  but  when  it  becomes  evident,  ds  it  now 
appears,  that  the  parties  are  hopelessly  apart  in  their  nego¬ 
tiations,  it  is  to  the  interest  of  the  Cities  to  terminate  the 
negotiations  as  promptly  as  possible.  We  very  mpch  trust 
that  you  can  appreciate  their  position,  and  that  you  can 
accept  their  views  without  further  delay.  If  this  acceptance 
is  not  promptly  forthcoming  we  will  be  compelleq  to  con¬ 
sider  the  negotiations  as  closed,  and  to  take  appropriate 
steps  accordingly. 

Yours  very  truly, 

LIDE  &  ADLER 
By  MARTIN  J.  LIDE 

Copies  to  Mr.  W.  H.  Richeson, 

President,  City  Commission, 

Sheffield,  Ala., 

Mr.  W.  L.  Farr,  Mayor, 

Tuscumbia,  Ala., 
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80  j  Alabama  Power  Company 

Birmingham,  Ala. 

i  October  20,  1933. 

Messrs.  Lide  &  Adler,  Engineers, 

Birmingham,  Alabama. 

Dear  Sirs: 

We  acknowledge  receipt  of  your  letter  of  the  12th  and 
thank  you  for  the  consideration  given  to  the  position  out¬ 
lined  in  our  letter  of  October  9. 

We  are  glad  to  note  that  the  cities  feel  the  prices  we  have 
named  for  the  sale  of  the  systems  are  under  ordinary  cir¬ 
cumstances  not  unreasonable.  We  are  not  unmindful  of 
the  fact  that  the  ultimate  responsibility  for  acquisition  of 
electric  systems  will  rest  with  the  governing  bodies  of  the 
respective  municipalities.  However,  we  do  know  that  we 
have  made  a  fair  and  reasonable  offer  to  the  cities  and  can 
not  see  how  we  can  justify  making  a  thirty  per  cent,  grant 
to  them  on  the  theory  that  the  United  States  government  is 
authorized  to  make  a  maximum  grant  of  thirty  per  cent. 

You  state  that  after  all,  a  thing  is  only  worth  the  price 
at  which  it  mav  be  secured.  While  this  is  true,  there  is 
another  factor  to  be  considered ;  namely,  does  the  thing  de¬ 
sired  to  be  purchased  meet  the  requirements  of  the  pur¬ 
chaser  commensurate  with  the  price  paid?  In  case  our 
properties  are  purchased,  the  cities  will  acquire  systems  in 
existence,  at  a  fixed  cost  and  on  liberal  terms.  If  the  cities 
should  be  able  to  secure  an  equivalent  number  of  dollars 
with  the  maximum  thirty  per  cent,  grant,  still  they  would 
have  no  guarantee  or  assurance  that  those  dollars  would  re¬ 
produce  properties  as  good  and  efficient  as  those  offered, 
especially  in  view  of  the  uncertainties  in  the  cost  of  labor 
and  materials.  On  the  other  hand,  these  properties  have  a 
cash  value  to  us,  and  the  interest  rate  and  the  value  of  the 
bonds  which;  we  have  offered  to  accept  should  be  given 
consideration.  Our  money  costs  us  more  than  four 

81  per  cent.,  which  means  that  we  should  have  to  carry 
them  at  a  loss,  and  of  course  we  could  not  afford  to 

dispose  of  the  bonds  at  the  prices  which  they  would  com¬ 
mand  under  the  present  financial  position  of  the  respective 
cities. 
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We  regret  that  the  cities  are  taking  the  position  in  re¬ 
spect  to  the  franchise  situation  indicated  in  yojir  letter. 
As  heretofore  stated,  we  feel  that  our  offer  in  this  respect 
is  entirely  reasonable,  business-like  and  contemplated  in 
the  statutes  authorizing  the  execution  of  such  mortgages  by 
municipalities.  It  must  be  borne  in  mind  that  ou)r  offer  is 
to  accept  revenue  bonds,  and  that  the  general  faith  and 
credit  of,  the  cities  are  not  to  be  pledged.  If  the  operations 
by  the  cities  succeed,  of  course  the  pledge  of  a  franchise 
means  nothing.  If  they  are  not  a  success,  the  holders  of  the 
bonds  must  look  solely  to  the  properties  for  their  money, 
and  can  not  require  the  cities  to  pay  any  deficiencies.  On 
the  other  hand,  the  security  for  this  kind  of  obligation  is  a 
mortgage  on  a  going  concern  vested  with  the  right  to  oper¬ 
ate.  We  cannot  see  how  anyone  could  object  to  giving  the 
bondholders  an  opportunity  to  save  themselves  frpm  a  sit¬ 
uation  with  which  they  will  certainly  be  faced  in  pase  they 
are  forced  to  take  the  property.  It  is  certain  that  no  pri¬ 
vate  capital  could  afford  to  make  additions  and  extensions 
to  new  customers  without  having  a  franchise  running  for 
a  definite  term.  The  cities  would  thereby  be  deprived  of 
adequate  service. 

Under  the  circumstances,  we  are  wondering  if  the  real 
difficulty  is  not  the  lack  of  understanding  by  each  party  as 
to  what  the  other  party  desires.  We  certainly  ate  handi¬ 
capped  in  not  knowing  just  what  arrangement  the  cities 
desire  to  make  and,  of  course,  just  what  will  be  acceptable 
to  the  Public  Works  Administration  to  supply  additional 
funds.  It  may  be  that  by  a  clearer  understanding  some 
agreement  both  as  to  price  and  security  could  be  reached; 
therefore,  before  discontinuing  these  negotiations,  would  it 
not  be  wise  for  representatives  of  this  Company  and 
82  representatives  of  the  cities  to  get  together  to  dis¬ 
cuss  the  problems  before  us  in  an  effort  to  work  the 
matter  out?  We  shall  be  glad  to  enter  into  such  a  confer¬ 
ence  at  once. 

Yours  very  truly, 

ALABAMA  POWER  COMPANY 


BY  J.  M.  BARRY 
Vice  President . 
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83  Lide  &  Adler 

Consulting  and  Constructing  Engineers 
Birmingham,  Alabama 

October  21st,  1933. 

Alabama  Power  Company, 

Mr.  J.  M.  Barry,  Vice  President, 

City. 

Dear  Mr.  Barry: — 

We  acknowledge  receipt  of  your  favor  of  the  20th  inst.  in 
answer  to  our  letter  of  October  12th,  and  desire  to  advise  as 
follows : — 

1.  The  Cities  of  Sheffield  and  Tuscumbia,  through  their 
representatives,  will  be  pleased  to  continue  discussions  with 
your  Company  provided  those  discussions  do  not  interrupt 
or  delay  the  prosecution  of  their  plans  to  acquire  municipal 
electrical  distribution  systems.  As  sqt  forth  in  previous 
letters  from  the  Cities  themselves,  applications  for  Govern¬ 
ment  loans  have  been  pending  since  August  30th,  and  the 
moment  satisfactory  loans  are  granted  negotiations  for  the 
purchase  of  the  existing  systems  must  automatically  ter¬ 
minate  in  view  of  the  time  restrictions  preparatory  to  be¬ 
ginning  construction  demanded  by  the  Public  Works  Ad¬ 
ministration. 

2.  The  Cities  feel  that  past  discussions  have  developed 
certain  fundamental  differences  of  view  point  vrliich  seem 
incapable  of  reconciliation.  Both  sides  understand  and 
appreciate  these  differences  of  viewpoint.  We  have  en¬ 
deavored  to  set  them  forth  clearly  in  previous  letters. 
Since  neither  side  will  yield,  it  is  to  the  interest  of  the  Cities 
to  proceed  with  their  plans  without  further  delay. 

3.  While  we  feel  that  the  prices  named  by  you  are  under 
ordinarv  circumstances  not  unreasonable,  we  do  not  feel 
that  the  systems  are  bargains  at  these  prices  as  compared 

with  the  cost  of  new  systems.  On  the  contrary  a  de- 

84  tailed  study  convinces  us  that  the  present  systems 
can  be  improved  in  many  particulars  by  new  con¬ 
struction. 

4.  The  position  taken  in  the  fourth  paragraph  of  your 
letter,  while  well  stated,  is  open  to  attack  from  three  quar¬ 
ters,  as  follows: — 
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(a)  It  ignores  the  equity  rights  of  the  Government  which 
would  hold  part  of  the  bonds  and  would,  therefore!*,  also  be 
entitled  to  security  in  case  of  default.  If  you  soldv  recap¬ 
tured  the  system  with  a  new  franchise,  the  government 
rights  would  be  infringed. 

(b)  It  ignores  the  possibility  of  a  practical  substitute  for 
the  pledge  of  a  francise  as  suggested  in  sections  4  and  5 
of  our  letter  of  the  12th  inst. 

(c)  It  ignores  the  practical  dangers  attending  clauses  in 
contracts  giving  municipalities  at  stated  intervals  the  right 
of  recapture  of  franchises  through  purchase  of  systems,  as 
clearly  shown  in  222  Ala.  689. 

5.  As  representatives  of  the  Cities,  and  subject  to  the 
limitations  of  Section  1  herein,  the  undersigned  would  be 
pleased  to  confer  with  representatives  of  your  Company 
to  discuss  these  problems  with  a  view  to  solving  them.  For 
your  information  we  would  suggest  that  this  be  done  very 
promptly  however,  since  we  are  now  taking  active  and  defi¬ 
nite  steps  to  secure  a  Government  loan. 

Yours  very  truly, 

LIDE  &  ADLER 
BY  MARTIN  J.  LIDE 

Copy  to  Mr.  W.  H.  Richeson 

President,  City  Commission, 

Sheffield,  Ala., 

Mr.  W.  L.  Farr,  Mayor, 

Tuscumbia,  Ala., 

85  November  3,  1933. 

Citv  Commission, 

Sheffield,  Alabama. 

Gentlemen : 

Reference  is  made  to  the  recent  negotiations  concerning 
the  possible  sale  of  our  electrical  distribution  system  to  the 
City. 

The  principal  point  of  difference  between  us  has  been  the 
price  for  the  properties  which  the  City  considered  purchas¬ 
ing.  The  Company  offered  these  properties  for  $164,000, 
which  the  City’s  engineers  characterized  as  “un^ler  ordi- 
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nary  circumstances  not  unreasonable.’’  In  other  words, 
the  City  recognized  our  price  as  a  fair  one  for  the  proper¬ 
ties  considered. 

There  seems  to  be  no  doubt  that  the  City  and  the  Com¬ 
pany  would  have  gotten  together  were  it  not  for  the  fact 
that  the  N.  I.  R.  A.  provides  for  possible  maximum  grants 
of  30  per  cent  and  loans  of  the  remainder  in  public  works 
expenditures.  The  potential  grant  of  30  per  cent  on  new 
construction  led  the  City  to  fix  as  the  maximum  price  for 
our  properties  70  per  cent  of  the  depreciated  value  as  ap¬ 
praised  by  J.  E.  Sirrine  &  Company.  This  is  tantamount 
to  offering  i*s  $126,000  for  properties  which  we  have  of¬ 
fered  for  $164,000.  We  have  been  unable  to  see  the  jus¬ 
tice  of  this  form  of  reasoning,  and  accordingly  the  City  and 
the  Company  are  still  $38,000  apart. 

We  are  still  desirous  of  settling  this  matter  to  the  satis¬ 
faction  of  both  parties,  for  we  feel  that  it  is  an  economic 
waste  to  destroy  a  well-designed,  adequate  system  and  re¬ 
place  it  with  a  new  one  that  will  do  the  job  no  better. 

During  the  past  week  we  have  had  an  opportunity  of 
examining  the  estimates  of  your  engineers  for  the  construc¬ 
tion  of  a  new  system.  It  is  our  judgment  that  the  new  sys¬ 
tem  will  cost  considerablv  more  than  the  amount  which  vour 
engineers  estimate.  If  we  are  correct  in  this  viewpoint,  it 
of  course  places  a  different  aspect,  from  your  view- 
86  point,  on  the  price  which  you  would  be  willing  to  pay 
for  our  system.  We  ask  that  you  re-examine  this 
question. 

We  feel  that  the  question  of  pledging  a  franchise  does 
not  present  an  insurmountable  obstacle,  and  if  we  could 
reach  an  agreement  as  to  the  price,  the  matter  of  security 
could  be  solved  in  some  way. 

Feeling  as  we  do  as  to  the  fairness  of  our  offer,  there¬ 
fore,  in  a  final  effort  to  reach  an  agreement  on  the  price,  we 
suggest  that  the  question  of  a  fair  price  be  referred  to  a 
group  of  three  men,  one  to  be  named  by  the  City,  one  by  the 
Company,  and  one  by  the  two  so  named.  We  agree  to  sell 
the  property  included  in  our  offer  (or  any  of  the  remain¬ 
ing  property  in  our  system  in  the  City  of  Sheffield,  if  the 
City  so  desires)  at  the  price  named  by  such  a  group,  re¬ 
gardless  of  what  the  price  may  be.  If  the  City  is  disposed 
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to  accept  this  proposal,  we  are  ready  to  proceed  promptly 
and  without  delay. 

Yours  very  truly, 

ALABAMA  POWER  COMPANY 
BY  J.  M.  BARRY 

Vice  President 

cc — Messrs.  Lide  &  Adler,  Engineers, 

Birmingham,  Alabama. 


87  November  3,  1933. 

Mayor  and  Council, 

Tuscumbia,  Alabama. 

Gentlemen : 

Reference  is  made  to  the  recent  negotiations  concerning 
the  possible  sale  of  our  electrical  distribution  system  to  the 
City. 

The  principal  point  of  difference  between  us  has  been  the 
price  for  the  properties  which  the  City  considered  purchas¬ 
ing.  The  Company  offered  these  properties  for  $104,000, 
which  the  City’s  engineers  characterized  as  “under  ordi¬ 
nary  circumstances  not  unreasonable.”  In  other  words,  the 
City  recognized  our  price  as  a  fair  one  for  the  properties 
considered. 

There  seems  to  be  no  doubt  that  the  City  and  tpie  Com¬ 
pany  would  have  gotten  together  were  it  not  for  the  fact 
that  the  N.  I.  R.  A.  provides  for  possible  maximuiii  grants 
of  30  per  cent  and  loans  of  the  remainder  in  public  works 
expenditures.  The  potential  grant  of  30  per  cent!  on  new 
construction  led  the  City  to  fix  as  the  maximum  price  for 
our  properties  70  per  cent  of  the  depreciated  value  as  ap¬ 
praised  by  J.  E.  Sirrine  &  Company.  This  is  tantamount 
to  offering  us  about  $79,000  for  properties  which  Nve  have 
offered  for  $104,000.  We  have  been  unable  to  see  the  jus¬ 
tice  of  this  form  of  reasoning,  and  accordingly  the  City  and 
the  Company  are  still  $25,000  apart. 

We  are  still  desirous  of  settling  this  matter  to  the  satis¬ 
faction  of  both  parties,  for  we  feel  that  it  is  an  economic 
waste  to  destroy  a  well-designed,  adequate  system  and  re¬ 
place  it  with  a  new  one  that  will  do  the  job  no  better. 

During  the  past  week  we  have  had  an  opportunity  of 
examining  the  estimates  of  your  engineers  for  the  construe- 
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tion  of  a  new  system.  It  is  our  judgment  that  the  new 
system  will  cost  considerably  more  than  the  amount  which 
your  engineers  estimate.  If  we  are  correct  in  this  judg¬ 
ment,  it  of  course  places  a  different  aspect,  from 
88  your  viewpoint,  on  the  price  which  you  would  be 
willing  to  pay  for  our  system.  We  ask  that  you  re¬ 
examine  this  question. 

We  feel  that  the  question  of  pledging  a  franchise  does 
not  present  an  insurmountable  obstacle,  and  if  we  could 
reach  an  agreement  as  to  price,  the  matter  of  security  could 
be  solved  in  some  way. 

Feeling  as  we  do  as  to  the  fairness  of  our  offer,  there¬ 
fore,  in  a  final  effort  to  reach  an  agreement  on  the  price, 
we  suggest  that  the  question  of  a  fair  price  be  referred  to 
a  group  of  three  men,  one  to  be  named  by  the  City,  one  by 
the  Company,  and  one  by  the  two  so  named.  We  agree  to 
sell  the  property  included  in  our  offer  (or  any  of  the  re¬ 
maining  property  in  our  system  in  the  City  of  Tuscumbia, 
if  the  City  so  desires)  at  the  price  named  by  such  a  group, 
regardless  of  what  the  price  may  be.  If  the  City  is  dis¬ 
posed  to  accept  this  proposal,  we  are  ready  to  proceed 
promptly  and  without  delay. 

Yours  very  truly, 


ALABAMA  POWDER  COMPANY 
BY  J.  M.  BARRY 

Vice  President 

JMB  :h 


cc-  Messrs.  Lide  &  Adler,  Engineers, 
Birmingham,  Alabama. 
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Lide  &  Adler 


Consulting  and  Constructing  Engineers 
Birmingham,  Alabama 

November  4th,  1933. 

Mr.  J.  M.  Barry,  Vice  President, 

Alabama  Power  Company, 

City. 

Dear  Mr.  Barry: — 

Copies  of  your  letters  of  November  3rd  to  the  Cities  of 
Sheffield  and  Tuscumbia  are  duly  acknowledged. 
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We  recognize  in  your  letters,  and  believe  the  Cities  also 
will  recognize  in  them,  an  adroit  maneuver  to  take  out  of 
our  hands  the  conduct  of  the  negotiations  for  the  purchase 
of  your  systems,  and  to  place  those  negotiation^  in  hands- 
such  that  the  stalemate  which  has  been  in  progress  for 
about  two  months  can  be  indefinitely  maintained.  With 
more  than  80%  of  the  Public  Works  money  alrpady  allo¬ 
cated,  we  do  not  believe  that  the  Cities  will  be  caught  in 
any  such  trap. 

In  the  second  paragraph  of  your  letters  we  were  cor¬ 
rectly  quoted,  viz: — that  the  prices  quoted  by  yoh  are  not, 
under  ordinary  circumstances,  unreasonable.  If  you  were 
operating  under  ordinary  circumstances  under  franchises, 
your  prices,  in  our  judgment,  would  not  be  unreasonable; 
in  that  case  the  cities  would  not  be  entitled  to  grants.  But 
you  have  no  franchises.  What  you  have  been  for  weeks 
demanding  is  that  the  Cities  make  your  Company  a  present 
of  most  of  the  30%  grant  to  which,  under  the  lawj  they  are 
clearly  entitled. 

As  previously  stated,  we  do  not  consider  that  ybur  exist¬ 
ing  systems  would  be  bargains  at  the  prices  named  by  you. 
A  detailed  investigation  indicates  clearly  that  the  systems 
are  not  only  inadequate  in  places,  but  that  they !  could  be 
materially  improved  by  new  construction.  Furthermore,  as 
previously  stated,  we  are  not  in  accord  with  the  esti- 
90  mates  of  depreciation  submitted  by  J.  E.  Sirrine  & 
Co.  We  merely  accepted  their  figures  as  basis  of 
negotiation  in  order  to  facilitate  and  expedite  the]  negotia¬ 
tions. 

For  weeks  you  have  been  demanding  that  tie  Cities 
pledge  a  franchise  in  case  of  default.  Are  we  now  ;o  under¬ 
stand  from  the  sixth  paragraph  of  your  letter  that  you  have 
withdrawn  this  demand?  If  so,  we  are  at  a  loss  tjo  under¬ 
stand  why,  for  several  weeks,  you  were  so  insistent  in  your 
demand  for  a  provision  which  you  do  not  now  ejijoy.  It 
seems  to  us  that  if  you  had  been  sincerely  desirous  of  ex¬ 
pediting  the  sale  of  your  property,  you  would  not  h^ve  been 
obdurate  in  pressing  a  demand  which  was  untenable,  and 
which,  in  the  end,  you  felt  compelled  to  relinquish.! 

We  also  note  your  comments  as  to  our  estimates.  If  they 
are  so  low  as  you  seem  to  think  that  fact  will  develop  when 
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bids  are  received,  and  the  Cities  will  be  duly  forewarned. 
The  fact  that  our  figures  are  within  a  few  per  cent  of  those 
submitted  by  J.  E.  Sirrine  &  Co.,  your  appraising  engineers, 
leads  us  to  feel  that  thev  are  sufficientlv  accurate. 

Yours  very  truly, 

LIDE  &  ADLER 
BY  MARTIN  J.  LIDE 

Copies  to  Mr.  Richeson,  Sheffield, 

Mr.  Farr,  Tuscumbia 

91  John  E.  Delon v,  Jr. 

mt  7 

Attorney  at  Law 
Tuscumbia,  Ala. 

November  7th,  1933. 

Alabama  Power  Company, 

Birmingham,  Alabama. 

Gentlemen  : 

The  City  of  Tuscumbia  acknowledges  receipt  of  your  let¬ 
ter  in  regard  to  the  appointment  of  three  persons  to  deter¬ 
mine  the  price  to  be  paid  for  your  municipal  lighting  plant 
in  Tuscumbia. 

The  City  Council  discussed  this  matter  and  decided  that 
this  was  not  the  proper  way  to  determine  this  matter.  They 
have  this  matter  under  advisement. 

Respectfully  yours, 

JOHN  E.  DELONY,  JR. 

92  James  M.  Barry 

Whereupon  the  witness  identified  a  folder  of  letters  as 
the  correspondence  between  Alabama  Power  Company  and 
the  City  of  Florence,  Alabama,  with  reference  to  the  nego¬ 
tiations  between  the  city  and  the  company  for  the  sale  of 
the  company’s  distribution  system  in  Florence,  Alabama, 
to  the  city.  This  folder  of  correspondence  was  offered  as 
Plaintiffs’  Exhibit  No.  2  and  was  received  in  evidence. 
Plaintiffs’  Exhibit  No.  2  contains  the  following  letters: 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  IC^KES.  61 

93  LEE  GLENN,  President  Board  and  Exo.  Mayor. 

City  of  Florence  Alabama 
Commission  Government 

Florence,  Ala.  July  20,  1933 

Mr.  Thomas  W.  Martin, 

President,  Alabama  Power  Co., 

Birmingham,  Alabama. 

Dear  Sir: 

The  City  of  Florence  has  employed  Mr.  J.  W.  Johnson, 
of  Florence,  Alabama,  to  make  for  us  an  estimate  of  the 
cost  of  a  new  distributing  system  for  Florence  and  an  esti¬ 
mate  of  the  value  of  the  existing  facilities  of  the  Alabama 
Power  Company. 

The  City  Commission,  when  in  your  office  sonjie  weeks 
ago,  stated  to  you  that  if  you  would  cooperate  with  us  in 
appraising  your  distributing  system  that  it  would  save  us 
considerable  money  and  at  that  time  you  stated  [that  you 
would  be  delighted  to  do  so,  and  assist  us  in  any  y^ay  pos¬ 
sible.  I  assure  you  that  this  disposition  on  youj  part  is 
very  much  appreciated  by  the  City  of  Florence  and  the 
citizens  of  Florence. 

Mr.  Johnson  informs  me  that  to  facilitate  the  valuation 
of  the  substations  and  of  substation  equipment  that  it 
would  be  of  great  value  if  you  would  permit  us  to  examine 
the  prints  of  the  construction  drawings  of  the  two  Florence 
substations  and,  if  available,  the  bills  of  material  ^nd  com¬ 
plete  specifications  covering  the  same. 

I  am  informed  that  these  prints,  specifications  and  bills 
of  material  are  in  the  Birmingham  office  and  that  they  might 
have  to  be  sent  to  the  Sheffield  office  for  safe  keeping  and 
they  would  only  be  taken  out  of  the  office  durijig  brief 
periods  in  the  field  to  facilitate  the  checking  of  equipment. 
We  would  take  good  care  of  the  same  and  guarantee  to  re¬ 
turn  them  in  their  original  condition. 

We  would  also  like  to  request  certain  meter  data,  includ¬ 
ing  the  records  of  all  meters  which  are  served 

94  through  the  Florence  system.  I  understand  that  the 
route  books  for  Florence  are  regularly  kept  in  the 
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Huntsville  office  and  that  it  might  be  inconvenient  for  you 
to  have  them  outside  of  that  office  for  any  period  longer 
than  the  time  required  for  meter  reading.  We  desire  in 
no  way  to  inconvenience  you  and  if  sending  these  meter  rec¬ 
ords  to  the  Sheffield  office  will  cause  you  any  inconvenience 
we  would  send  a  man  to  Huntsville  to  take  the  data  we 
would  require  from  the  meter  records. 

We  would  like  to  request  one  blank  copy  of  the  several 
forms  used  in  the  meter  route  book  in  Florence  and  one 
blank  copy  of  the  forms  for  all  power  and  primary  meter¬ 
ing  apparatus  for  all  power  customers  not  included  in  the 
meter  route  book.  We  would  like  to  request  one  copy  of 
each  of  the  forms  used  for  the  meter  set  records.  If  you 
would  send  us  these  blank  forms  at  once  it  would  enable  us 
to  print  the  forms  necessary  should  we  have  to  send  men 
to  Huntsville  to  make  a  copy  of  your  meter  books. 

Cooperation  by  you  in  these  matters  will  be  a  great  favor 
to  the  City  of  Florence  and  would  save  us  considerable  ex¬ 
pense  and  I  assure  you  would  be  remembered  should  we  en¬ 
gage  in  negotiations  with  you  for  the  purchase  of  your 
system. 

Yours  very  truly, 

LEE  GLENN 

95  July  25,  1933. 

Hon.  Lee  Glenn,  President, 

City  Commission, 

Florence,  Alabama. 

Dear  Mr.  Glenn: 

Mr.  Martin  is  away  from  the  city,  so  I  am  taking  the 
liberty  of  replying  to  your  letter  of  July  20th  to  him,  ask¬ 
ing  for  certain  information  to  assist  your  engineers  in  ap¬ 
praising  the  Florence  properties. 

Under  separate  cover,  I  am  sending  you  copies  of  the 
plans  and  specifications  of  the  two  Florence  substations. 
I  believe  that  these  will  give  you  the  information  which  you 
require.  I  should  appreciate  it  if  you  would  return  these 
plans  to  me  after  they  have  served  their  purpose. 

We  shall  be  glad  to  assist  in  the  compilation  of  meter 
data  as  requested  in  your  letter  of  July  20th.  We  should 
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prefer  to  get  up  this  information  with  our  own  plerks,  in 
the  form  which  you  desire.  I  would  suggest  that  one  of 
your  representatives  go  to  Huntsville  with  Mr.  Jackson 
and  decide  while  there  just  what  information  i£  wanted 
and  in  what  form.  I  think  that  this  would  be  the  most  prac¬ 
ticable  plan. 


While  in  Huntsville,  your  engineer  could  go  Over  our 
various  forms,  and  we  shall  be  glad  to  furnish  him  copies 
of  what  he  needs.  We  should  also  be  pleased  t<i  explain 
to  your  representative  the  office  routine  in  connection  with 
customer’s  accounts. 

I  am  enclosing  copies  of  several  of  the  forms  in  which 
you  are  interested. 

Yours  very  truly, 

J.  M.  BARRY, 

J.  M.  BARRY, 


B/c — J.  0.  H. 
— J.  T.  J. 


Vice  President  and  General  Ufanager. 
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November  16,  1933. 


Hon.  Lee  Glenn.  President, 

City  Commission, 

Florence,  Alabama. 

Dear  Mr.  Glenn : 

Reference  is  made  to  the  recent  discussion  between  the 
City  Commission,  the  City’s  engineers,  and  representatives 
of  this  Company  relative  to  the  sale  of  our  distribution 
system  in  Florence  to  the  City. 

The  recent  conference  brought  out  widely  divergent  views 
of  the  City  and  the  Company  as  to  the  portions  of  our  sys¬ 
tem  which  would  be  usable  to  the  City,  and  the  present 
value  of  the  properties  to  be  sold.  In  order,  however,  that 
the  matter  be  placed  concretely  before  the  City,  we  are 
submitting  the  following  proposal  for  the  sale  of  our  prop¬ 
erty  in  Florence. 

Properties  Included: 

Our  complete  distribution  system  in  Florence,  including 
11000  volt  and  2300  volt  primary  lines,  secondaries,  trans- 
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formers,  services,  meters,  street  lighting  lines  and  equip¬ 
ment,  and  substations,  except  the  following  which  you  do 
not  require: 

(a)  East  Florence  substation  and  lot. 

(b)  44000  volt  portions,  and  1500  kva  transformer  bank 
at  Florence  Central  substation. 

(c)  11000  volt  line  from  McFarland’s  Coal  Yard  to 
bridge. 

(d)  11000  volt  line  on  Tennessee  River  bridge. 

(e)  11000  volt  line  to  Rogersville. 

(f)  Weeden  Heights  distribution  system. 

(g)  All  “old  style”  meters. 

(h)  All  “dead”  new  style  meters. 

(i)  Telephone  system. 

Price:  $ 195,000 . 

97  In  payment  for  the  properties  we  will  accept  at  par 
your  revenue  bonds  bearing  interest  at  four  per  cent, 
maturing  in  series  in  such  amounts  and  at  such  times  as 
may  be  mutually  agreeable  and  secured  by  a  first  mortgage 
on  the  properties  sold  you.  The  mortgage  will  contain 
proper  provision  with  respect  to  revenue  bonds,  adequate 
provisions  for  depreciation  and  maintenance,  a  provision 
for  a  thirty-year  franchise  in  case  of  forecloure,  and  such 
other  provisions  common  to  utility  mortgages  for  the  pro¬ 
tection  of  the  mortgagee.  Details,  covenants,  conditions, 
etc.,  of  the  mortgage,  together  with  the  legality  of  the 
bonds,  are  to  be  subject  to  the  approval  of  our  counsel. 
The  trustee  in  such  mortgage  shall  be  a  corporation  author¬ 
ized  to  act  and  mutually  acceptable  to  the  parties. 

One  of  the  problems  with  which  we  are  faced  is  the  re¬ 
lease  of  the  properties  from  the  lien  of  our  respective  mort¬ 
gages  to  which  consideration  must  be  given  in  working  out 
the  details  of  the  proposed  mortgage. 

We  consider  the  price  which  we  have  made  a  fair  and 
reasonable  one.  J.  E.  Sirrine  &  Company,  independent 
engineers  with  widespread  experience  in  appraisal  work, 
estimated  the  present  value  of  the  properties  which  are 
offered  for  sale  to  be  more  than  $230,000.  We  are  aware  of 
the  fact  that  your  engineers  anticipate  an  extremely  heavy 
increase  in  load  under  municipal  operation  and  for  this 
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reason  are  inclined  to  depreciate  heavily  various  items  of 
the  existing  system.  Although  we  expect  to  see  domestic 
consumption  increase  year  by  year,  we  do  not  agree  fully 
with  your  assumptions  in  this  respect;  therefore,  we  can 
not  subscribe  fully  to  your  views  as  to  the  adequacy  of  our 
system  in  Florence.  We  feel  that  the  existing  system  will, 
with  moderate  additions  and  betterments,  take  care  of  the 
requirements  of  Florence  for  many  years  to  conde. 

As  a  partial  measure  of  the  reasonablene  ss  of  our 
98  offer,  we  mention  the  fact  that  our  actual  net  cost  of 
additions  and  betterments  to  the  properties  which 
we  propose  to  sell,  since  their  purchase  in  1925,  amounts 
to  more  than  $165,000. 

The  Commission  is  aware  that  we  have  freely  made 
available  to  your  engineers  our  maps,  blue  prints,  various 
records,  and  the  Sirrine  appraisal  of  our  Florence  system, 
in  order  to  furnish  them  every  possible  assistance  in  reach¬ 
ing  a  conclusion  in  this  matter. 

In  considering  the  construction  of  a  new  system,  we  are 
sure  that  the  Commission  and  its  engineers  will  weigh  fully 
the  present  trend  of  labor  and  materials,  particularly  on 
P.  W.  A.  work.  It  may  be  of  interest  to  note  that,  accord¬ 
ing  to  press  reports,  the  minimum  labor  rates  of  P.  W.  A. 
work  in  Alabama  were  only  yesterday  revised  upward  for 
a  number  of  crafts. 

We  take  this  opportunity  of  expressing  to  the  Commis¬ 
sion  our  appreciation  of  the  uniformly  cordial  delations 
which  have  marked  all  our  discussions. 

Yours  very  truly, 

ALABAMA  POWER  COMPANY 

By  . . 


Vice-President . 


99  James  M.  Barry 

Whereupon  the  witness  identified  a  folder  of  letters  as 
the  correspondence  between  Alabama  Power  Company  and 
the  City  of  Decatur,  Alabama,  with  reference  to  t^e  nego¬ 
tiations  between  the  city  and  the  company  for  th^  sale  of 
the  company’s  distribution  system  in  Decatur,  Alabama,  to 
the  city.  This  folder  of  correspondence  was  offered  as 
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Plaintiffs’  Exhibit  No.  3  and  was  received  in  evidence. 
Plaintiffs’  Exhibit  No.  3  contains  the  following  letters: 

100  January  19, 1934. 

City  of  Decatur, 

Decatur,  Alabama. 

Attention  Mr.  Jaynes  A.  Nelson ,  Mayor 
Gentlemen : 

We  acknowledge  receipt  of  your  letter  of  January  11 
referring  to  our  recent  contract  with  the  Tennessee  Valley 
Authority,  under  which  we  agreed  to  negotiate  for  the  sale 
of  our  electric  distribution  systems  to  the  municipalities  in 
a  certain  area  in  Alabama.  Decatur  is  included  in  the  area 
referred  to. 

We  shall  be  glad  to  discuss  this  matter  with  representa¬ 
tives  of  the  City  at  a  convenient  time  in  the  near  future. 
We  suggest  some  day  during  the  week  beginning  January 
28.  WTe  shall  be  glad  to  have  representatives  go  to  Decatur, 
or,  if  you  prefer,  the  City’s  representatives  could  meet  us 
in  our  office  in  Birmingham.  Please  let  us  know  your 
wishes  in  the  matter. 

Yours  very  truly, 

;  ALABAMA  POWER  COMPANY 

BY  J.  M.  BARRY, 

Vice  Pres.  &  Gen.  Mgr . 

b/c-  Mr.  Martin 
Mr.  Stanley 
Mr.  Yates 

101  City  of  Decatur  Alabama 

January  Eleventh, 

1  9  3  4. 

Alabama  Power  Company, 

Birmingham,  Alabama. 

Gentlemen : 

Attention:  Mr.  Thos.  W.  Martin,  President: 

We  understand  that  in  your  recent  contract  with  the  Ten¬ 
nessee  Valley  Authority,  you  allotted  this  territory  exclu- 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES.  67 


sively  to  them  to  serve  electric  energy  and  that  you  agreed 
to  begin  negotiations  with  the  municipalities  within  in  an 
effort  to  convey  your  distribution  systems  to  them. 

If  it  your  desire  to  negotiate  with  the  City  of  J)ecatur 
please  advise  us. 

CITY  OF  DECATUR 
BY  JAMES  A.  NELSON 
Mayor 

C.  C:Francis  &  Haley, 

Engineers, 

334  Brown-Marz  Bldg, 

Birmingham,  Alabama. 

102  Citv  of  Decatur  Alabama 

January  Twentv-Two, 

1934. 

Alabama  Power  Company, 

Birmingham,  Alabama. 

Attention :  Vice  Pres.  &  Gen.  Manager. 

Gentlemen : 

In  reply  to  yours  of  19th : 

It  will  be  necessary  that  the  entire  City  Council  partici¬ 
pate  in  the  negotiations  concerning  your  electric  distribu¬ 
tion  system,  and  following  your  suggestion  as  to  time,  the 
City  Council  will  meet  your  representatives  at  the  Citjy  Hall, 
in  Decatur,  any  day  of  the  week,  beginning  January  28th, 
except  February  1st. 

Kindly  notify  me  exactly  which  date  will  suit  yohr  con¬ 
venience. 

Very  truly  yours, 

JAMES  A.  NELSON 

Mayor 


January  24, 


103 

Hon.  James  A.  Nelson,  Mayor, 

City  of  Decatur, 

Decatur,  Alabama. 

Dear  Sir : 

Replying  to  your  letter  of  January  22  with  refer| 
negotiations  concerning  our  electric  distribution  sy 


1934 


nee  to 
stem  in 
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Decatur,  our  representatives  will  be  pleased  to  meet  your 
City  Council  at  the  City  Hall  in  Decatur  on  Friday,  Febru¬ 
ary  2  at  11  A.  M.  Kindly  let  me  know  if  this  date  and  time 
suit  your  convenience. 

Yours  very  truly, 

J.  M.  BARRY 
Vice  Pres .  &  Gen,  Mgr . 

104  Citv  of  Decatur  Alabama 

January  Twenty-Six, 

*  1934. 

Mr.  J.  M.  Barry, 

Vice  Pres.  &  Gen.  Mgr., 

Alabama  Power  Company, 

Birmingham,  Alabama. 

Dear  Sir : 

Reply  to  yours  of  24th : 

The  date,  Friday,  February  2nd  at  11  A.  M.,  is  entirely 
satisfactory  for  conference  between  your  representative 
and  City  Council. 

Yours  verv  truly, 

,  JAS.  A.  NELSON 

Mayor 

105  Februarv  5,  1934. 

Mr.  T.  M.  Francis,  Consulting  Engineer, 

Birmingham,  Alabama. 

Dear  Mr.  Francis : 

In  accordance  writh  our  understanding,  I  am  enclosing 
herewith  valuation  of  our  electric  distribution  system  at 
Decatur,  giving  the  replacement  cost  as  of  December  1, 1933. 
This  valuation  wras  prepared  by  experienced  valuation  engi¬ 
neers  and  is  based  on  a  detailed  field  inventory  and  a  care¬ 
ful  pricing  based  on  the  then  current  labor  and  material 
prices  for  this  class  of  work.  You  will  observe  that  the  re¬ 
placement  cost  as  of  December  1, 1933,  of  the  physical  prop¬ 
erties  embracing  the  distribution  system  is  $359,809.  These 
are  the  properties  which  w^e  have  offered  to  sell  to  the  City. 

The  valuation  does  not  include  a  number  of  items  used 
and  useful  in  connection  wTith  our  operations  at  Decatur. 
Some  of  these  items  will  be  conveyed  to  Tennessee  Valley 
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Authority  under  our  agreement  of  January  4,  and  other 
items,  such  as  organization  expense,  taxes  during  construc¬ 
tion,  and  going-concern  value,  which  are  elements  of  value 
of  a  going  property,  have  not  been  included  in  the  figure  of 
$359,809  mentioned  above. 

In  case  we  negotiate  the  sale  of  the  distribution  system  to 
the  City  of  Decatur,  we  should  of  course  not  desire  to  re¬ 
tain  other  properties  in  Decatur  useful  in  the  operation  of 
such  system  after  ceasing  to  do  business  there.  We  should 
like  to  have  the  City  take  over  such  properties  on  a  mu¬ 
tually  satisfactory  basis.  Among  these  properties  &re  the 
following : 

Warehouse  building  and  site. 

Tools  and  testing  equipment 
Transportation  equipment 
Office  furniture  and  improvements. 

Merchandise  stock 
Materials  and  supplies. 

106  The  items  listed  above  have  a  replacement  ^ost  as 
at  December  1,  1933,  of  $54,485.  There  seems  to  be 

absolutely  no  question  that  certain  of  these  items  should  be 
taken  over  by  the  City  when  it  begins  operating  thb  local 
system,  and  we  very  much  hope  that  the  City  will  see  the 
wisdom  and  fairness  of  buying  them  all. 

If  you  have  any  questions  in  connection  with  this  valua¬ 
tion,  we  shall  be  very  glad  to  go  over  them  with  you  in  de¬ 
tail. 

Yours  very  truly, 

J.  M.  BARRY 
Vice  Pres .  &  Gen .  Mgr. 

JMB  :h 
Enel. 

107  City  of  Decatur  Alabama 

February  8,  1934. 

Alabama  Power  Company, 

Birmingham,  Alabama. 

Attention  of  Mr.  J.  M.  Barry,  Vice-President. 

Gentlemen : 

Since  your  meeting  with  us  on  February  2,  the  City  Coun¬ 
cil  has  conferred,  and  it  occurs  to  us  that  is  should  hot  be 
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very  difficult  to  determine  the  present  day  value  of  the  prop¬ 
erty  which  you  propose  to  convey  to  the  City  of  Decatur. 

The  City  is  not  in  position  to  make  a  cash  offer.  The  best 
and  only  thing  we  can  offer  you  is  bonds  secured  by  the  rev¬ 
enue  from  the  operation  of  the  system.  Under  these  con¬ 
ditions  we  trust  that  these  terms  will  be  agreeable  to  you. 

Please  let  us  have  your  decision  as  promptly  as  possible 
in  order  that  we  may  proceed  further  with  these  negotia¬ 
tions. 

Yours  verv  truly, 

!  "  '  JAMES  A.  NELSON, 

JAN  :C  Mayor. 

CC: 

T.  M.  Francis 
Paul  J.  Haley 

108  i  February  15,  1934. 

Mr.  James  A.  Nelson,  Mayor, 

Decatur,  Alabama. 

Dear  Mr.  Nelson: 

I  wish  to  acknowledge  receipt  of  your  letter  of  February 
8  relative  to  the  position  of  the  City  with  respect  to  our 
recent  offer  to  sell  our  distribution  system  to  the  City. 

We  believe,  as  you  do,  that  it  will  not  be  difficult  to  agree 
upon  a  price  for  the  properties  which  would  be  satisfactory 
to  both  parties. 

We  are  sorry  to  note  that  the  City  is  not  in  a  position  to 
make  a  cash  offer,  and  we  hope  in  this  connection  that  the 
City  will  investigate  further  the  possibility  of  securing 
funds  from  either  Government  or  other  sources.  We  re¬ 
gret  very  much  that  the  Company  can  not  accept  the  reve¬ 
nue  bonds  of  the  City  in  payment  for  its  properties. 

As  I  explained  to  the  Mayor  and  Council  in  our  meeting 
of  February  2,  our  company  is  constantly  in  need  of  funds 
for  the  continuing  requirements  of  its  business.  During 
1933,  for  example,  the  worst  year  of  the  depression,  the 
Company  expended  for  improvements  and  betterments,  and 
extensions  in  the  ordinary  course  of  business,  more  than 
$500,000.  The  State  regulatory  laws  are  such  that  the  Com¬ 
pany  is  allowed  to  earn  not  more  than  a  fair  return  on  the 
reasonable  value  of  its  property.  In  recent  years  its  re¬ 
turn  has  been  less  than  this.  The  Company’s  securities 
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have  depreciated  in  price  to  such  an  extent  that  it  would  be 
impossible  for  us  to  raise  money  through  the  sale  secu¬ 
rities.  The  loss  of  territory  in  Northwest  Alabam^  will  of 
course  impair  our  earnings  to  a  considerable  extent!  Look¬ 
ing  at  these  facts  squarely,  we  feel  sure  the  City  will  ap¬ 
preciate  the  reasonableness  of  our  position  in  requiring  the 
payment  of  cash  for  those  properties  which  we  propose  to 
sell. 

109  We  assure  you  of  our  desire  to  carry  out  fully  the 
spirit  of  our  contract  with  Tennessee  Valley  Author¬ 
ity,  and  we  sincerely  hope  that  the  City  will  find  a  source  of 
funds  with  which  to  pay  for  our  property  in  Decat  jir.  We 
look  forward  to  a  continuance  of  negotiations. 

I  am  enclosing  copy  of  the  valuation  which  I  handed  to 
Mr.  Francis  on  February  5 ;  also  copy  of  my  letter  of  trans¬ 
mittal  to  Mr.  Francis. 

Yours  very  truly, 

J.  M.  BARRy 

JMB  :h  Vice  Pres.  &  Gen.  Mgr. 

cc-Mr.  T.  M.  Francis 


Birmingham,  Ala. 

110  James  M.  Barry:  Whereupon  the  witness  identi¬ 
fied  a  folder  of  letters  as  the  correspondence  between 

Alabama  Power  Company  and  the  City  of  Russellville,  Ala¬ 
bama,  with  reference  to  the  negotiations  between  pie  city 
and  the  company  for  the  sale  of  the  company’s  distribution 
system  in  Russellville,  Alabama,  to  the  city.  Thi£  folder 
of  correspondence  was  offered  as  Plaintiffs’  Exhibit  No.  4 
and  was  received  in  evidence.  Plaintiffs’  Exhibit  No.  4  con¬ 
tains  the  following  letters : 

111  City  of  Russellville 

Russellville,  Ala. 

January  19, 1934. 

Mr.  Thomas  W.  Martin,  President, 

Alabama  Power  Company, 

Birmingham,  Ala. 

Gentlemen ; 

We  understand  that  under  your  agreement  with  tlhe  Ten¬ 
nessee  Valley  Authority  it  is  contemplated  that  you  will  sell 
your  municipal  distribution  system  to  the  municipalities. 
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We  would  be  pleased  to  enter  into  negotiations  with  you 
for  the  purchase  of  your  distribution  facilities  in  and 
around  Russellville,  and  suggest  a  conference  at  the  earli¬ 
est  possible  date. 

We  will  appreciate  a  prompt  reply. 

Very  truly  yours, 

W.  W.  RAMSEY 

Mayor 

CC-Tennessee  Valley  Authority. 

Knoxville,  Tenn. 

112  January  24,  1934 

City  of  Russellville, 

Russellville,  Ala. 

Attention  Mr.  W.  W.  Ramsev,  Mavor 
Gentlemen : 

We  wish  to  acknowledge  receipt  of  your  letter  of  January 
19,  addressed  to  Mr.  Martin,  referring  to  our  agreement 
with  the  Tennessee  Valiev  Authoritv  under  which  it  is 
agreed  that  we  negotiate  for  the  sale  of  our  electric  distri¬ 
bution  systems  to  the  municipalities  in  a  certain  area  in 
Alabama.  In  your  letter  you  express  a  desire  to  enter  into 
such  negotiations  for  the  distribution  facilities  in  and 
around  Russellville  and  suggest  a  conference  at  an  early 
date. 

We  shall  be  pleased  to  discuss  this  matter  with  your  rep¬ 
resentatives  at  a  convenient  time  in  the  near  future.  Ow¬ 
ing  to  other  engagements,  it  would  be  difficult  for  us  to  meet 
with  you  before  Tuesday,  February  6.  Please  let  us  know 
if  this  date  will  be  satisfactory.  We  shall  be  glad  to  have 
representatives  go  to  Russellville,  or,  if  you  prefer,  the 
City’s  representatives  could  meet  us  in  our  office  in  Bir¬ 
mingham.  Kindly  let  us  know  your  wishes  in  this  matter. 

Yours  very  truly, 

I  ALABAMA  POWER  COMPANY 

By  J.  M.  BARRY 

,  Vice  Pres.  &  Gen.  Mgr. 
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City  of  Russellville 
Alabama 


January  2p,  1934. 

Alabama  Power  Company. 

Birmingham,  Ala. 

Attention  Mr.  J.  M.  Barry,  V-Pres  &  (ren/Mgr. 

Gentlemen ; 


January 
?d  to  Mr. 
the  Ten- 


This  will  acknowledge  receipt  of  your  letter  of 
24,  in  answer  to  ouy  January  19th.,  letter  address 
Martin,  with  reference  to  your  agreement  with 
nessee  Valley  Authority. 

We  would  be  pleased  to  have  your  representative  meet 
with  the  Mayor  and  City  Council  in  Russellville  February 
6th.  j 

If  this  date  is  possible  with  you  we  will  try  to  jbe  ready 
for  your  representative  by  10  o’clock  A.  M.  Feb.  ^th. 
Kindly  advise  if  this  date  is  agreeable  with  you, 


Very  truly  yours 


CC:  Tenn.  Valley  Authority. 
Knoxville,  Tenn. 

114 

Mr.  W.  W.  Ramsey,  Mayor, 
City  of  Russellville, 

Alabama. 

Dear  Sir: 


W  W  RAMgEY 
Mayor. 


January  30,  1934. 


In  answer  to  your  letter  of  January  29,  we  shall  be  pleased 
to  get  with  the  Mayor  and  City  Council  in  Russellville  on 
February  6.  It  would  perhaps  be  better  to  fix  the  time  at 
10 :30  or  11  A.  M.,  as  we  shall  probably  drive  up  f  j:om  Bir¬ 
mingham  that  morning. 


Yours  very  truly, 


J.  M.  BARRY 
Vice  Pres .  &  Gen .  Mgr . 
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115  i  City  of  Russellville  Alabama 

January  31,  1934. 

Alabama  Power  Company, 

Birmingham,  Ala. 

Attention  Mr.  J.  M.  Barry,  Vice-President  &  Gen.  Mgr. 
Gentlemen : 

This  will  acknowledge  vour  letter  of  Januarv  30th.,  ad- 
vising  that  you  will  meet  with  the  Mayor  and  City  Council 
at  10  ;30  A.  M.  February  6th,  1934. 

The  Mayor  and  Council  will  expect  you  and  will  be  ready 
at  that  time  to  go  into  the  matter  thoroughly  with  you. 

Very  truly  yours, 

1  W  W  RAMSEY 

Mayor. 

CC;  Tennessee  Valley  Authority. 

Lide  and  Adler,  Engineers. 

116  James  M.  Barry.  Whereupon  the  witness  identi¬ 
fied  a  folder  of  letters  as  the  correspondence  between 

Alabama  Power  Company  and  the  City  of  Hartselle,  Ala¬ 
bama,  with  Reference  to  the  negotiations  between  the  city 
and  the  company  for  the  sale  of  the  company’s  distribution 
system  in  Hartselle,  Alabama,  to  the  city.  This  folder  of 
correspondence  was  offered  as  Plaintiffs’  Exhibit  No.  5  and 
was  received  in  evidence.  Plaintiffs  ’  Exhibit  No.  5  contains 
the  following  letters : 

117  The  Thomas  Abstract  Company 

Abstract  Books  for  Morgan  and  Limestone  Counties 

Abstractors 
Decatur,  Alabama 

Rutledge  S.  Thomas 

Manager.  December  22nd,  1933. 

Hon.  Chas.  H.  Eyster 
Decatur,  Alabama. 

Dear  Mr.  Eyster: —  Re-Minutes  City  of  Hartselle 

Regarding  the  Minutes  of  the  City  of  Hartselle  concern¬ 
ing  the  call  of  election,  etc.,  in  a  recent  Municipal  Power 
Election.  I  called  at  the  office  of  the  City  Clerk  of  Hartselle, 
to-day,  and  asked  to  see  these  Minutes,  but  he  advised  me 
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that  the  Minutes  of  the  City  Council  were  not  available  at 
this  time  and  would  not  inform  just  where  they  were  at  this 
time. 

I  am  very  sorry  that  I  am  unable  to  furnish!  you  with 
certified  copy  of  the  information  you  desire. 

If  I  can  be  of  further  service  advise  me, 

Very  truly  yours 

RUTLEDGE  S.  THOMAS. 

118  December  22, 1933 

Mayor  and  Members  of  the 
City  Council  of  the 
Citv  of  Hartselle,  Ala. 

Gentlemen : 


On  December  21st,  1933,  an  effort  was  made  by  and 
through  a  reputable  representative  of  the  Alabama  Power 
Company  to  review  the  minutes  of  the  City  Council  of  the 
City  of  Hartselle,  and  to  obtain  certified  copy  of  the  min¬ 
utes  relating  to  the  proceedings  of  the  City  of  Hartselle  in 
passing  resolutions  or  ordinances  to  call  an  election  for  the 
purpose  of  borrowing  money  to  build,  acquire,  etc.,  an  elec¬ 
tric  distribution  system. 

Request  was  also  made  for  an  examination  of  the  books 
of  the  City  of  Hartselle  for  information  showdng  amount  of 
cash  receipts  for  the  year  ending  September  30,  1933,  also 
cash  disbursements  for  the  year  ending  September  30, 1933, 
and  the  amount  of  indebtedness  of  the  City  of  Hartselle  on 
September  30,  1933,  and  the  amount  of  return  fpr  assess¬ 
ment  for  1933,  and  the  tax  rate  prevailing  at  Hartselle  for 
said  year. 

These  requests  were  made  by  representatives  of  the  Ala¬ 
bama  Power  Company  a  tax  payer  of  your  city. 

The  requests  are  hereby  respectfully  renewed  for  infor¬ 
mation  on  the  several  questions  above  outlined  apd  stated. 

In  making  this  request,  it  is  entirely  agreeable  for  one  or 
more  representatives  of  the  City  to  be  present  at  all  times, 
and  to  assist  in  compiling  the  information. 

The  information  the  Alabama  Power  Company  }s  request¬ 
ing,  is  such  information  as  it  is  advised  is  public^  informa¬ 
tion,  and  available  upon  the  request  of  any  tax  phyer. 
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The  Alabama  Power  Company  as  a  Tax  payer  is  respect¬ 
fully  requesting  herewith  that  it  be  given  the  above  infor¬ 
mation  promptly. 

Very  respectfully, 

119  ALABAMA  POWER  COMPANY 

By  CHAS.  H.  EYSTER 

Attorney 

120  December  23rd.  1933. 

Mr.  W.  H.  Stewart,  City  Clerk, 

Hartselle,  Alabama. 

Dear  Will: 

I  have  considered  the  written  request  presented  by  the 
Alabama  Power  Company  for  certain  information  from  the 
records  of  the  City  of  Hartselle. 

No  reason  is  assigned  for  the  request.  I  understand,  of 
course,  the  records  of  a  municipality  are  in  their  nature 
public  records  and  subject  to  inspection  by  anyone  who  has 
any  reason  to  inspect  the  record,  but  I  doubt  if  the  munic¬ 
ipality  is  required  to  submit  its  records  to  a  person  making 
the  request  for  the  submission  unless  some  valid  reason  is 
assigned,  however,  from  what  you  tell  me,  I  assume  the  re¬ 
quest  is  made  in  connection  with  the  application  of  the  city 
to  the  Alabama  Advisorv  Board  of  the  Public  Works  Ad- 
ministration  for  a  loan  to  be  used  in  the  establishment  of 
an  electric  lighting  system.  You  tell  me  all  the  information 
requested  is  now  in  the  hands  of  the  Advisory  Board,  but 
that  this  board  under  instructions  from  the  Public  Works 
Administration  declines  to  submit  the  information  to  the 
Power  Company.  There  must  be  some  valid  reason  why 
the  administration  is  unwilling  to  submit  this  information, 
and  in  view  of  this  fact  it  occurs  to  me  that  it  would  be  bet¬ 
ter  for  the  Power  Company  to  first  remove  this  objection 
and  let  the  information  requested  come  directly  from  the 
Advisory  Board.  In  view  of  this  peculiar  situation,  I  hope 
the  Power  Company  will  withdraw  its  request  and,  if  it  has 
not  already  done  so,  submit  its  reasons  for  the  information 
to  the  Administration,  and  I  am  sure  if  the  reasons  are 
valid  the  Administration  will  withdraw  the  order  to  with¬ 
hold  this  information. 
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I  notice  from  the  press  that  requests  are  being  made  upon 
other  municipalities  which  have  applications  for  !.oans  for 
power  purposes.  I  do  not  know  what  attitude  these 

121  municipalities  will  take.  I  would  not  want  io  advise 
you  to  go  contrary  to  their  attitude. 

I  am  sending  you  a  copy  of  this  letter  in  order  that  you 
may  furnish  it  to  the  Power  Company. 

Yours  very  truly, 

TT/B  TENNIS  TIDWELL 

122  City  of  Hartselle 

Hartselle,  Alabama 

January  the  Ninth  1934 

Alabama  Power  Company, 

Birmingham,  Alabama. 

Gentlemen : 

Under  the  contract  entered  into  by  and  between  your 
company  and  the  Tennessee  Valley  Authority,  it  i4  our  un¬ 
derstanding  that  the  following  is  stipulated : 

Alabama  Company  covenants  and  agrees  to  convey  its 
urban  distribution  systems  in  the  above  named  counties  in 
Alabama,  said  distribution  systems  being  listed  in  Exhibit 
B,  to  the  respective  municipalities  in  or  adjacent  i;o  which 
such  systems  are  located,  together  with  all  franchises,  con¬ 
tract  rights,  and  going  business  thereto  appertaining,  when 
it  has  agreed  with  any  such  municipality  on  the  price  to  be 
paid  for  the  same.  Alabama  Company  agrees  to  make  every 
reasonable  effort  to  come  to  an  early  agreement  with  said 
municipalities  for  such  sales.  In  the  event  that  any  such 
municipality  is  unable  to  arrive  at  a  satisfactory  price  after 
three  months  of  bona  fide  negotiations  with  Alabama  Com¬ 
pany,  or  if  some  other  reason  the  sale  of  any  such  system 
cannot  be  consummated,  Authority  shall  have  the  right  to 
serve  such  municipality  or  municipalities  irrespective  of 
whether  such  municipalities  have  purchased  the  distribu¬ 
tion  system  from  Alabama  Company.  Authority  covenants 
and  agrees  to  use  its  best  endeavors  to  assist  in  bringing 
about  the  purchase  of  such  distribution  systems  by  the  re¬ 
spective  municipalities  at  fair  prices. 

The  citizens  of  this  municipality  have  voted  affirmatively 
in  a  recent  election  on  the  question  of  acquiring  an  electrical 
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distribution  system.  The  City  has  filed  with  the  Fed- 

123  eral  Emergency  Administration  of  Public  Works  an 
application  for  a  loan  with  'which  to  construct  such  a 

system.  It  is  our  desire  to  make  use  of  your  present  dis¬ 
tribution  facilities  in-so-far  as  possible,  and  to  that  end  we 
request  that  you  advise  us  promptly  under  what  terms  and 
conditions  you  will  sell  us  your  existing  distributive  system. 
We  will  assume  that  your  price  will  be  determined  by  the 
appraisal  method;  the  question  of  terms  and  conditions  of 
payment,  however,  must  be  such  that  it  will  be  possible  for 
us  to  comply  therewith.  In  other  vrords,  as  you  no  doubt 
appreciate,  we  cannot  sell  securities  in  the  open  market  to 
raise  cash  with  which  to  buy  vour  system.  Will  you  con¬ 
sider  accepting  from  us  in  payment  bonds  secured  by  a 
mortgage  on  the  system?  If  you  will  consider  the  accep¬ 
tance  of  such  securities,  can  you  indicate  the  rate  of  inter¬ 
est  that  you  would  expect  them  to  bear,  and  also  over  what 
period  of  years  you  would  expect  them  to  mature? 

If  you  would  prefer  a  conference  to  discuss  these  matters 
instead  of  answering  any  of  the  above  questions  specifically, 
will  you  kindly  name  the  date  and  the  place  that  we  can 
confer  so  that  this  matter  can  be  expedited  as  much  as  pos¬ 
sible. 

We  wfill  appreciate  a  prompt  reply. 

Yours  very  truly, 

CITY  OF  HARTSELLE 
By  J.  P.  HODGES 

Mayor 

CC :  Lide  &  Adler, 

Birmingham,  Ala. 

CC:  Tennessee  Valley  Authority, 

Knoxville,  Tenn. 

124  i  January  13,  1934 

City  of  Hartselle, 

Hartselle,  Alabama. 

!  Attention  Mr.  J.  P.  Hodges,  Mayor 

Gentlemen : 

We  wish  to  acknowledge  receipt  of  your  letter  of  Janu¬ 
ary  9  calling  attention  to  the  contract  recently  negotiated 
between  certain  Southern  power  companies  and  the  Ten- 
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nessee  Valley  Authority  under  which  we  agreed  to  nego¬ 
tiate  for  the  sale  of  our  electric  distribution  systems  in  a 
certain  area  in  Alabama.  In  your  letter  you  express  a  de¬ 
sire  to  purchase  our  distribution  system  in  Hartselle  and 
ask  us  to  advise  you  promptly  under  what  terms  and  con¬ 
ditions  we  will  sell  our  system. 

Your  letter  correctly  quoted  the  provision  of  the  contract 
concerning  the  proposed  sale  of  our  distribution  Systems, 
and  we  shall  proceed  as  promptly  as  possible  with  negotia¬ 
tions  with  Hartselle.  Preliminary  to  these  negotiations,  we 
are  now  having  made  an  accurate  inventory  and  abpraisal 
of  the  Hartselle  distribution  system.  We  anticipate  that 
it  will  take  at  least  two  weeks  to  complete  this  appraisal. 
As  soon  as  it  is  complete  we  think  that  it  would  be  desirable 
to  have  a  conference  between  representatives  of  the  City 
and  of  the  Company  in  an  effort  to  reach  a  mutually  satis¬ 
factory  agreement  as  promptly  as  possible. 

We  regret  that  we  cannot  give  you  a  definite  anbwer  at 
this  time  concerning  your  questions  as  to  the  terms  and 
method  of  payment  for  the  system.  We  are  glad  to  con¬ 
sider  your  suggestions  and  will  be  in  a  position  to  discuss 
them  fully  with  you  at  our  first  conference. 

It  would  be  very  helpful  if  you  would  kindly  send  Us  com¬ 
plete  information  concerning  the  financial  status  of  the 
City  of  Hartselle,  so  that  we  shall  have  an  opportunity  to  go 
over  this  in  anticipation  of  our  first  meeting. 

125  As  soon  as  the  appraisal  of  our  system  ih  Hart¬ 
selle  is  ready,  we  shall  advise  you  promptly  hnd  re¬ 
quest  a  conference. 

Thanking  you  for  your  letter,  we  are, 

Yours  very  truly, 

ALABAMA  POWER  COMPANY 
By  J.  M.  BARRY 

Vice  President 

126  February  8,  1934 

City  of  Hartselle, 

Hartselle,  Alabama. 

*  *  j 

Attention  Mr.  J.  P.  Hodges,  Mayor 

Gentlemen : 


Reference  is  made  to  your  letter  of  January  9  and  our 
reply  of  January  13  concerning  conference  to  discuss  pos- 
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sible  sale  of  our  electrical  distribution  system  in  Hartselle 
to  the  City. 

Representatives  of  the  Company  would  be  glad  to  meet 
wdth  the  Mayor  and  Council  of  the  City  of  Hartselle  on 
some  mutually  convenient  day  next  week.  We  suggest 
Tuesday,  February  13,  at  10:30  A.  M.  We  shall  be  glad  to 
go  to  Hartselle  for  this  conference,  or  if  you  prefer,  it  can 
be  held  at  our  office  in  Birmingham.  If  February  13  is  not 
satisfactory  to  the  City,  another  date  may  easily  be  agreed 
upon.  Kindly  let  us  know  your  wishes  in  the  matter. 

Yours  very  truly, 

!  J.  M.  BARRY 

Vice  Pres .  &  Gen.  Mgr. 

JMB  :h 

b/c-Mr.  Stanley 
Mr.  Bingham 
Mr.  Weiss 
Mr.  Shepard 

127  City  of  Hartselle 

Hartselle,  Alabama 

February  8th,  1934 

Alabama  Power  Company, 

Birmingham,  Alabama. 

1  Attention  Mr.  J.  W.  Barry,  Vice  President 
Gentlemen : — 

We,  again, i  take  the  liberty  of  writing  and  inquiring  as 
to  when  we  may  expect  a  conference  with  you,  regarding  the 
purchase  of  your  electric  distribution  system,  located  in  the 
City  of  Hartselle. 

In  your  letter  of  January  13th,  1934,  you  anticipated  that 
the  appraisal  of  your  system  would  require  two  w’eeks  and 
upon  completion,  a  conference  would  be  in  order. 

This  letter  is  prompted  by  the  fact  that  a  period  of  three 
weeks  has  elapsed  since  receipt  of  your  letter  of  January 
13th,  without  advice  from  you  regarding  a  date  for  the 
conference. 
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Thanking  you  for  a  reply  at  your  earliest  convenience, 
we  are. 

Yours  very  truly, 

CITY  OF  HARTSBLLE 
By  J.  P.  HODGES 


May 


February  9, 


or 


1934. 


128 

City  of  Hartselle, 

Hartselle,  Alabama. 

Attention  Mr.  J.  P.  Hodges,  Mayor 

Gentlemen : 

I  wish  to  acknowledge  receipt  of  your  letter  of  February 
8,  w’hich  evidently  crossed  in  the  mails  my  letter  of  the  same 
date.  For  your  convenience,  I  am  enclosing  carbon  copy 
of  my  letter. 


Yours  very  truly, 


J.  M.  BARRY 

Vice  Pres .  <&  Gen.  \  Mgr. 


129 


1934. 


ry  8th, 


City  of  Hartselle 
Hartselle,  Alabama 

February  10, 

Alabama  Power  Company, 

Birmingham,  Alabama. 

Attention  Mr.  J.  M.  Barry,  Vice  President 

Gentlemen : — 

In  acknowledgement  to  your  letter  dated  Februh: 
with  reference  to  a  conference  to  discuss  possible  sale  of 
your  electrical  distribution  system. 

It  will  be  convenient  for  representatives  of  the  pity  of 
Hartselle  to  meet  in  your  office  in  Birmingham  on  Tuesday, 
February  13th  at  10:30  A.  M. 

Yours  very  truly, 

By  direction 
W.  H.  STEWART,! 

130  James  M.  Barry.  Whereupon  the  witness 
tied  the  following  map  as  a  true  and  correct 


Clerk 

identi- 


jnap  of 

Alabama  Powrer  Company’s  system  in  the  State  |f  Ala- 
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bama.  Plaintiffs  then  introduced  this  map  as  Plaintiffs’ 
Exhibit  No.  6  and  it  was  received  in  evidence. 

(Here  follows  Map  marked  Page  130.) 

131  James  M.  Barry.  Whereupon  the  plaintiffs  having 
finished  with  the  witness,  the  defendants  stated  that 

they  did  not  wish  to  cross-examine  him,  and  the  witness  was 
dismissed. 

Whereupon  the  plaintiffs  offered  in  evidence  certificates 
of  convenience  and  necessity  issued  by  the  Alabama  Public 
Service  Commission  to  the  Alabama  Power  Company,  con¬ 
ferring  upon  the  company  right  to  build  the  dams  that  were 
licensed  bv  the  Federal  Power  Commission. 

“Mr.  Turner.  They  are  offered  for  the  purpose  of  prov¬ 
ing  that  we  have  certificates  of  convenience  and  necessity 
in  Alabama. 

•  **•##•#** 

“The  Court.  I  should  assume  that  they  are  proper  for 
the  purpose  of  showing  that  the  company  had  obtained  the 
requisite  certificates  under  the  State  law  as  a  condition 
precedent  to  the  construction  and  operation  of  its  plants. 
Isn’t  that  wrhat  you  want? 

“Mr.  Turner.  That  is  the  purpose. 

“Mr.  Scott.  Is  the  offer  conditioned  that  it  is  for  the  pur¬ 
pose  of  showing  only  the  authority  and  not  for  the  recitals 
contained  therein? 

“Mr.  Turner.  Yes,  we  limit  it  to  that  purpose.  We  limit 
to  the  purpose  stated  by  his  Honor. 

“Mr.  Scott.  Then  that  is  all  right.” 

Whereupon  the  plaintiffs  offered  the  certificate  of  con¬ 
venience  and  necessity  issued  by  the  Alabama  Public  Ser¬ 
vice  Commission  to  the  Alabama  Power  Company  for  the 
construction  and  operation  of  Mitchell  Dam,  being  Docket 
No.  3059,  which  certificate  was  marked  as  Plaintiffs’  Ex¬ 
hibit  No.  7,  and  was  received  in  evidence.  In  this  certificate 
the  Alabama  Public  Service  Commission  found  that  the 
Mitchell  Dam  project  of  Alabama  Power  Company  “is  a 
well-considered  one  and  is  peculiarly  fitted  to  tie  into 

132  its  present  development  and  one  that  will  conserve 
the  wTater  resources  of  the  region  and  while  being  an 
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aid  to  navigation  will  enable  petitioner  to  produce  at  a  rea¬ 
sonable  cost  a  large  quantity  of  power  to  feed  intp  its  ex¬ 
tensive  system,”  and,  also  found  “That  it  is  to  the  best  in¬ 
terest  of  all  concerned  that  the  contemplated  improvements 
as  detailed  in  the  petition  be  made  as  speedily  as  (possible. 

Whereupon  the  Plaintiffs  offered  a  certificate  of  conveni¬ 
ence  and  necessity  issued  by  the  Alabama  Public  Service 
Commission  to  the  Alabama  Power  Company  and  Alabama 
Interstate  Power  Company,  with  respect  to  the  tranjsfer  and 
assignment  by  the  Alabama  Interstate  Power  Company  to 
the  Alabama  Power  Company  of  all  the  rights,  powers  and 
authority  theretofore  granted  by  the  Commission  to  said 
Alabama  Interstate  Power  Company  under  and  by  virtue 
of  the  certificate  of  convenience  and  necessity  issued  by  this 
Commission  on  September  8,  1932,  insofar  as  it  affcuted  the 
construction  of  a  power  project  at  the  location  of  o^e  of  the 
dams  across  the  Tallapoosa  River,  namely,  Cherokek  Bluffs, 
(Martin  Dam),  being  Docket  No.  4279.  This  certificate  was 
received  in  evidence  as  Plaintiffs’  Exhibit  No.  8.  In  this 
certificate  the  Alabama  Public  Service  Commission  found 
“that  it  is  to  the  best  interest  of  the  petitioners,  the  public, 
and  all  parties  concerned  that  the  transfer  and  assignment 
by  said  Alabama  Interstate  Power  Company  to  Alabama 
Power  Company  of  said  rights,  powers,  and  authority  be 
made  as  contemplated  by  said  petition.” 

Whereupon  plaintiffs  offered  the  certificate  of  conveni¬ 
ence  and  necessity  issued  by  Alabama  Public  Service  Com¬ 
mission  to  the  Alabama  Power  Company  and  the  Alabama 
Interstate  Power  Company  for  a  hydroelectric  develop¬ 
ment  on  the  Tallapoosa  River  for  the  construction  and  op¬ 
eration  of  four  dams  across  the  Tallapoosa  Rive(:,  being 
Docket  No.  4279.  This  certificate  was  received  in  Evidence 
as  Plaintiffs  ’  Exhibit  No.  9’.  In  this  certificate  the  Alabama 
Public  Service  Commission  found  “That  the  pro- 
133  posed  plan  is  well-considered  and  will  make  Available 
a  large  amount  of  power  for  the  operation  of  the 
several  proposed  power  plants  in  conjunction  vkth  the 
power  developments  of  the  Alabama  Power  Company  in 
this  region  so  as  to  secure  as  great  benefit  as  possible  from 
the  stored  waters ;  that  a  plan  for  thus  coordinating  these 
several  developments  will  be  best  adapted  to  devbloping, 
conservation  and  utilization  in  the  public  interest  the  navi- 
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gation  and  water  resources  of  the  region ;  and  that  the  stor¬ 
age  reservoirs  proposed  by  petitioner  should  have  an  im¬ 
portant  effect  in  minimizing  damage  for  flood  conditions”, 
and,  “That  it  is  to  the  best  interest  of  all  parties  concerned 
that  the  contemplated  improvements  as  proposed  in  the 
petition  be  made.” 

Whereupon  plaintiffs  offered  in  evidence  a  certificate  of 
convenience  and  necessity  issued  by  the  Alabama  Public 
Service  Commission  to  the  Alabama  Power  Company  for  a 
hydroelectric  power  development  on  the  Coosa  River  near 
Wetumpka,  Alabama,  being  Docket  No.  4681.  This  certifi¬ 
cate  was  received  in  evidence  as  plaintiffs’  Exhibit  No.  10. 

In  this  certificate  the  Alabama  Public  Service  Commission 
found  “that  the  construction  of  the  dam,  powerhouse  and 
other  works  necessary  or  incidental  to  said  development  and 
for  the  construction  of  necessary  transmission  lines  to  con¬ 
nect  said  proposed  power  houses  with  the  system  of  Ala¬ 
bama  Power  Company  so  that  power  generated  at  said  pro¬ 
posed  power  house  may  be  transmitted  through  its  distri¬ 
bution  system  to  the  public,  is  reasonably  necessary  for  the 
convenience  of  the  consumers  and  the  public;  that  the  ap¬ 
plicant  has  complied  with  all  the  laws  of  Alabama,  with  the 
administration  of  which  this  commission  is  charged.” 

Whereupon  Edgar  W.  Robinson  was  called  as  a  witness 
for  and  on  behalf  of  the  plaintiffs  and  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows : 

134  Direct  examination 

I  am  connected  with  Alabama  Power  Company  in  the 
capacity  of  superintendent  of  transmission  and  distribution. 
I  am  familiar  with  the  distribution  system  of  Alabama 
Power  Company  in  the  seven  towns  involved  in  this  litiga¬ 
tion.  All  of  them  are  supplied  from  our  transmission  sys¬ 
tem  vrhich  includes  high  voltage  lines  from  our  generating 
plants  up  to  the  various  load  centers,  which  include  the 
towns  in  litigation,  and  several  substations  which  reduce  the 
voltage  from  the  transmission  voltage  to  distribution  volt¬ 
age,  which  is  11,000  volts  or  2300  volts.  In  each  of  these 
towns  we  havq  a  modern  and  more  or  less  conventional  dis¬ 
tribution  system  consisting  of  primary  stations,  overhead 
pole  lines,  transformers,  secondaries,  services  and  feeders, 
all  being  the  usual  adjuncts  of  a  distribution  system.  Each 
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of  these  seven  distribution  systems  is  adequate  to  take 
care  of  our  present  demands  in  these  places,  and  most  of 
them  have  considerable  surplus  capacity.  Thes^  systems 
are  all  very  well  maintained.  I  am  familiar  with  the  com¬ 
pany’s  personnel  in  each  of  these  seven  cities.  Florence; 
Sheffield  and  Tuscumbia  are  operated  as  a  district  and  in 
that  district  we  have  28  local  employees,  and  from  time  to 
time,  emergency  employees  in  varying  numbers.  At  Rus¬ 
sellville,  we  have  9  regular  employees.  At  Decatur  we  have 
28  regular  employees.  At  Hartselle  we  have  3  regular  em¬ 
ployees  and  at  Guntersville,  2.  In  addition  to  those  local 
employees,  there  are  certain  divisional  employees  whose 
duties  cover  the  whole  northern  division.  These  pities  are 
in  the  northern  division  of  the  company.  Our  operations  are 
split  up  into  six  divisions,  this  area  being  about  h^lf  of  the 
northern  division.  There  are  about  20  divisional  field  em¬ 
ployees  who  spend  a  portion  of  their  time  in  this  larea  and 
whose  duties  lie  in  this  area.  In  addition  to  these  ihere  are 
certain  divisional  general  employees,  part  bf  whose 
135  duties  lie  in  this  area  and  in  these  seven  cities.  Our 
company  personnel  is  filled  at  the  present  time.  We 
have  all  the  employees  we  need. 

Whereupon  the  plaintiffs  having  finished  with  the  witness, 
the  defendants  stated  that  they  did  not  wish  to  cross-exam¬ 
ine  him  and  the  witness  was  dismissed. 

Whereupon  Fernand  Carl  Weiss  was  called  as  a  witness 
for  and  on  behalf  of  the  plaintiffs,  and,  having  first  been 
duly  sworn,  was  examined  and  testified  as  follows : 

Direct  examination 

\ 

I  am  connected  with  the  Alabama  Power  Company  in  the 
capacity  of  manager  of  engineering  and  construction.  I 
have  been  with  Alabama  Power  Company  about  22  years. 
I  am  an  electrical  engineer  I  am  familiar  with  the  construc¬ 
tion  of  Lay  Dam,  Mitchell  Dam,  Jordan  Dam  and|  Martin 
Dam,  and,  I  am  familiar  with  the  drawings  relating  to  the 
navigation  on  the  three  dams  on  the  Coosa  river.  I  was 
familiar  with  them  while  thev  were  being  constructed.  I 
am  familiar  with  the  extent  of  the  excavation  work  done  by 
the  company  for  locks  and  canals  at  Mitchell  and  I  Jordan 
Dam.  The  Mitchell  Dam  space  was  excavated  at  tpe  East 
end,  east  abutment,  and  temporary  closures  were  ljnade  in 
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such  a  manner  that  a  lock  could  be  constructed  around  this 
section.  Heavy  rock  fills  were  placed  on  which  timber  cribs 
were  constructed  in  a  manner  to  conform  with  the  require¬ 
ment  of  the  Army  engineers  at  this  point.  Surveys  were 
made  of  the  river  channel  at  the  upper  end  of  the  reservoir 
made  by  Mitchell  Dam  and  plans  for  an  8-foot  channel  were 
laid  out  to  permit  navigation  to  extend  up  to  the  upper 
dam,  which  is  Lav  Dam.  This  direct  construction  work  was 
undertaken  at  a  cost  of  $70,466.  The  lands  for  these  lock 
facilities,  approximately  40  acres,  were  provided  by  the 
Alabama  Power  Company  at  and  around  the  abutment  of 
Mitchell  Dam.  At  Jordan  Dam,  the  next  one  down 
136  stream  on  the  Coosa  River,  a  60-foot  concrete  chan¬ 
nel  was  constructed  through  the  west  abutment  of 
the  dam,  and  was  temporarily  closed.  This  abutment  was 
so  built  that  lock  gates  could  later  be  installed  without  in¬ 
jur}’  to  the  dam.  An  approach  channel  was  excavated  for  a 
distance  of  2400-feet  and  to  a  width  of  150-feet  at  the  bot¬ 
tom.  A  portion  of  the  lock  wall  was  also  constructed  by  the 
power  company.  This  work  involved  excavation  in  excess 
of  198,000  yards  of  dirt  and  41,700  yards  of  rock,  and  the 
placement  of  41,300  yards  of  backfill  and  over  9,000  yards 
of  concrete,  all  this  being  done  in  accordance  with  the  re¬ 
quirements  for  lock  provisions  in  this  structure.  These  pro¬ 
visions  for  the  lock  at  Jordan  Dam  alone,  cost  Alabama 
Power  Company  $334,301.  I  have  estimated  the  cost  to  the 
Alabama  Power  Company  to  meet  the  requirements  in  the 
Federal  Power  Commission  licenses,  providing  for  the  main¬ 
tenance  of  gauges  and  lighting  Government  houses  at  those 
locks,  and  for  power  to  actuate  the  locks  when  put  in.  The 
gauging  stations,  for  gauging  the  flow  of  the  river,  have 
been  erected.  As  we  constructed  dams  down  river,  we  had 
to  replace  the  gauging  station  which  was  then  farthest  down 
stream  with  a  new  one.  The  ones  now  in  service  on  the 
Coosa  Rivet*  include  a  gauge  at  Chiltonsburg  and  one  be¬ 
low  at  Jordan  Dam.  There  is  a  gauging  station  on  the  Ala¬ 
bama  River  near  Montgomery  and  two  gauges  on  the  Talla¬ 
poosa  River,  one  at  Wadleigh  and  one  below  Thurlow  Dam. 
These  gauge  stations  cost  Alabama  Power  Company  in  ex¬ 
cess  of  $7,100  and  entail  to  the  company  a  current  annual 
operating  and  maintenance  expense  in  excess  of  $2,500.  The 
contingent  liability  of  Alabama  Power  Company  for  lock 
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Lay  Dam 
|dan  Dam, 
cost  Ala- 


operations  and  facilities  for  the  lock  tenders  for 
is  290  H.  P. ;  for  Mitchell  Dam,  285  H.  P. ;  for  Jo^i 
600  H.  P.,  making  a  total  of  1,175  H.  P.,  which  will 
bama  Power  Company  around  $300  per  H.  P.  investment 
cost. 

Whereupon  the  plaintiffs  having  finished  witlj 
ness,  the  defendants  stated  that  they  did  n 
137  cross-examine  him  and  the  witness  was  dismissed. 


the  wit- 
bt  wish  to 


Whereupon  James  A.  Emery  was  called  as  a  yitness  on 
behalf  of  the  plaintiffs  and  having  been  first  diily  sworn 
was  examined  and  testified  as  follows : 

Direct  examination 

My  name  is  James  A.  Emery  and  I  live  in  Montclair,  New 
Jersey,  a  suburb  of  New  York  City.  I  am  Senior  Vice- 
President  of  Ford,  Bacon  &  Davis,  Inc.,  whose  business  is 
general  engineering.  The  firm  was  established  in  1894  and 
conducts  a  general  engineering  business  in  industrial  and 
public  utilities  properties,  covering  engineering,  designing, 
construction  and  management.  The  firm  engages  in  ap¬ 
praisal  and  valuation  of  properties,  which  is  a  very  impor¬ 
tant  part  of  our  work. 

I  was  graduated  from  the  Massachusetts  Institute  of 

Technology  in  1893  as  a  civil  engineer.  I  was  engaged  in 

the  Institute  for  one  vear  thereafter  as  an  assistant  instruc- 

* 

lor.  Then  I  was  engineer  and  draftsman  for  companies 
making  street  railway  special  track  work.  Th^n  I  con¬ 
ducted  an  independent  engineering  office  in  Boston.  Since 
1898  I  have  been  almost  continuously  associated  in  this  en¬ 
gineering  work  with  Messrs.  Ford,  Bacon  and  Davis  of 
New  York,  and  the  successor  corporation,  Ford,  Bacon  & 
Davis,  Inc.  During  all  that  period  I  have  had  to  do  with 
valuations  of  all  kinds  of  properties,  and  principally  with 
public  utilities  properties.  I  have  had  experience  as  an 
operator  of  public  utilities,  being  for  four  years  engaged  in 
charge  of  the  operation  of  the  Birmingham  Railway  Light 
&  Power  Company  in  Birmingham,  Alabama,  operating  all 
of  the  electric  light,  electric  railway  and  gas  facilities  in 
Birmingham. 

I  have  made  an  appraisal  of  the  properties  of  Alabama 
Power  Company  involved  in  this  litigation,  whiclji  proper¬ 
ties  are  located  in  the  cities  of  Florence,  Sheffield,  Tus- 
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138  cumbia,  Rusellville,  Decatur,  Hartselle  and  Gunters- 
ville.  I  made  a  valuation  of  the  property  of  the  com¬ 
pany  in  those  seven  cities.  Our  valuation  of  this  physical 
property  of  Alabama  Power  Company  in  Florence  amounts 
to  $271,066;  in  Sheffield,  $227,840;  in  Tuscumbia,  $121,800; 
in  Russellville,  $121,684;  in  Decatur  $299,885;  in  Hartselle 
$62,174;  in  Guntersville,  $83,057 ;  the  total  being  $1,187,206. 
I  have  made  a  study  of  the  damage  that  would  result  to  the 
remaining  system  if  the  properties  of  Alabama  Power  in 
these  seven  cities  are  separated  from  the  company’s  system. 

“Q.  What  do  you  find  to  be  the  damage  to  the  remaining 
part  of  the  system  by  reason  of  the  severance  of  these  seven 
towns  ? 

“Mr.  Scott.  We  object  to  that,  if  the  Court  please,  be¬ 
cause  it  is  incompetent,  irrelevant  and  immaterial,  it  calls 
for  a  conclusion  of  this  witness.  No  foundation  has  been 
laid  in  his  testimony  of  speculative  damages  projected  into 
the  future. 

“The  Court.  I  will  overrule  the  objection. 

“Mr.  Scott.  We  will  note  an  exception. 

“  (By  Mr.  Turner) 

“Q.  State  i what  you  found?  “A.  The  total  estimate  of 
damages  to  the  remaining  property  is  $704,073.” 

Cross-examination 

I  did  not,  and  never  have,  made  an  appraisal  of  all  of 
the  company’s  property.  These  particular  appraisals,  with 
the  exception  of  Guntersville  were  made  in  1935  on  the  re¬ 
quest  of  the  Chemical  National  Bank  in  connection  with  its, 
trusteeship.  I  have  not  made  a  more  recent  appraisal,  with 
the  exception  of  Guntersville  properties  of  the  company.  I 
personally  made  the  appraisal  of  the  going  concern  value 
and  of  the  severance  damages.  I  was  in  direct  charge  of 
the  work  of  physical  appraisal  but  did  not  have  anything 
to  do  with  the  details. 

“Bv  the  Court : 

•r 

“Q.  In  estimating  the  damage  you  testified  to, 

139  how  did  vou  2:0  about  it?  What  does  that  reallv 
mean?;  A.  It  covers  briefly  the  loss  that  the  company 

will  suffer  with  respect  to  certain  of  the  property  in  the 
territory  that  is  to  be  taken,  such  as  a  loss  on  its  real  es- 
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tate;  namely,  that  it  would  not  pay  to  sell  the  real  estate 
for  its  value  as  an  operating  property.  It  wduld  be  sub¬ 
jected  to  some  loss  in  the  removal  of  fixtures  ahd  supplies. 

“It  would  be  at  a  loss  with  respect  to  the  usp  of  a  high- 
tension  transmission  line  that  serves  many  of  those  places. 
That  is,  if  this  load  is  taken  off,  its  full  use  cajnnot  be  ob¬ 
tained  again. 

“It  will  suffer  a  loss  with  respect  to  the  carrying  charges 
on  that  portion  of  its  power-production  facilities!  and  trans¬ 
mission  facilities  that  are  made  idle  until  such  fime  as  the 
other  load  grows  sufficiently  to  absorb  it. 

“It  wfill  also  lose  the  cost  of  that  certain  general  prop¬ 
erty,  which  cost  or  proportion  of  cost  has  beeiji  absorbed 
by  the  business  in  these  towns. 

“It  will  also  suffer  a  loss  by  reason  of  certain  of  the  gen¬ 
eral  expenses,  a  proportion  of  which  is  now  carried  by  the 
business  in  these  towns  and  which  will  be  thrown  back  on 
the  remainder  of  the  svstem  until  such  time  as  the  svstem 

V  * 

grows  sufficiently  to  cover  the  loss  or  offset  the  loss. 

“Q.  The  value  of  these  properties  in  these  seven  towns 
you  have  stated  to  be  about  $1,100,000.  If  those  properties, 
having  that  value,  were  severed  from  the  rest  of  the  com¬ 
pany’s  plant  in  Alabama,  your  estimate  would  bp  that  the 
rest  of  the  plant  would  be  worth  some  $700,000  lpss  than  it 
is  now?  A.  Yes. 

“Q.  That  is  the  theory  of  it?  A.  That  is  rijj 
Honor.” 


ght,  your 


140 


Re-direct  Examination . 


James  A.  Emery.  There  has  not  been  a  substantial 
change  in  prices  going  into  electric  distribution  systems 
since  my  appraisal  of  these  properties  in  1935. 

Re-cross  examination 

I  did  not  make  any  estimate  of  damages  in  case  of  com¬ 
petition  from  another  plant.  My  entire  conclusion  as  to 
damage  has  to  do  with  a  complete  severance  of  these  plants 
now  in  operation.  My  estimate  is  based  on  the  assumption 
that  the  entire  property  of  the  company,  property  pnd  busi¬ 
ness,  in  those  towns  would  disappear.  My  estimatp  * 
upon  the  resultant  damage  that  would  be  caused  by 


is  based 
Ithe  erec¬ 


tion  in  any  of  these  towns  of  a  municipal  power  pla[nt  which 
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would  compete  and  take  all  the  business.  It  is  an  anom¬ 
alous  condition  in  these  davs  to  have  two  electric  distribu- 
tion  systems  competing  with  each  other  indefinitely  in 
places  like  Florence,  Sheffield,  Tuscumbia,  Decatur,  Hart- 
selle,  Gunteirsville  and  Russellville.  I  assume  that  the  com¬ 
pany  would  rather  take  its  loss  than  spend  money  fighting 
it  indefinitely.  Assuming  that  a  municipal  plant  is  erected 
in  each  of  these  cities  and  that  they  are  in  competition  with 
the  distribution  systems  therein  operated  by  Alabama 
Power  Company,  and  further,  assuming  that  the  rates 
charged  for  power  by  the  municipally  operated  plants 
higher  than  the  rates  charged  by  Alabama  Power  Company, 
the  company  would  still  suffer  some  damage.  I  do  not 
know  what  the  damage  would  be  under  such  assumed  con¬ 
ditions  and  have  made  no  estimate  concerning  same. 

Whereupon  the  plaintiffs  having  finished  with  the  wit¬ 
ness,  the  defendants  stated  that  they  did  not  have  any  fur¬ 
ther  cross-examination  to  make  of  him  and  the  witness  was 
dismissed. 

Whereupon  plaintiffs  offered  the  application  of 
141  the  city  of  Decatur,  Alabama,  to  the  Federal  Emer- 
e:encv  Administration  of  Public  Works  for  a  loan 
and  grant  of  $285,000  for  the  purpose  of  financing  the  con¬ 
struction  of  a  municipal  electric  distribution  system.  The 
application  w’as  a  photostatic  copy  of  the  original  applica¬ 
tion  furnished  to  plaintiffs  by  the  defendants  and  was  re¬ 
ceived  in  evidence  as  Plaintiffs  Exhibit  No.  11.  This  appli¬ 
cation  is  substantially  the  same  in  form  and  type  of  in¬ 
formation  given  as  the  application  of  Hartselle  set  forth 
herein  as  plaintiffs’  Exhibit  14.  The  following  statements, 
among  others,  are  contained  in  Plaintiffs  ’  Exhibit  No.  11: 

“(c)  Ecoiiomic  and  Social  Value:  The  present  electric 
light  and  power  distribution  system  is  being  operated  by 
public  utility.  The  construction  of  a  municipal  system 
w’ould  be  of  great  economic  and  social  value  to  the  inhab¬ 
itants  of  the  community. 

In  the  first  place,  the  construction  wxnild  put  many  unem¬ 
ployed  men  to  work. 

In  the  second  place,  the  distribution  of  cheap  power  from 
the  Tennessee  Valley  Authority  will  cause  a  large  increase 
in  the  use  of  power  in  the  homes  and  by  industry.  The 
larger  use  of  power  in  the  homes  will  tend  to  reduce  drudg- 
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erv,  increase  conveniences  and  make  for  a  happier  home 
life. 

The  larger  use  of  power  by  industry  will  tend  to  increase 
pay  rolls,  which  in  turn  will  increase  the  demand  for  busi¬ 
ness  and  professional  service. 

The  successful  application  of  the  cheap  TVA  p|ower  will 
tend  to  reduce  electric  light  and  power  rates  in  ojther  com¬ 
munities. 

IV.  (d)  Relation  to  General  Plant:  The  project 

142  is  in  line  with  the  National  Plan  to  promote  the  hap¬ 
piness  and  prosperity  of  the  people  by  making  avail¬ 
able  cheap  electric  power. 

(e)  City  or  Regional  Planning  Board:  There  is  no  city 
Planning  Board.  Decatur  is  in  the  Tennessee  Vklley  and 
is  within  the  area  to  be  served  by  the  Tennessee  Valley 
Authority.  The  Authority  has  indicated  willingness  to  sup¬ 
ply  power  if  the  city  can  secure  the  funds  with  which  to 
construct  the  distribution  system. 

(f)  Metropolitan  District:  The  city  is  an  independent 
community  and  this  question  is  not  applicable. 

(g)  Endorsements :  The  citizens  of  Decatur  endorsed  the 
project  in  an  election  held  on  October  31,  1933  by  a  vote  of 
1,415  to  501.  The  Mayor  and  Counsel  are  unanimously  in 
favor  of  the  Project. 

(h)  Objections:  No  objections  have  been  filed  with  the 
city  authorities. 

(i)  Competition:  The  project  will  compete  with  a  similar 
enterprise  of  Alabama  Power  Company,  unless  its  distri¬ 
bution  system  should  be  taken  over. 

(j)  Status  of  Project:  Surveys',  estimates  and  specifi¬ 
cations  have  been  made. 

Bids  can  be  received  within  three  weeks  after  the  ap¬ 
proval  of  the  loan  and  grant  and  the  funds  made  available. 
Construction  can  begin  within  ten  days  after  letting  of 
contract  and  can  be  completed  in  eight  months. 

(k)  Number  of  Men  Employed:  It  is  estimate^  that  an 
average  of  100  men  will  be  employed  directly  on  the  work 
for  a  period  of  eight  (8)  months  and  that  employment  will 
be  given  to  about  300  men  for  the  same  period,  for  the  man¬ 
ufacture  of  equipment  and  material. 

(1)  Priority  of  Project:  In  view  of  the  fact  that 

143  Decatur  is  right  on  the  Tennessee  River,  is  only  45 
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miles  from  Muscle  Shoals  (only  20  miles  from  'Wheeler 
Dam) ;  is  the  largest  city  on  the  Tennessee  River  below 
Chattanooga;  and  the  people  are  so  overwhelmingly  in 
favor  of  cooperating  with  the  Administration  by  making 
use  of  TV A  power,  it  seems  that  this  project  should  be 
given  prior  and  preferential  consideration. 

(m)  Sequence:  There  is  no  dependent  construction.  A 
house  to  house  canvas  has  been  made,  which  indicates  that 
more  than  95%  of  domestic,  70%  of  commercial,  and  75% 
of  industrial  consumers  will  take  power  from  the  munici¬ 
pal  plant  on  TVA  rates  as  soon  as  service  can  commence. 

(n)  Regenerative  Character:  It  is  expected  that  the  ap¬ 
plication  of  Cheap  TVA  electric  power  rates  will  cause  the 
purchase  and  use  of  electrical  appliances  for  household  use, 
which  will  stimulate  the  manufacture  and  sale  of  such  ar¬ 
ticles. 

In  our  estimate  of  labor,  Page  3  section  (b)  and  Page  4 
section  (k),  we  assumed  an  average  employment  of  50% 
skilled  and  50%  unskilled  labor. 

The  low  TVA  rates  will  tend  to  bring  in  new  industries. 
This  of  course  will  call  for  the  employment  of  both  skilled 
and  unskilled  labor  in  construction  of  plants  and  housing 
for  employes. 

(o)  Permanence:  The  construction  of  the  project  as  sub¬ 
mitted  will  take  care  of  the  needs  of  the  communitv  for 
some  months.  With  relatively  small  outlays  (which  can  be 
taken  care  of  out  of  current  earnings)  the  project  will  an¬ 
swer  the  needs  of  the  community  for  many  years. 

•  •**#*••# 

144  (r)  Unemployment :  There  are  about  1,000  unem¬ 

ployed  persons  in  the  City,  and  the  County  Emer¬ 
gency  Relief  Committee  has  been  spending  about  $12,000.00 
per  month  on  relief. 

(s)  Incidence  of  material  Orders:  Except  untreated  lum¬ 
ber,  sand  and  gravel  all  material  must  be  secured  from  with¬ 
out  the  County.  Cement,  iron  roofing,  and  treated  poles 
normally  come  from  Birmingham,  Alabama.  Electrical 
equipment  and  supplies  and  copper  wire  come  from  the 
north  and  east.  Gas  and  oil  come  from  Louisiana  and 
Texas. 
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Estimating  operating  expenses  for  the  System  js  shown 
below  in  detail  for  the  year  1935,  the  first  full  year  <pf  opera¬ 
tion: 

Power  at  Wholesale  from  TENNESSEE  VALLD 
THORITY: 

$38,058 


EY  AU- 


V.  (d)  Discussion  of  Estimated  Revenue  and  Expense: 


The  financial  table  indicates  a  reasonable  margin 
plus  during  the  life  of  the  loan.  The  increases  in 
enues  shown  are  in  line  with  the  expected  develop 


of  sur- 
the  rev- 
bient  of 


the  area  as  the  Community  gets  to  using  TVA  cheap  power. 

********* 

(e)  Schedule  of  Rates:  The  following  are  the  rat^s  to  be 
charged.  These  rates  may  be  changed  by  the  Municipality 
with  the  approval  of  TENNESSEE  VALLEY  AUTHOR¬ 
ITY,  provided  no  rate  shall  be  higher  than  the  rate  for  sim¬ 
ilar  service  authorized  by  Alabama  Public  Service  Cfommis- 
sion  for  public  utility. 

TVA  Rates  are  attached. 


145  (1)  Receipts  and  Expenditures  of  the  City:  The 

budget  of  the  city  has  been  balanced  for  manX  years. 
There  is  nothing  to  indicate  that  the  present  current  expen¬ 
ditures  will  exceed  the  prudently  estimated  ordinary  rev¬ 
enues,  and  the  assurance  is  given  that  the  budget  will  be  bal¬ 
anced.  Below  is  a  table  showing  the  receipts  and  expendi¬ 
tures  for  the  past  your  years : 


Revenues  1930 


1931 


1932 


1933 


$154,915.24  $143,045.35  $127,447.15  $125 


Expenditures 

127,941.23  155,047.16  103,073.46 


,900.49 


97],848.53 


Surplus 

Deficit 


26,974.01 


24,373.69  28 


051.96 


12,001.81 

(Thereupon  follow  details) 
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(m)  Description  of  City :  *  *  *  *  * 

Decatur  is  40  miles  East  of  Muscle  Shoals  and  only  20 
miles  from  Wheeler  Dam.  The  completion  of  the  Wheeler 
Dam  will  make  possible  water  transportation  the  year 
found. 

•  #••••#* 

;  334  Brown  Marx  Building, 

Birmingham,  Alabama, 

December  14,  1933. 

Honorable  Mayor  and  Council, 

City  of  Decatur,  Alabama. 

Gentlemen : 

We  have  made  field  surveys,  studies,  investigations  and 
estimates  for  a  proposed  Municipal  electric  light  and  power 
distribution  system  for  your  City,  including  a  line  and  dis¬ 
tribution  system  for  Austinville. 

The  proposed  system  covers  the  entire  business  and  resi¬ 
dential  section  of  Decatur  and  Austinville. 

146  It  is  estimated  that  the  distribution  system  will 
cost  $371,743.00,  of  which  $285,000.00  is  to  be  a  loan 
and  $86,743.00  is  to  be  a  grant  from  the  Federal  Govern¬ 
ment. 

Details  of  the  estimated  cost  are  as  follows : 

(Thereupon  followed  the  tabulated  details  of  cost) 

•  !#  •  *  •  •  *  * 

We  have  gone  very  carefully  into  the  matter  of  power 
rates,  both  wholesale  and  retail. 

We  feel  that  our  estimates  of  expected  Revenue  are  ultra¬ 
conservative  :  We  took  the  actual  customers  who  signed 
request  for  you  to  construct  a  municipal  distribution  system 
and  figured  the  bills  on  the  proposed  TVA  rates.  We  as¬ 
sumed  an  annual  increase  of  only  5%  of  this  number  for 
the  first  five  years,  vrhich  brings  the  number  of  customers 
only  to  the  number  of  buildings  now  wired  for  electric  ser¬ 
vice. 

Our  estimates  indicate  that  with  the  extremely  low  re¬ 
tail  TVA  rates  the  operation  of  the  municipal  system  will 
pay  all  operating  costs,  the  amortization  of  the  loan  within 
20  years,  all  State,  County,  School  District,  and  City  taxes 
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and  licenses  at  same  rates  as  public  utility,  and  then  have  a 
comfortable  surplus  each  year. 

In  addition  the  consumers  will  have  a  saving  of  about 
40%  on  their  power  bills. 

On  account  of  the  fact  that  an  intensive  appliance  cam¬ 
paign  is  being  projected  by  the  TENNESSEE  VALLEY 
AUTHORITY  to  put  energy  consuming  devices  on  the 
market,  we  feel  that  within  a  few  months  the  energy  con¬ 
sumption  by  domestic  consumers  will  be  largely  increased. 


* 


147 


The  amount  of  $38,058  for  power  at  wholesale  from 
TENNESSEE  VALLEY  AUTHORITY  ok  the  ap¬ 
plication  of  Decatur,  Alabama,  is  for  energy  to  be  pur¬ 
chased  at  their  regular  quoted  schedule,  as  follows : 


1,810  K.W.  demand 
100,000  k.w.h.  energy 
200,000 
217,000 


<  i 


u 


u 


a 


@  .90 
@  .004 
@  .003 
@  .0025 


517,000 


Total  per  month  $3,1  1.50 
Total  per  year  $38,0  8.00 


We  are  advised  by  the  TENNESSEE  VALLEY  AU¬ 
THORITY  that  transmission  lines  will  be  run  into  the  city 
and  the  main  part  of  the  sub-station  supplied  by  T.V.A., 
including  the  step-down  transformers  at  no  cost  to  the  city. 
They  propose  to  furnish  the  current  and  meter  on  the  low 
side  of  the  main  transformers  at  a  distribution  voltage  of 
approximately  2300  volts. 

•  #•*#•#* 

It  seems  very  desirable  that  the  distribution  system  be 
constructed  at  once  for  several  reasons :  | 

1.  To  put  men  to  work. 

2.  To  cooperate  with  TENNESSEE  VALLEY  AU¬ 
THORITY  in  making  available  cheap  power  rate^  to  the 
residents  of  the  community. 

3.  Because  loans  and  grants  are  available  from  tljie  Fed¬ 
eral  Emergency  Administration  of  Public  Works  on  lib¬ 
eral  terms. 
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We  recommend  that  you  immediately  take  the  necessary 
steps  to  apply  for  a  loan  of  $285,000  and  a  grant  of 

148  $86,743  from  the  Federal  Emergency  Administra¬ 
tion  of  Public  Works. 

Assuming  favorable  action  on  the  loan  and  grant  we  rec¬ 
ommend  that  you  contract  for  power  from  TENNESSEE 
VALLEY  AUTHORITY  for  power  at  wholesale. 

Respectfully, 

T.  M.  FRANCIS. 

PAUL  S.  HALEY. 

Consulting  Engineers.” 

(The  application  also  pointed  out  a  large  amount  of  bonds 
and  notes  of  the  city  that  were  in  default  both  as  to  inter¬ 
est  and  principal.) 

Whereupon  Plaintiffs  offered  the  application  of 

149  the  city  of  Guntersville,  Alabama,  to  the  Federal 
Emergency  Administration  of  Public  Works  for  a 

loan  and  grant  of  $100,000  for  the  purpose  of  financing  the 
construction  of  a  municipal  electric  distribution  system. 
The  application  was  a  photostatic  copy  of  the  original  ap¬ 
plication  furnished  to  plaintiffs  by  the  defendants  and  was 
received  in  evidence  as  Plaintiffs  Exhibit  No.  12.  This  ap¬ 
plication  is  substantially  the  same  in  form  and  type  of  in¬ 
formation  given  as  the  application  of  Hartselle  set  forth 
herein  as  Plaintiffs  Exhibit  14.  The  following  statements, 
among  others,  are  contained  in  Plaintiffs  Exhibit  No.  12: 

4  4 II.  Summarized  General  Inf  ormation: 

•  #••••** 

d.  Consulting  Engineer:  Lide  &  Adler,  Woodward  Build¬ 
ing,  Birmingham,  Alabama. 

•  *••••#* 


IV.  Project: 
a.  General  description: 

The  project  under  contemplation  will  consist  of  a  com¬ 
plete  and  new  electric  light  and  power  distribution  system 
for  a  city  of  about  3000  population.  It  is  proposed  that  the 
distribution  system  be  energized  from  a  transformer  sub- 
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station  located  near  the  center  of  the  city,  which  sub-station 
will  be  furnished  by  the  Tennessee  Valley  Authority  and 
supplied  by  them  with  energy  from  Muscle  Shoals  and 
Wheeler  Dam.  j 

The  distribution  system  is  intended  to  pracjtically  supli- 
cate  and  supplant  a  public  utility  distribution  system.  The 
city  has  secured  ten  year  contracts  from  practically  all  of 
the  consumers  now  in  the  city,  which  contracts  read  as  fol¬ 
lows  :  ' 

(Thereupon  follows  the  Contingent  JPower  Con- 
150  tract  which  is  exactly  the  same  as  the  ojne  set  forth 
in  Exhibit  14  herein) 

The  estimates  of  cost  and  of  earnings  are  basled  upon  the 
signed  customers.  Some  of  these  customers  art  at  present 
disconnected.  Inasmuch,  however,  as  this  loan  is  for  a  long 
period,  these  customers  will  be  connected  to  the  system 
when  normal  business  resumes,  and  especially  When  cheap 
power  is  offered.  It  is  proposed  to  construct  a  new  system 
complete  without  removing  the  old  system.  i 

It  is  also  proposed  to  construct  a  central  distributing 


sub-station  near  the  center  of  the  city,  which 
will  be  equipped  with  transformers  furnished  by 


sub-station 
the  T.V.A. 


b.  Estimates  of  the  Cost  of  the  Project: 


The  cost  estimates  are  based  upon  the  number  of  consum¬ 
ers  signed  up  and  upon  their  classification.  The  loads  of 
the  industrial  consumers  were  ascertained  by  inspectors. 
The  consumption  of  the  domestic  and  commercial  consum¬ 
ers  is  predicated  upon  a  return  to  normal  business  condi¬ 
tions  and  upon  the  normal  stimulation  of  consumption  by 
the  low  promotional  rates  to  be  put  into  effect  by  l]he  T.V.A. 


Economic  and  Social  value  of  the  project: 

c.  The  lower  rates  resulting  from  this  project  will  stim¬ 
ulate  the  industrial  and  commercial  development  of  the 
city,  and  with  the  use  of  household  electrical  appliances  the 
drudgery  of  house-keeping  will  be  greatly  relieved, 
151  thus  improving  home  life  for  the  residents. 
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d.  The  project  is  a  part  of  the  program  of  the  Tennessee 
Valley  Authority  of  establishing  better  living  and  social 
conditions  in  the  regions  within  transmisson  distance  of 
the  Muscle  Shoals  power  development. 

**•**#*• 

f.  The  city  is  an  isolated  town  on  the  Tennessee  River, 
and  is  a  part  of  the  T.V.A.  project. 

******** 

i.  The  project  will  not  be  competitive  since  practically 
all  of  the  consumers  are  signed  up  for  a  ten  (10)  year 
period. 

******** 

The  field  and  office  labor  incident  to  the  work  will  entail 
about  20%  of  the  total  cost,  or  about  $20,000. 

******** 

V.  Revenues  <fc  Expenses: 

******** 

b.  The  estimated  income  is  predicated  upon  the  assump¬ 
tion  (a)  of  a  return  to  normal  business  conditions  during 
the  period  of  the  loan,  (b)  that  the  town  will  not  grow  in 
population  during  this  period,  and  (c)  that  the  low  T.V.A. 
rates  will  stimulate  customer  consumption.  These  assump¬ 
tions  seem  conservative. 

******** 

Much  of  the  present  industrial  load  is  seasonal,  which 
will  have  the  effect  of  increasing  the  KW  demand  and  de¬ 
creasing  the  load  factor  of  the  city’s  purchased  power.  The 
T.V.A.  power  demand  rates  to  municipalities,  however,  pro¬ 
vide  for  this  contingency  so  that  the  annual  weighted 
152  demand  will  not  be  greatly  increased. 

******** 

The  annuhl  weighted  demand  is  estimated  at  about  500 
KW.  On  the  basis  of  500  KW  and  1,348,000  KWH  per  year, 
the  cost  of  T.V.A.  power  would  be  $10,800  per  year. 

#>•  *  *  *  *  *  * 
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Jan.  10,  1934 

Mr.  George  J.  Davis,  Jr. 

State  Engineer, 

Alabama  Advisory  Board, 

Federal  Emergency  Adm.  of  P.  W. 

Montgomery,  Alabama. 

Dear  Mr.  Davis: — 

IN  RE:  Application  of  GuntersviUe,  Alabama  for  loan 
for  construction  of  electrical  distribution  system. 

This  is  in  reply  to  your  favor  of  December  29,  1935,  re¬ 
questing  additional  information  in  connection  ^vith  the 
above  application. 

*##*#♦## 

III.  It  is  estimated  that  about  20%  of  the  customers 
signed  up  to  take  power  from  the  municipal  plant  are  at 
present  not  taking  service  from  the  existing  utility'  system. 
This  is  due  largely  to  the  general  economic  conditions  and 
the  high  existing  rates  for  electric  energy. 

*###*•#* 

It  is  anticipated  that  greatly  increased  consumption  of 
electricity  will  arise  from  the  promulgation  of  the 
153  low  T.  V.  A.  rate  schedules,  in  connection  with  the 
projected  Electrical  Home  &  Farm  Appliance,  Inc., 
which  will  enable  the  residential  customers  to  buy  electric 
appliances  and  thereby  increase  their  demands. 

*#•*«*%* 


The  annual  weighted  demand  is  estimated  at  about  450 
KW.  On  the  basis  of  450  KW  and  888,000  KWH  per  year, 
the  cost  of  T.V.A.  power  would  be  about  $8,400. 

*••*•*## 


The  above  tabulation  is  predicated  upon  a  granlj  of  30% 
of  the  cost  of  labor  and  material,  which  will  enable  the  mu¬ 
nicipality  to  make  effective  immediately  the  low  rates,  in 
cooperation  with  the  Tennessee  Valley  Authority’s  pro¬ 
gram.  This  grant,  as  shown  above,  will  carry  the  project 
thru  its  period  of  development.  If  the  grant  is  applied  as 
shown  above,  there  will  be  a  fair  margin  of  safety  even 
under  the  conservative  estimates  of  income. 
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If  there  is  any  further  additional  information  desired  we 
will  be  glad  to  supply  same  upon  request. 

I  Yours  very  truly, 

!  LIDE  &  ADLER 

I  By  JULIAN  E.  ADLER 

JEA/T 

Whereupon  plaintiffs  offered  the  application  of  the 
154  city  of  Florence,  Alabama,  to  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  for  a  loan  and 
grant  of  $486,122.48  for  the  purpose  of  financing  the  con¬ 
struction  of  a  municipal  electric  distribution  system.  The 
application  was  a  photostatic  copy  of  the  original  applica¬ 
tion  furnished  to  plaintiffs  by  the  defendants  and  was  re¬ 
ceived  in  evidence  as  Plaintiffs  Exhibit  No.  13.  This  ap¬ 
plication  is  substantially  the  same  in  form  and  type  of  in¬ 
formation  given  as  the  application  of  Hartselle  set  forth 
herein  as  Plaintiffs  Exhibit  14.  The  following  statements, 
among  others,  are  contained  in  Plaintiffs  Exhibit  No.  13: 

“IV.  THE  PROJECT: 

a.  General  Description: 

******* 

The  present  distribution  system  is  supplied  by  two  trans¬ 
mission  lines  which  connect  with  the  Alabama  Power  Com¬ 
pany’s  transmission  network  through  the  high  tension  sub¬ 
station,  now  leased  bv  the  United  States  to  the  Alabama 
Power  Company,  which  is  located  near  the  Steam  Plant  of 
U.  S.  Nitrate  Plant  No.  2. 

******* 

It  was  the  intention  of  the  City  of  Florence,  until  very 
recently,  to  purchase  such  of  the  existing  distribution  equip¬ 
ment  as  could  be  advantageously  used  in  the  municipal  dis¬ 
tribution  system,  and  to  repair  and  extend  the  usable  por¬ 
tions  of  the  existing  system  to  make  them  conform  to  the 
service  and  capacity  requirements  of  the  City’s  proposed 
distribution  svstem.  A  detailed  survev  was  made  of  the 
existing  system  by  the  Consulting  Engineer  for  the  City 
of  Florence  to  determine  the  value  of  the  existing  system 
and  the  value  of  such  of  the  existing  properties  as  the 


TEXAS  UTILITIES  &  ALABAMA  POWEB  CO.  VS.  H.  L.  ICE 


ES.  103 


155  City  of  Florence  might  advantageously  use  ap  a  part 
of  the  municipal  distribution  system.  The  survey  re¬ 
vealed  : 

That  much  of  the  existing  system  will  not  fit  into  the 
plans  of  an  independent  municipal  system  such  as  xhe  City 
of  Florence  will  require;  that  the  condition  of  the  existing 
system  is,  in  general,  very  poor  because  of  deferred  main¬ 
tenance  ;  that  the  usable  properties,  if  acquired  by  tjhe  City, 
will  require  very  extensive  repairs  and  enlargements  to 
put  the  system  in  a  proper  serviceable  condition  and  to 
provide  the  capacity  for  the  increased  demand^  which 


such  of 
eously 


* 


low^er  rates  will  induce;  that  the  present  value  of 
the  existing  equipment  as  the  City  could  advanta 
use,  when  due  account  is  taken  of  depreciation  and  obso¬ 
lescence,  is  less  than  40%  of  the  value  which  the  Alabama 
Power  Company  places  on  the  same  equipment. 

In  view  of  the  foregoing,  it  appears  that  no  satisfactory 
negotiations,  wrhich  will  be  acceptable,  to  the  City  of  Flor¬ 
ence,  can  be  effected  with  the  Alabama  Power  Company  for 
the  purchase  of  any  considerable  portion  of  the  Existing 
distribution  system.  Therefore,  the  Board  of  Commis¬ 
sioners  of  Florence  propose  that  the  City  should  build  an 
entirely  new  Electric  Distribution  System  wThich  would  be 
better  adapted  to  the  operating  and  service  requirements  of 
the  City  than  is  the  existing  system.  THE  FRANCHISE, 
UNDER  WHICH  THE  ALABAMA  POWER  COMPANY 
HAS  BEEN  PERMITTED  TO  OPERATE  THE  ELEC¬ 
TRIC  DISTRIBUTION  UTILITY  IN  FLORENCE,  ALA¬ 
BAMA,  EXPIRED  MARCH  12,  1933.  A  SIX  MONTHS 
EXTENSION  OF  THE  FRANCHISE,  WHICEfl  WAS 
GRANTED,  EXPIRED  SEPTEMBER  12,  1933.  $INCE 
THE  LATTER  DATE,  THE  ALABAMA  POWElt  COM¬ 
PANY  HAS  BEEN  OPERATING  THE  lELEC- 
156  TRIC  UTILITY  IN  FLORENCE  WITHOUT  A 
FRANCHISE  AND  AT  SUFFERANCE  ON  THE 
PART  OF  THE  CITY. 

Upon  completion  of  the  new  system,  the  City  will  declare 
the  existing  equipment  of  the  Alabama  Power  Company, 
which  is  in  a  very  poor  state  of  repair,  to  be  a  public  nui¬ 
sance,  and  compel  them,  under  existing  Alabama  law,  to 
remove  their  equipment  from  the  streets  of  Florence. 
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The  new  system  which  the  City  of  Florence  proposes  to 
build,  as  compared  to  the  existing  system,  will  have  greater 
capacity  and  will  permit  of  more  flexible  and  more  reliable 
operation. 

******** 

c.  Economic  and  Social  Value: 

******** 

The  residents  of  Florence  and  of  the  Muscle  Shoals  Dis¬ 
trict  have,  for  more  than  a  generation,  been  cognizant  of 
the  enormous  industrial  possibilities  of  this  section,  which 
awaited  only  the  economical  development  and  proper  dis¬ 
position  of  the  power  potentialities  of  the  Tennessee  River. 
These  people  have  given  tremendously  of  their  time  and 
money  in  th^ir  effort  to  promote  the  proper  development 
and  utilization  of  the  power  resources  of  the  Tennessee 
River,  and  particularly  for  the  development  of  Wilson 
Dam,  which  is  situated  contiguous  to  the  corporate  limits 
of  Florence,  and  Dam  No.  3,  which  will  be  located  about  16 
miles  upstream  from  Wilson  Dam. 

They  were  encouraged  to  believe  when  Wilson  Dam  was 
begun  and  completed  by  the  Government  that  their 
157  objective  was  in  sight  and  that  the  low  cost  power, 
which  had  been  for  so  long  a  time  their  vision  and 
hope,  was  to  be  made  available  at  rates  which  would  stimu¬ 
late  industrial  development  and  permit  greater  use  of  elec¬ 
tricity  in  the  homes. 

Since  the  completion  of  Wilson  Dam  in  1925,  it  has  been 
operated  by  the  Government,  but  the  efforts  of  the  private 
power  companies  and  an  administration  sympathetic  with 
the  purpose  of  the  power  interests,  have  delayed  the  reali¬ 
zation  of  the  hope  for  cheaper  power,  which  the  people  of 
this  district  have  so  long  fostered  and  labored  for. 

The  present  Government  has  recognized  the  principle 
that  the  people  have  a  right  to  be  served  through  Govern¬ 
ment  agencies  with  the  power  produced  from  Government 
owned  and  operated  power  plants,  and  has  accordingly 
created  the  Tennessee  Valley  Authority  to  perform  this 
function.  The  State  of  Alabama  has  likewise  enacted  leg¬ 
islation  which  recognizes  this  right,  and  enables  towns  and 
cities  in  Alabama  to  own  and  operate  municipal  distribu- 
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tion  plants,  and  also  enables  them  to  be  served  from  gov¬ 
ernment  operated  generating  plants. 

The  rates  now  being  charged  for  electricity  in  Florence, 
Alabama  are  in  excess  of  the  schedules  which  kre  sug¬ 
gested  and  approved  by  the  Tennessee  Valley  Authority 
for  resale  by  municipalities. 

Because  of  the  close  proximity  of  Florence  to  the  Wilson 
Dam  Hydro-Electric  Plant,  which  is  now  being  operated 
by  the  Tennessee  Valley  Authority,  the  people  of 
158  Florence  believe  that  rates  much  lower  tljan  they 
are  now  paying  for  electricity  can  be  Obtained 
through  municipal  operation  of  the  electric  distribution 
system  and  the  wholesale  purchase  of  electricity  by  the 
municipality  from  the  Tennessee  Valley  Authority. 

Accordingly,  the  citizens  of  Florence,  in  an  election  which 
was  held  on  June  30,  1933  to  decide  this  question,  expressed 
their  desire  to  have  the  City  of  Florence  acquire, 'by  pur¬ 
chase  or  construction,  and  operate  a  municipal  electric  dis¬ 
tribution  sy7stem  by  a  vote  of  919  for  and  63  against. 

There  are  many  people  living  in  Florence  who  are  un¬ 
able  to  use  electricity  at  the  rates  now  being  Charged. 
The  lower  rates,  which  will  be  effected  under  mjunicipal 
operation,  will  enable  many  to  take  electricity  who  ^re  now 
unable  to  use  it.  The  lower  rates  under  municipal  opera¬ 
tion  will  encourage  a  larger  use  of  electricity  by  all|  domes¬ 
tic  consumers,  thereby  increasing  the  comfort  and  Conveni¬ 
ence  of  the  homes. 


Our  economic  and  social  wellbeing  is,  to  a  large 
dependent  upon  the  use  and  application  of  electric 
lower  the  cost  of  electricity  is  to  extend  these  benefi 
this  is  the  desire  of  the  people  and  the  purpose  of 
of  Florence. 


* 


degree, 
ty.  To 
ts-,  and 
the  City 


Financial  Soundness  of  the  Project:  This  project  is  not 
supported  by  taxation,  but  is  supported  by  revenue  derived 
from  the  sale  of  electricity.  If  it  should  develop  that  the 
resale  rates  proposed  in  Section  V-e  of  this  application  do 
not  yield  sufficient  revenue  to  meet  expenses,  then  a  Revision 
of  the  rates  upward  to  secure  the  necessary  reveijue  will 
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159  be  effected  to  insure  the  financial  soundness  of  the 
project. 

d.  Relation  to  General  Plan:  The  project  is  a  portion  of  a 
long  range  program  for  the  development  and  growth  of  a 
municipal  distribution  system,  whereby  the  domestic,  com¬ 
mercial  and  industrial  consumers  may  be  served  at  lower 
rates  for  electricity. 

#**#*##• 

h.  Objections:  It  is  known  that  the  Alabama  Power  Com¬ 
pany,  which  owns  and  operates  the  existing  distribution 
system  in  Florence,  together  with  several  of  their  employ¬ 
ees,  are  opposed  to  having  the  City  of  Florence  engage  in 
municipal  distribution  of  electricity.  Effort  has  been  made 
to  find  a  voter  or  taxpayer,  or  both,  to  file  an  objection, 
but  without  success. 

i.  Competitive  Character:  The  franchise  of  the  Alabama 
Power  Company  has  expired.  The  City  has  refused  to  re¬ 
new  same,  choosing  to  serve  its  own  citizens  as  a  govern¬ 
mental  function.  The  project  will,  therefore,  have  no  com¬ 
petition  from  other  existing  projects  of  the  same  character. 
It  will  compete  with  the  existing  gas  company  to  some  ex¬ 
tent,  for  cooking  and  heating  service,  which  may  result  in 
compelling  a  reduction  of  the  present  gas  rates.  The  pres¬ 
ent  gas  rates  in  Florence  are  too  high.  The  rates  for  gas 
are:  For  the  first  500  cubic  feet  per  month,  $2.00;  for  the 
next  9,500  cubic  feet,  and  for  all  over  10,000  cubic  feet  per 
month  at  $1.25  per  1,000  cubic  feet.  It  should  be  of  great 
benefit  to  the  consumers  of  gas  if  the  gas  company  is  com¬ 
pelled  to  reduce  rates. 

#  I  *  *  *  •  *  #  • 

160  k.  Number  of  Men  Employed:  It  is  estimated  that 
an  average  of  90  persons  will  be  employed  directly 

on  the  work  for  a  period  of  7  months,  and  that  employment 
will  be  given  to  about  200  persons  for  the  same  period  for 
the  manufacturing  of  equipment  and  materials. 

******** 

m.  Sequence:  The  project,  when  completed,  will  be  imme¬ 
diately  put  into  operation.  The  city  is  assured  of  its  power 
supply  from  the  Tennessee  Valley  Authority.  As  previ¬ 
ously  mentioned  in  this  application,  the  Alabama  Power 
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Company,  who  are  now  operating  without  franchise,  will, 
under  the  Alabama  law,  be  required  to  remove  the 
distribution  equipment. 


existing 


r.  Unemployment  in  District  Involved:  A  table  compiled 
from  the  report  of  the  Relief  Department  of  Lauderdale 
County,  of  which  Florence  is  the  County  seat,  covering  the 
period  from  July,  1933  to  October,  1933,  inclusive!,  is  pre¬ 
sented  below.  This  table  shows  the  number  of  destitute 
families  and  unemployed  persons  in  the  County  that  are 
now  receiving  funds  and  food  through  this  department  and 
the  funds  expended. 

Adminis¬ 
tration 

$894.60 
1,024.32 
1,157.12 
1,463.33 


Number  of  Number  of 

Amount 

Month 

Families 

Persons 

Expended 

July 

793 

3,619 

$6,629.61 

August 

1,216 

5.943 

10,698.08 

September 

1,492 

7,251 

10,663.95 

October 

1,162 

5,660 

12,338.80 

Total 

$40,330.44 

Grand  Total 

t, 539.37 
$^4,869.81 

The  population  of  Lauderdale  County  is  approximately 
40,000.  The  population  of  Florence  is  approximately 
16,000. 

Approximately  50%  of  the  unemployed  for  Laud- 
161  erdale  County  reside  in  the  City  of  Florence. 

About  65%  of  the  relief  funds  were  expended  in 
the  City  of  Florence. 

s.  Incidence  of  Material  Orders :  The  steel  and  most  of 
the  building  materials  will  probably  be  produced  in  Ala¬ 
bama.  The  poles  and  much  of  the  pole  line  hardware  will 
probably  be  produced  in  Alabama.  The  transformers, 
switching  equipment,  line  devices,  and  meters  will  probably 
be  manufactured  in  Pennsylvania,  New  York,  Massachu¬ 
setts  and  Wisconsin.  The  wire  will  be  of  copper,  probably 
produced  either  in  Arizona  or  the  northwestern  states  and 
manufactured  probably  in  the  eastern  states. 
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e.  Schedule  of  Roles:  The  following  rate  schedules  were 
obtained  from  the  Tennessee  Valley  Authority;  they  are 
the  rate  schedules  under  which  the  Tennessee  Valiev  Au- 
thoritv  proposes  that  the  City  of  Florence  shall  purchase 
and  resell  electricity ’ 

*i#  *  *  *  *  *  * 

(The  application  showed  that  the  total  outstanding 
funded  debt  of  the  City  is  $2,278,000.00,  all  of  which,  except 
$410,000  of  waterworks  bonds,  are  presently  in  default.  The 
application  states  that  the  City  of  Florence  has  attained 
its  legal  debt  limit  but  that  the  proposed  obligations  have 
been  construed  by  the  Supreme  Court  of  Alabama  as  not 
constituting  debts  of  the  city.) 

Whereupon  plaintiffs  offered  the  application  of 
162  the  city  of  Hartsclle,  Alabama,  to  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  for  a  loan 
and  grant  of  $95,500,  for  the  purpose  of  financing  the  con¬ 
struction  of  a  municipal  electric  distribution  system.  The 
application  was  a  photostatic  copy  of  the  original  applica¬ 
tion  furnished  to  plaintiffs  by  the  defendants  and  was  re¬ 
ceived  in  evidence  as  Plaintiffs  Exhibit  No.  14,  and  is  set 
forth  below  as  follows: 

Application  of  Hartselle,  Alabama 

for 

Loan  and  Grant  of  $95,500 
To  Construct  an 
Electrical  Distribution  System 

I.  General: 

This  application  has  been  prepared  and  the  date  is  pre¬ 
sented  in  accordance  with  Circular  No.  2  of  the  Federal 
Emergencv  Administration  of  Public  Works.  If  additional 
data  is  needed  it  will  be  promptly  furnished  by  the  corre¬ 
spondent  upon  request. 

II.  Summarized  General  Information: 

a.  Applicant:  City  of  Hartselle,  Morgan  County,  Ala¬ 
bama. 
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b.  Correspondent:  J.  P.  Hodges,  Mayor,  Hart^elle,  Ala¬ 
bama. 

c.  Attorney:  Tennis  Tidwell,  Decatur,  Alabama] 

d.  Consulting  Engineer:  Lide  &  Adler,  Woodward  Build¬ 
ing,  Birmingham,  Alabama. 

e.  Population: 

1910 — 1374) 

1920 — 2209)  From  U.  S.  Census  Report 
1930—2204) 

III.  Loan  Requested: 

a.  Amount:  $95,500 

b.  Security:  Revenue  Bonds,  secured  by  a  pledge  of  the 

net  revenues  of  the  electrical  distribution  system, 
163  and,  if  required,  by  a  first  mortgage  lieii  on  the 
physical  properties  constructed  with  the  proceeds  of 
this  loan. 

c.  Maturities :  Serial  Bonds — One  (1)  to  Twei 

vears. 

* 

d.  Application  of  Grant:  It  is  requested  that  the 
applied  against  the  earliest  maturing  interest  and  principal 
payments. 

e.  Schedule  of  Funds  Required:  Funds  will  be 
approximately  as  follows: 

$2000  on  approval  of  loan,  balance  in  approximately  five 
(5)  equal  monthly  installments,  beginning  two  (to  three 
months  after  approval  of  the  loan. 

TV.  Projects: 

a.  General  Description: 

■■  \ 

The  project  under  contemplation  will  consist  of  a  com¬ 
plete  and  new  electric  light  and  power  distribution  system 
for  a  city  of  about  2500  population.  It  is  proposed  that  the 
distribution  system  be  energized  from  a  transformer  sub¬ 
station  located  near  the  center  of  the  city,  which  sut)-station 
will  be  furnished  by  the  Tennessee  Valley  and  supplied  by 
them  with  energv  from  Muscle  Shoals  and  Wheeler  Dam. 

The  distribution  system  is  intended  to  practically  dupli¬ 
cate  and  supplant  a  public  utility  distribution  system.  The 
City  has  secured  ten  year  contracts  from  practically  all  of 


hty  (20) 


grant  be 


(required 
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the  consumers  now  in  the  city,  w^hich  contracts  read  as  fol¬ 
lows: 

i  “Contingent  Power  Contract’’ 

“For  and  in  consideration  of  One  ($1.00)  Dollar  in  hand 
paid  by  J.  P.  Hodges,  Mayor  of  the  City  of  Hartselle,  Ala¬ 
bama,  on  behalf  of  said  City,  the  receipt  whereof  is  hereby 
acknowledged,  and  in  further  consideration  of  the  oppor¬ 
tunity  to  secure  lower  electric  rates  for  mvself.  and  of  the 

W  f  7 

benefits  that  will  accrue  to  me  as  a  citizen  of  or  business 
man  of  said  citv  bv  reason  of  the  net  revenue  which  should 
be  earned  by  the  City  from  the  municipal  operation  of  its 
own  electrical  distribution  system,  it  is  hereby  agreed  as 
follows : 


1.  That  when,  and  if,  the  City  of  Hartselle,  Ala. 
164  has  electrical  energy  of  the  required  voltage  and 
phase  available  for  sale  at  the  premises  of  the  under¬ 
signed,  the  City  will  supply,  and  the  undersigned,  so  long  as 
he  is  a  purchaser  of  electrical  energy  in  the  territory  served 
by  the  City’s  municipal  distribution  system,  will  purchase 
his  entire  requirements  of  electrical  energy  from  the  City 
for  a  period  of  ten  (10)  years  beginning  as  soon  as  the  ser¬ 
vice  is  available,  but  not  later  than  January  1,  1935. 

2.  It  is  further  agreed  that  the  rates  for  electricity  to  be 
charged  by  the  City  and  to  be  paid  by  the  consumer  shall 
be  those  prescribed  by  the  Tennessee  Valley  Authority,  and 
that  such  rates  shall  be  lower  than  the  present  public  util¬ 
ity  rates  paid  by  the  undersigned.” 

The  estimates  of  cost  and  of  earnings  are  based  upon  the 
signed  customers.  Some  of  these  customers  are  at  present 
disconnected.  Inasmuch,  however,  as  this  loan  is  for  a  long 
period,  these  customers  will  be  connected  to  the  system 
when  normal  business  resumes,  and  especially  when  cheap 
power  is  offered.  It  is  proposed  to  construct  a  new  system 
complete  without  removing  the  old  system. 

It  is  also  proposed  to  construct  a  central  distributing  sub¬ 
station  near  the  center  of  the  city,  which  sub-station  will  be 
equipped  with  transformers  furnished  by  the  T.  V.  A. 
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b.  Estimates  of  the  Cost  of  the  Project: 

******** 

The  consumption  of  the  domestic  and  commercial  'consum¬ 
ers  is  predicated  upon  a  return  to  normal  business  condi¬ 
tions  and  upon  the  normal  stimulation  of  consumption  by 
the  low  promotional  rates  to  be  put  into  effect  by  the  T. 

y.  a. 

******** 

Economic  and  Social  values  of  the  project: 

c.  The  lower  rates  resulting  from  this  project  will  stimu¬ 
late  the  industrial  and  commercial  development  of  the  city, 
and  with  the  use  of  household  electrical  appliances  the 
drudgery  of  house-keeping  will  be  greatly  relieved,  thus 
improving  home  life  for  the  residents. 

165  Long  Range  Development: 

d.  The  project  is  a  part  of  the  program  of  the  Tennessee 
Valley  Authority  of  establishing  better  living  and  social 
conditions  in  the  regions  within  transmission  distance  of 
the  Muscle  Shoals  power  development. 

e.  The  city  has  no  regional  planning  board. 

f.  The  city  is  an  isolated  town  about  11  miled  South  of 
Decatur,  Ala.  and  is  a  part  of  the  T.  V.  A.  project 

g.  The  project  was  endorsed  by  a  majority  of  tpe  popu¬ 
lar  vote  in  the  recent  municipal  election. 

h.  The  objections  which  have  been  raised  against  the 
project  are  believed  to  have  been  inspired  by  the  existing 
utility. 

i.  The  project  will  not  be  competitive  since  practically 
all  of  the  consumers  are  signed  up  for  a  ten  (jLO)  year 
period. 

j.  No  drawings  are  believed  to  be  essential  at  this  time, 
but  if  the  Board  desires  them  they  can  be  prepared.  The 
design  of  a  modern  distribution  system  is  a  matter  of  tre¬ 
mendous  detail,  highly  standardized,  which  at  this  stage  is 
believed  to  be  unnecessary.  Maps  of  the  City  of  flartselle 
can  be  supplied  the  Board  if  it  so  desires.  Plans  a^d  speci¬ 
fications  for  the  distribution  system  can  be  prepared  in  ap¬ 
proximately  60-days  from  the  date  of  the  completion  of  de¬ 
tails  incident  to  the  Government’s  financing  of  th^  project. 
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Work  can  begin  within  15-days  from  the  date  of  comple¬ 
tion  of  the  drawings.  The  project  should  be  completed 
within  5-months.  The  field  and  office  labor  incident  to  the 
work  will  entail  about  20%  of  the  total  cost,  or  about 
$19,000.  At  an  average  rate  of  61  per  hour,  the  number 
of  man  hours  required  will  be  31000.  This  will  give  em¬ 
ployment  to  approximately  50-men  for  five  months  for  field 
work  alone. 

V.  Revenues  <&  Expenses: 

a.  The  project  is  a  new  system. 

b.  The  estimated  income  is  predicated  upon  the 
166  assumption  (a)  of  a  return  to  normal  business  con¬ 
ditions  during  the  period  of  the  loan,  (b)  that  the 
town  will  not  grow  in  population  during  this  period,  and 
(c)  that  the  low  T.  V.  A.  rates  will  stimulate  customer  con¬ 
sumption.  These  assumptions  seem  conservative. 

Much  of  the  present  industrial  load  is  seasonal,  which 
will  have  the  effect  of  increasing  the  KW  demand  and  de¬ 
creasing  the  load  factor  of  the  City’s  purchased  power. 
The  T.  V.  A.  power  demand  rates  to  municipalities,  how¬ 
ever,  provide  for  this  contingency  so  that  the  annual 
weighted  demand  will  not  be  greatly  increased. 

#•••##•# 

The  annual  weighted  demand  is  estimated  at  about  612 
KW.  On  the  basis  of  612  KW  and  1,320,000  KWH  per 
year,  the  cost  of  T.  V.  A.  powder  would  be  $11,760  per  year. 
(Whereupon  followed  a  detailed  earning  statement  of  the 
proposed  project.) 

VI.  Financial  Data: 

b.  Inasmuch  as  this  application  involves  a  loan  and  a 
grant  for  a  revenue  producing  project  and  the  applicant’s 
collateral  will  be  revenue  bonds,  which  are  not  a  general 
obligation,  it  appears  unnecessary  (by  reason  of  special 
instructions  of  October  14  issued  by  Col.  H.  M.  Waite,  Dep¬ 
uty  Administrator  to  the  State  Advisory  Board)  to  answer 
specifically  ^11  details  under  Section  6  of  Circular  #2. 

g.  So  far  as  is  known  there  are  no  outstanding  obligations 
in  default. 
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(thereupon  followed  a  legal  memorandum  prepared  by 
the  city  attorney  concerning  the  proposed  project,  its 
financing  and  operation) 

(Whereupon  followed  a  certified  copy  of  the  proceedings 
of  the  city  council  with  regard  to  the  municipal  election 
concerning  the  municipal  distribution  system.) 


Jan.  10, 


1934 


Mr.  George  J.  Davis,  Jr. 

State  Engineer. 

Alabama  Advisory  Board, 

Federal  Emergency  Adm.  of  P.  W. 

Montgomery,  Alabama. 

167  IN  RE:  Application  of  Hartselle,  Ala.  for 
construction  of  electrical  distribution  syst^: 

Dear  Mr.  Davis: — 


loan  for 
m. 

1933,  re- 


on  Octo- 


the  loan 


This  is  in  reply  to  your  favor  of  December  29, 
questing  additional  information  in  connection  |vith  the 
above  application. 

I.  The  project  was  approved  by  the  electorate 
ber  10,  1933.  (296  votes  for — 18  votes  against). 

II.  The  anticipated  profits  and  proposed  payments  on 
debt  service  thruout  the  20-yr.  proposed  term  of 
are  estimated  as  follows: 

The  application,  page  6,  indicates  a  net  operating  income 
available  for  interest  and  amortization  of  $10,230.  This 
was  based  on  a  reasonable  assumption  that  under!  the  low 
T.  V.  A.  promotional  rates  and  on  improved  economic 
conditions  the  average  gross  income  over  a  20-yif.  period 
would  be  $30,050.  For  the  purpose  of  making  th^  tabula¬ 
tion  below  we  have  used  the  earning  statement  as  s)iown  on 
page  6  of  the  application,  for  all  except  the  first  year  of 
operation. 

For  the  first  year  of  operation,  a  large  part  of  which  will 
be  in  the  Year  1935,  at  which  time  it  is  reasonable  to  expect 
greatly  improved  economic  conditions,  the  net  operating 
income  is  estimated  to  be  $4,820,  calculated  as  follows : 

(Thereupon  followed  a  detailed  income  statement.) 
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On  the  basis  of  550  KW  and  857,000  KWH  per  year,  the 
cost  of  T.  V.  A.  power  would  be  $9,870. 

(Thereupon  followed  a  detailed  earning  statement,  and  a 
tabulated  estimate  of  the  net  income  available  for  each  of 
the  twenty  years  for  the  annual  interest  charges  and  prin¬ 
cipal  maturities  of  the  Serial  Bonds) 

The  above  tabulation  is  predicated  upon  a  grant  of  30%  of 
the  cost  of  labor  and  material,  which  will  enable  the  munici¬ 
pality  to  make  effective  immediately  the  low  rates,  in  coop¬ 
eration  with  the  Tennessee  Valley  Authority’s  program. 
This  grant,  as  shown  above,  will  carry  the  project  thru  its 
development  period.  If  the  grant  is  absorbed  as  shown 
above,  there  will  be  a  fair  margin  of  safety  even  under  the 
conservative  estimate  of  net  income. 

•  ••••• 

III. 

(a)  The  assessed  valuation  of  taxable  property  for  the 
last  three  fiscal  years  was  as  follows: 

1930—  $1,546,694 

1931—  1,422,596 

1932—  1,191,240 

(b)  There  are  no  defaults  on  either  principal  or  interest 
payments. 

(c)  The  tax  rate  is: 

168  State  &  County  —  17  mils. 

School  —  4  “ 

City  —  5  “ 

Based  on  60%  valuation. 

(d)  Amount  of  taxes  levied  and  collected  are  as  follows: 


Year 

Levied 

Uncollected 

1930 

$7,733.46 

$73.43 

1931 

7,112.98 

431.31 

1932 

6,956.20 

189.11 

IV.  Copies  of  the  Alabama  Power  Company’s  franchise 
are  hereto  attached. 

V.  We  estimate  that  about  10%  of  the  customers  signed 
up  to  take  power  from  the  municipal  plant  are  at  present 
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not  taking  service  from  the  existing  system.  Th|s  is  due 
largely  to  the  general  economic  conditions  and  the  high 
*  rates. 

VI.  The  sub-station  cost,  as  shown  on  page  3  of  the  appli¬ 
cation,  is  itemized  as  follows : 

(Thereupon  followed  a  detailed  statement  of  th^  cost  of 
the  sub-station) 

This  letter  is  being  sent  in  quadruplicate,  as  requested. 

If  there  is  any  further  additional  information  desired  we 
will  be  glad  to  supply  same  upon  request. 

Yours  very  truly, 

LIDE  &  ADLER 
By —  Julian  E.  Adler” 

JEA/T 

Whereupon  plaintiffs  offered  the  revised  applica- 
169  tion  of  the  city  of  Tuscumbia,  Alabama,  to  the  Fed¬ 
eral  Emergency  Administration  of  Public  W  orks  for 
a  loan  and  grant  of  $127,244  for  the  purpose  of  financing 
the  construction  of  a  municipal  electric  distribution  sys¬ 
tem.  The  application  was  a  photostatic  copy  of  the  revised 
application  furnished  to  plaintiffs  by  the  defendants  and 
was  received  in  evidence  as  Plaintiffs’  Exhibit  No.  15.  The 
following  statements,  among  others,  are  contained  £n  Plain¬ 
tiffs  Exhibit  No.  15: 

“Revised  Application  to  Federal  Emergency  Administra¬ 
tion  of  Public  Works  for  Loan  for  the  Construction  of 
an  Electrical  Distribution  System  for  the  City  of  Tus¬ 
cumbia ,  Alabama 

The  original  application  for  this  loan  was  filed  with  the 
Alabama  Advisory  Board  of  Public  Works,  in  Montgomery, 
Alabama,  on  August  30th,  1933.  No  action  has  \yet  been 
taken  by  that  Board  except  as  indicated  by  their  letter  of 
September  29th,  1933;  a  copy  of  said  letter  as  w^ll  as  the 
reply  thereto  is  herewith  attached. 

The  original  application  is  revised  in  the  following  re¬ 
spect. 

1.  In  cooperating  with  the  Tennessee  Valley  Authority 
to  immediately  build  up  greater  consumption  of  electrical 
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energy,  especially  for  domestic  use,  the  original  investment 
in  transformers,  meters  and  secondary  wiring  has  been  in¬ 
creased.  In  the  original  plan  it  was  contemplated  that  the 
investment  in  these  items  would  take  place  over  a  period 
of  years  and  be  paid  for  out  of  operating  profits. 

2.  A  revised  tabulation  of  income  and  expenses 

170  has  been  prepared  based  on  consumption  for  the 
year  1932  (the  latest  figures  available)  and  at  rates 

suggested  by  the  Tennessee  Valley  Authority. 

3.  Estimates  of  cost  have  been  revised  to  take  care  of  the 
$1.00  per  hour  wage  for  skilled  labor;  the  order  establish¬ 
ing  this  rate  was  made  after  August  30th,  1933. 

THE  CITY  OF  TUSCUMBIA, 
ALABAMA. 

!  By  Authority  of  the  Board 

of  Mayor  &  Alderman 
LIDE  &  ADLER,  ENGINEERS. 

By  JULIAN  E.  ALDER 

III.  The  Loan  Requested 

*»•*•**•« 

(d)  It  is  preferred  that  the  grant  be  applied  against 
principal  and  interest  payments  to  the  extinguishment  of 
the  serial  bonds  maturing  earliest  together  with  the  in¬ 
terest  during  such  period  to  the  extent  that  the  grant  will 
permit.  This  is  particularly  desired  in  order  that  the 
City  may  cooperate  with  the  Tennessee  Valley  Authority 
and  immediately  promulgate  very  low  rates,  particularly 
for  domestic  consumption.  Under  this  procedure  the  oper¬ 
ating  income  will  be  adversely  affected  until  consumer  con¬ 
sumption  is  increased.  Experience  has  demonstrated  the 
fact  that  when  promotional  rates  are  promulgated  the  con¬ 
sumption  will  increase  to  such  an  extent  that  the  revenues 
will  ultimately  equal  those  received  prior  to  the  reduction 
in  rates. 

•  #•**#•** 

171  IV.  The  Project 

♦  ***#**♦• 

This  is  the  more  modern  system  and  will  better  serve 
the  higher  load  density  which  will  result  from  the  low 
T.  V.  A.  rates. 
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(Thereupon  followed  a  detailed  tabulated  estimate  of  the 
cost  of  the  Project.) 

Revenues  and  Expenses 

The  average  annual  consumption  per  residential  con¬ 
sumer  in  the  above  tabulation  is  825  kw  hours,  with  an 
average  rate  of  4.720.  In  Tacoma,  with  an  average  rate 
of  1.87^  the  consumption  averages  1,500  kw  hours.  The 
following  tabulation  of  annual  income  assumes  that  the 
consumption  per  customer  will  not  increase  even  though 
rates  are  materially  reduced.  It  is  based  on  an  applica¬ 
tion  of  the  rates  proposed  by  the  TVA  to  the  actual  con¬ 
sumption  of  each  residential  customer  for  the  rqonth  of 
April  1932.  It  also  assumes  a  reduction  of  33  1/3  %  in  rates 
to  commercial  consumers,  and  25%  reduction  in  industrial 
rates.  The  consumption  and  income  from  street  [lighting 
is  assumed  to  remain  unchanged. 

Copy  of  Letter  From  Lide  &  Alder,  Engineers,  to  t] 
Engineer  of  the  Public  Works  Board  at  Mont 
in  Reply  to  His  Letter  of  Sept.  29,  1933. 

Birmingham,  Ala.,  Sept.  30, 

Mr.  George  J.  Davis,  Jr. 

State  Engineer,  P.W.A. 

Montgomery,  Ala., 

172  Re :  City  of  Tuscumbia  Electric  Distributing  Sys¬ 
tem. 

Dear  Sir: — 

This  letter  is  in  response  to  your  favor  of  the  29th  inst. 
which  seeks  further  information  concerning  application  of 
the  above  submitted  on  August  30th,  1933.  Answers  fol¬ 
low  : — 

1.  At  the  time  of  filing  the  application  there  was  no  rul¬ 
ing  to  cover  a  wage  scale  of  $1.00  per  hour  for  skilled  labor, 
but  only  that  of  the  400  per  hour  for  unskilled.  To  [comply 
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with  the  present  ruling  the  following  changes  should  be 
made  with  respect  to  the  application — Section  IV,  page  7. 


Estimated  Costs 
Grand  Total 

Labor  increase  due  to  hindrance  add 
33  1/3%  to  distribution  labor 
Contractor’s  fees — 10%  of  $94,528 


Engineer’s  fees — -5% 


Interest  during  construction 


Material  Labor  Total  Man  Hours 
$77,565  $16,963  $94,528  28,273 

4,800  4,800  8,000 

9,453  9,453  2,500 


$77,565  31,216  108,771  38,773 

5,439  1,000 


114,210  39,773 
1,140 


Total  of  Loan  $115,350 

***•***#• 

6  The  salvage  value  of  the  distribution  system  to  the 
utility  itself — exclusive  of  real  estate — is  probably  about 
$35,000  to  $40,000. 

*##*•**•* 

Yours  very  truly, 

i  LIDE  &  ADLER 

|  (Signed)  MARTIN  J.  LIDE 

173  Whereupon  plaintiffs  offered  the  revised  applica- 
'  tion  of  the  City  of  Sheffield,  Alabama,  to  the  Federal 
Emergencv  Administration  of  Public  Works  for  a  loan 
and  grant  of  $228,317.12  for  the  purpose  of  financing  the 
construction  of  a  municipal  electric  distribution  system. 
The  application  was  a  photostatic  copy  of  the  original  re¬ 
vised  application,  furnished  to  the  plaintiffs  by  the  defen¬ 
dants,  and  was  received  in  evidence  as  Plaintiffs  Exhibit 
No.  16.  This  application  is  substantially  the  same  in  form 
and  type  of  information  given  as  the  application  of  Tus- 
cumbia  set  forth  herein  as  Plaintiffs  Exhibit  15.  The  fol¬ 
lowing  statements,  among  others,  are  contained  in  Plain¬ 
tiffs  Exhibit  16: 


“ Revised  Application  to  Federal  Emergency  Administra¬ 
tion  of  Public  Works  for  Loan  for  the  Construction  of 
an  Electrical  Distribution  System  for  the  City  of  Shef¬ 
field y  Alabama 

The  original  application  for  this  loan  was  filed  with  the 
Alabama  Advisory  Board  of  Public  Works,  in  Montgom- 
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ery,  Alabama,  on  August  30th,  1933.  No  action  has  yet 
been  taken  by  that  board  except  as  indicated  by  their  letter 
of  September  29th,  1933;  a  copy  of  said  letter  ^s  well  as 
the  reply  thereto  is  herewith  attached. 

The  original  application  is  revised  in  the  following  re¬ 
spect. 

1.  In  cooperating  with  the  Tennessee  Valley  Authority 
to  immediately  build  up  greater  consumption  of  electrical 
energy,  especially  for  domestic  use,  the  original  investment 
in  transformers,  meters  and  secondary  wiring  ha^  been  in¬ 
creased.  In  the  original  plan  it  was  contemplate4  that  the 
investment  in  these  items  would  take  place  over  a 
years  and  be  paid  for  out  of  operating  profits. 

2.  A  revised  tabulation  of  income  and  expenses 

prepared  based  on  consumption  for  the  ^ear  1932 
174  (the  latest  figures  available)  and  at  the  rates  sug¬ 
gested  by  the  Tennessee  Valley  Authority. 

3.  Estimates  of  cost  have  been  revised  to  take  care  of 
the  $1.00  per  hour  wage  for  skilled  labor;  the  or^er  estab¬ 
lishing  this  rate  was  made  after  August  30th,  1933. 

THE  CITY  OF  SHEFFIELD, 
ALABAMA 

By  Authority  of  ti\e  City 
Commission , 

LIDE  &  ADLER,  ENGINEERS, 

Bv  MARTIN  J.  LIDE. 


period  of 
has  been 


# 


* 


It  is  preferred  that  the  grant  be  applied  against  princi¬ 
pal  and  interest  payments  to  the  extinguishment  of  the 
serial  bonds  maturing  earliest  together  with  the  interest 
during  such  period  to  the  extent  that  the  grant  will  permit. 


may  co- 
immedi- 
domestic 


This  is  particularly  desired  in  order  that  the  Cityj 
operate  with  the  Tennessee  Valley  Authority  and 
atelv  promulgate  very  low  rates,  particularly  for 
consumption.  Under  this  procedure  the  operating  income 
will  be  adversely  affected  until  consumer  consumption  is 
increased.  Experience  had  demonstrated  the  fkct  that 
when  promotional  rates  are  promulgated  the  consumption 
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will  increase  to  such  an  extent  that  the  revenues  will  ulti¬ 
mately  equal  those  received  prior  to  the  reduction  of  rates. 

*••*•#**• 

This  is  the  more  modern  system  and  will  better  serve  the 
higher  load  density  which  will  result  from  the  low  T.  V.  A. 
rates. 

•  *••**•*• 

The  following  tabulation  of  annual  income  assumes  that 
the  consumption  per  customer  will  not  increase  even  though 
rates  are  materially  lowered.  It  is  based  on  an  applica- 
taion  of  the  rates  proposed  by  the  TVA  to  the  actual  con¬ 
sumption  of  each  residential  consumer  for  the  month 
175  of  April  1932.  It  is  also  based  on  a  reduction  from 
existing  commercial  rates  of  33  1/3%,  and  from  in¬ 
dustrial  rates  of  25%.  The  consumption  and  income  from 
street  lighting  is  assumed  to  be  unchanged. 

9 

Copy  of  Letter  From  Lide  &  Adler,  Engineers 

S  Birmingham,  Ala.,  Sept.  30,  1933. 

Mr.  George  J.  Davis,  Jr. 

State  Engineer,  P.  W.  A. 

Montgomery,  Ala., 

Re :  City  of  Sheffield  Electric  Distributing  System 
Dear  Sir: — 

This  letter  is  in  response  to  your  favor  of  the  29th  inst. 
which  seeks  further  information  concerning  application 
of  the  above  submitted  on  August  30th,  1933.  Answers  fol¬ 
low  : — 

1.  At  the  time  of  filing  the  application  there  had  been  no 
ruling  to  cover  the  wage  for  skilled  labor  of  $1.00  per  hour, 
but  only  that  to  provide  a  minimum  of  40^  per  hour  for 
labor.  To  comply  with  the  present  rule  the  following 
changes  should  be  made  with  respect  to  our  application — 
Section  IV,  page  7.  Estimated  Costs. 
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Grand  Total 

Labor  increase  due  to  hindrance — 
add  33  1/3%  to  distribution  labor 
Contractor's  fees — 10%  of  $171,530 


Material  Labor  Total  Man  Hours 
$142,030.39  $29,500  $171,53o|59  49,209 


6,600  6,600 
17,153  17,153 


Engineer’s  fees — 5%  of  $195,283 

Interest  during  construction  period  5 
176  months — £%  of  $205,000  x  1/2 


Total  of  Loan 
* 


$195,283 

9,764 

1,720 

$206,767 

* 


6.  The  salvage  value  of  the  distribution  system  tq  the  util¬ 
ity  itself  (exclusive  of  real  estate)  is  probably  about 
$70,000. 


11,000 

4,000 

64,209 

1,500 


65,709 


Yours  very  truly, 


LIDE  &  ADLER 
(Signed)  MARTIN  J.  L 


177 


fcDE. 


>5 


Whereupon  plaintiffs  stated  that  the  defendants 
had  agreed  to  furnish  them  with  photostatic  copies 
of  the  original  applications  of  Sheffield  and  Tuscuihbia  and 
wished  to  reserve  exhibit  numbers  for  these  two  applica¬ 
tions.  Plaintiffs  Exhibits  Nos.  17  and  18  were  reserved 
for  these  two  original  applications.  At  a  later  time  during 
the  hearings  plaintiffs  offered  the  original  application  of  the 
City  of  Sheffield,  Alabama,  to  the  Federal  Emergency  Ad¬ 
ministration  of  Public  Works  for  a  loan  and  ^ant  of 
$200,000  for  the  purpose  of  financing  the  construction  of  a 
municipal  electric  distribution  system.  The  application  was 
a  photostatic  copy  of  the  original  application  furnished  to 
plaintiffs  by  the  defendants  and  was  received  as  Plaintiffs 
Exhibit  No.  17.  This  application  is  substantially  the  same 
in  form  and  type  of  information  given  as  the  application  of 
Hartselle  set  forth  herein  as  Plaintiffs  Exhibit  lj4.  The 
following  statements,  among  others,  are  contained  iln  Plain¬ 
tiff’s  Exhibit  17:  | 

“  (d)  Martin  J.  Lide  and  Julian  E.  Adler,  903  Woodward 
Building,  Birmingham,  Ala.,  Consulting  Engineers!. 
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IV.  The  Project 

(a)  The  project  under  contemplation  consists  of  a  com¬ 
plete  municipal  electric  light  and  power  distribution  system 
for  a  city  of  about  6,000  population,  and  a  transmission  line 
to  connect  it  with  a  source  of  power  from  the  Government 
Reservation  at  Muscle  Shoals,  Alabama.  The  distribution 
system  is  intended  to  practically  duplicate  and  to  supplant 
a  public  utility  distribution  system  whose  franchise  has  ex¬ 
pired,  which  is  in  a  state  of  depreciation  due  both  to  obso¬ 
lescence  and  wear,  and  which,  moreover,  under  the  laws  of 
Alabama  can  be  declared  to  be  a  nuisance  and  ordered  by 
the  City  to  be  removed  from  the  streets. 

It  is  intended  to  construct  the  new  svstem  com- 
178  plete  before  removing  the  old. 

**#♦***#«# 

The  City  of  Sheffield  adjoins  the  Government  Reservation 
at  Muscle  Shoals.  The  Tennessee  Valiev  Authority  will 
construct  a  double  circuit  11,000  volt,  three  phase,  four  wire 
transmission  line  a  mile  long  to  the  boundary  line,  from 
which  place  it  will  be  extended  by  the  City  to  its  main  distri¬ 
bution  sub-station,  and  to  a  consumer  sub-station  (The 
King  Foundry  Co.) 

##*•####•# 

IV.  Economic  and  Social  Value  of  the  Project 

********** 

Long  Range  Development 

(d)  The  project  is  a  part  of  the  program  of  the  Tennes¬ 
see  Valley  Authority  of  establishing  better  living  and  social 
conditions  in  the  Tennessee  Valley  largely  through  the  in¬ 
strumentality  of  cheap  power. 

********** 

According  to  Mr.  Llewellen  Evans,  Consulting  Engineer 
for  the  Tennessee  Valley  Authority,  the  consumption  per 
residential  consumer  in  Tacoma  is  1,800  kw  hours  per  year, 
at  an  average  rate  of  1.87^  per  kw.  hour.  If  for  conserva¬ 
tism  we  decrease  this  consumption  to  1,500  kw  hours,  as¬ 
sume  an  average  rate  of  2.2^,  with  1,200  customers  the  in¬ 
come  from  residential  service  would  be  approximately 
$40,000.” 
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(The  application  shows  that  a  large  amount  of  the  outstand¬ 
ing  bonds  of  the  city  are  in  default.) 

179  Whereupon  the  plaintiffs  introduced  the  original 
application  of  the  City  of  Tuscumbia,  Alabama,  to 
the  Federal  Emergency  Administration  of  Public  [Works  for 
a  loan  and  grant  of  $110,000  for  the  purpose  of  financing  the 
construction  of  a  municipal  electric  distributing  system. 
The  application  was  a  photostatic  copy  of  the  original  ap¬ 
plication  furnished  to  plaintiffs  by  the  defendant^  and  was 
received  in  evidence  as  Plaintiffs  Exhibit  18.  Tlhis  appli¬ 
cation  is  substantially  the  same  in  form  and  type:  of  infor¬ 
mation  given  as  the  application  of  Hartselle,  set  forth  here¬ 
in  as  Plaintiffs  Exhibit  14.  The  following  statements, 
among  others,  are  contained  in  Plaintiff’s 'Exhibit  18: 


“IV.  The  Project 

(a)  The  project  under  contemplation  consists  of  a  com¬ 
plete  municipal  electric  light  and  power  distribution  system 
for  a  town  of  about  4,500  population,  and  a  short  transmis¬ 
sion  line  to  connect  it  with  a  power  source  at  Sheffield  sup¬ 
plied  from  the  Muscle  Shoals  Government  Reservation  ad¬ 
joining  Sheffield. 


*  *  *  #•*  *  #  *  •  * 

The  distribution  system  is  intended  to  practically  dupli¬ 
cate  and  supplant  a  public  utility  distribution  system  whose 
franchise  has  expired,  which  is  in  a  state  of  partial  depre¬ 
ciation  due  to  both  obsolescence  and  wear,  and  which,  more¬ 
over,  under  the  laws  of  Alabama  can  be  declared  a  nui- 
sance  and  ordered  by  the  City  to  be  removed  from  the 
streets.  It  is  intended  to  construct  the  new  system  com¬ 
plete  before  removing  the  old. 

*****##*## 

The  Tennessee  Valiev  Authoritv  will  construct  a  Rouble  cir- 
cuit  11,000  volt  3  phase,  4  wire  transmission  line  a  mile  long 
to  the  boundary  line,  from  whence  it  will  be  extended 
180  by  tye  City  of  Sheffield  to  the  King  Iron  Foundry 
Co.  Substation  (as  indicated  on  the  map)  and  from 
there  on  by  the  City  of  Tuscumbia  to  its  own  substation.” 


******** 


•  * 


\ 
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6.  The  salyage  value  of  the  distribution  system  to  the 
utility  itself — exclusive  of  real  estate — is  probably  about 
$35,000  to  $40,000. 

***•*«#*•* 

IV.  The  Project 

#  *  *  *  *  *  #  '  *  *  * 

(d)  Long  Range  Development 

The  project  is  a  part  of  the  program  of  the  Tennessee 
Valley  Authority  of  establishing  better  living  and  social 
conditions  in  the  Tennessee  Valiev  largelv  through  the  in- 
strumentality  of  cheap  power. 

****#**#•# 

V.  Revenues  and  Expenses 

*##**##*** 

According  to  Mr.  Llewellen  Evans,  Consulting  Engineer 
for  the  Tennessee  Valley  Authority,  the  consumption  per 
residential  consumer  in  Tacoma  due  to  a  low  rate  sched¬ 
ule  proposed  for  the  Tennessee  Valley  is  1,800  kw  hours 
per  year  at  an  average  rate  of  1.87^  per  kw.  hour.  If  for 
conservatism  we  should  decrease  this  to  1,500  kw  hours  at 
an  average  rate  per  residential  consumer  of  2.2^,  with  800 
residential  consumers,  the  income  from  the  residential  con¬ 
sumers  would  be  approximately  $26,667. 

********** 

Under  the  Tennessee  Valley  Authority  proposed  rates  for 
wholesale  power,  the  cost  of  power  would  be  as  follows ; — 

********** 

Tennessee  Valiev  Authoritv 
Wilson  Dam 
Florence,  Ala. 

181  i  August  31st,  1933. 

Mr.  W.  L.  Farr,  Mayor, 

Tuscumbia,  Alabama. 

Dear  Sir: — 

Martin  J.  Lide  and  Julian  E.  Adler,  Consulting  Engi¬ 
neers,  Birmingham,  Alabama,  have  asked  that  we  furnish 
information  on  two  points  for  use  in  presenting  your  appli¬ 
cation  to  the  Federal  Emergency  Public  Works  Administra- 
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tion  for  funds  to  provide  the  City  of  Tuscumbia  [with  dis¬ 
tribution  facilities  for  electricity. 

Item  1.  As  to  the  rates  that  the  Tennessee  Valley[  Author-  • 
ity  would  charge  the  City  of  Tuscumbia. 

In  this  connection,  no  rates  or  rules  have  yet  been  adopted 
by  the  Authority,  but  the  rates  now  being  considered  are 
similar  in  form  to  those  used  by  your  Engineers,  and  are 
somewhat  lower. 

Item  2.  Will  Tennessee  Valiev  Authoritv  contrdl  the  re- 
sale  price  to  be  established  by  the  City  of  Tuscumbia. 

This  question  is  answered  by  the  provisions  of  Section  12 
in  the  Tennessee  Valley  Act,  H.  R.  5081,  which  reads  as  fol¬ 
lows  : 

“Provided  further,  That  all  contracts  entered  into  be¬ 
tween  the  Corporation  and  any  municipality  or  other  poli¬ 
tical  subdivision  or  cooperative  organization  shall  provide 
that  the  electric  power  shall  be  sold  and  distributed  to  the 
ultimate  consumer  without  discrimination  as  between  con¬ 
sumers  of  the  same  class,  and  such  contracts  shall  be  void¬ 
able  at  the  election  of  the  board  if  a  discriminatory  rates, 
rebate,  or  other  special  concession  is  made  or  given  to  any 
consumer  or  user  by  the  municipality  or  other  political  sub¬ 
division  or  cooperative  organization:  And  provided  fur¬ 
ther,  That  as  to  any  surplus  power  not  so  |  sold  as 
182  above  provided  to  States,  counties,  municipalities,  or 
other  said  organizations,  before  the  board  sjiall  sell 
the  same  to  any  person  or  corporation  engaged  in  th^  distri¬ 
bution  and  resale  of  electricity  for  profit,  it  shall  require 
said  person  or  corporation  to  agree  that  any  resale  of  such 
electric  power  by  said  person  or  corporation  shall  be  made 
to  the  ultimate  consumer  at  prices  that  shall  not  exceed  a 
schedule  fixed  by  the  board  from  time  to  time  as  reasonable, 


just  and  fair. 

Yours  very  truly, 

TENNESSEE  VALLEY  AUTHORITY 
(Signed)  Llewellyn  Evans, 

Consulting  Engineer.” 


* 
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The  application  shows  that  the  annual  disbursements  of 
the  citv  for  the  years  1927,  1928,  1929,  and  for  the  years 
1931,  and  1932,  were  in  excess  of  its  annual  receipts. 

183  Whereupon  the  plaintiffs  introduced  the  applica¬ 
tion  of 'the  City  of  Russellville,  Alabama,  to  the  Fed¬ 
eral  Emergency  Administration  of  Public  Works  for  a  loan 
and  grant  of  $148,000  for  the  purpose  of  financing  the  con¬ 
struction  of  a  municipal  electric  distribution  system.  The 
application  was  a  photostatic  copy  of  the  original  applica¬ 
tion  furnished  to  plaintiffs  by  the  defendants  and  was  re¬ 
ceived  in  evidence  as  Plaintiffs  Exhibit  No.  23.  This  ap¬ 
plication  is  substantially  the  same  in  form  and  type  of  in¬ 
formation  given  as  the  application  of  Hartselle,  set  forth 
herein  as  Plaintiffs  Exhibit  14.  The  following  statements, 
among  others,  are  contained  in  Plaintiffs  Exhibit  No.  23 : 

“Consulting  Engineer:  Lide  &  Adler,  Woodward  Build¬ 
ing,  Birmingham,  Alabama. 

********** 

IV.  Project: 

a.  General  Description: 

********** 

It  is  proposed  that  the  distribution  system  be  energized 
from  a  transformer  sub-station  located  near  the  center  of 
the  citv,  which  sub-station  will  be  furnished  bv  the  Tennes- 
see  Valley  Authority  and  supplied  by  them  with  energy 
from  Muscle  Shoals  and  Wheeler  Dam. 

The  distribution  system  is  intended  to  practically  dupli¬ 
cate  and  supplant  a  public  utility  distribution  system.  The 
City  has  secured  ten  year  contracts  from  practically  all  of 
the  consumers  now  in  the  city,  which  contracts  read  as  fol¬ 
lows  : 

(There  is  included  at  this  point  the  same  contingent  power 
contract  as  set  forth  in  Exhibit  14  herein.) 

The  estimates  of  cost  and  of  earnings  are  based  upon  the 
signed  customers.  Some  of  these  customers  are  at  present 
disconnected.  Inasmuch,  however,  as  this  loan  is  for  a  long 
period,  these  customers  will  be  connected  to  the  sys- 

184  tern  when  normal  business  resumes,  and  especially 
when  cheap  power  is  offered.  It  is  proposed  to  con¬ 
struct  a  new  system  complete  without  removing  the  old 
system. 
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It  is  also  proposed  to  construct  a  central 
sub-station  near  the  center  of  the  city,  which  s 
will  be  equipped  with  high  tension  transformers  furnished 
by  the  T.  V.  A. 


ributing 
station 


b.  Estimates  of  the  Cost  of  the  Project: 

******** 

The  consumption  of  the  domestic  and  commercial 
ers  is  predicated  upon  the  return  to  normal  busine 
tions  and  upon  a  normal  stimulation  of  consum 
the  low  promotional  rates  to  be  put  into  effect  by  thi 


consum- 
ss  condi- 
ption  by 

t.  y.  a. 


Economic  and  Social  Value  of  the  project; 
c.  The  lower  rates  resulting  from  this  project  will  stimu¬ 


late  the  industrial  and  commercial  development  of 


the  city, 


ennessee 


and  with  the  use  of  household  electrical  appliances  the 
drudgery  of  housekeeping  will  be  greatly  relieved  thus  im¬ 
proving  home  life  for  the  residents. 

Long  Range  Development : 

•  d.  The  project  is  a  part  of  the  program  of  the  T 
Valley  Authority  of  establishing  better  living  and  social 
conditions  in  the  regions  within  transmission  distance  of 
the  Muscle  Shoals  power  development. 

e.  The  city  has  no  regional  planning  board. 

f.  The  city  is  an  isolated  town  about  22-miles  Jfrom  the 
Tennessee  River,  and  is  a  part  of  the  T.  V.  A.  project. 

g.  The  project  was  endorsed  by  a  majority  of  the 
vote  in  the  recent  municipal  election.  (405  in  fa 
against — on  December  11,  1933). 

h.  The  objections  which  have  been  raised  against 
185  the  project  are  believed  to  have  been  inspired  by  the 
existing  utility. 

i.  The  project  will  not  be  competitive  within  the  city  limits 
since  practically  all  of  the  domestic  and  commercial  con¬ 
sumers  are  signed  up  for  ten  years,  and  most  of  the  indus¬ 
trial  consumers.  It  is  expected  to  sign  up  sufficient  addi¬ 
tional  industrial  load  to  insure  the  predicted  incomp  in  nor¬ 
mal  years. 


popular 
^or;  103 
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The  field  and  office  labor  incident  to  the  work  will  entail 
about  20%  of  the  total  cost,  or  about  $30,000. 

#*#•**#* 

V.  Revenues  &  Expenses: 

******** 

b.  The  estimated  income  is  predicated  upon  the  assump¬ 
tion  (a)  of  a  returns  to  normal  business  conditions  during 
the  period  of  the  loan,  (b)  that  the  town  will  not  grow  in 
population  during  this  period,  and  (c)  that  the  low  T.  V.  A. 
rates  will  stimulate  customer  consumption.  These  assump¬ 
tions  seem  conservative. 

It  is  regretted  that  the  classified  customer  consumption 
and  income  for  the  past  three  years  cannot  be  made  avail¬ 
able  for  the  examiners,  but  this  information  was  refused 
the  City  by  the  existing  utility.  This  refusal  is  deemed 
arbitrary  and  illegal  since  under  Alabama  law  the  utility  is 
required  to  pay  the  City  a  license  of  2%  of  its  gross  revenue 
and  the  customer  income  data  is  of  importance  in  checking 
the  local  utility  income.  The  data  could  probably  be  secured 
by  legal  means,  but  it  might  require  a  year  to  secure  it  and 
it  would  therefore  be  too  late  to  be  of  service. ’  ’ 

******** 

Whereupon  Lee  Glenn  was  called  as  a  witness  for 
186  and  on  behalf  of  the  plaintiffs  and,  having  been  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  examination 

My  name  is  Lee  Glenn  and  I  am  mayor  of  the  city  of 
Florence,  Alabama.  I  have  been  mayor  of  Florence  Since 
April,  1931.  Alabama  Power  Company  is  at  the  present 
time  furnishing  electric  service  to  the  city  of  Florence  and 
its  residents.  The  company’s  former  franchise  expired 
in  March,  1933,  at  which  time  the  city  of  Florence  granted 
the  company  an  additional  six  months  franchise.  Since  the 
expiration  of  the  six-months  franchise,  no  formal  franchise 
has  been  granted  to  the  Alabama  Power  Company.  Ala¬ 
bama  Power  Company  is  at  present  operating  in  the  city 
with  sufferance  on  the  part  of  the  city.  Alabama  Power 
Company  has  paid  the  occupation  tax  or  license  to  the  city 
of  Florence  since  the  expiration  of  this  franchise  up  to  the 
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first  day  of  1936,  at  which  time  we  refused  the  license.  The 
company  has  paid  their  license  to  do  business,  th^t  is,  the 
privilege  license,  every  year  since  the  franchise  has  ex¬ 
pired  up  to  January,  1936,  at  which  time  it  was  tendered 
but  refused.  So  far  as  the  city  is  concerned,  there  is  no 
franchise  tax  on  the  power  company.  There  is  ho  other 
person,  firm  or  corporation  that  is  situated  to  furnish  light 
and  power  to  the  city  of  Florence  at  the  present  time.  We 
feel  that  there  might  be  a  legal  technicality  arise  \yhereby, 
if  we  granted  the  company  a  privilege  license  to  do  busi¬ 
ness,  the  company  might,  in  the  event  that  we  w£re  able 
either  to  purchase,  build  or  buy  our  own  distribution  sys¬ 
tem,  contend  that  the  license  for  a  year  wopld  con- 
187  stitute  a  right  to  do  business  for  a  year,  and,  there¬ 
fore  we  preferred  not  to  issue  them  any  license  at 
all.  It  is  our  purpose,  if  we  acquire  a  distribution  system 
for  the  city,  to  terminate  the  right  of  the  Alabama  Power 
Company  to  engage  in  the  electric  utility  business  in  the 
city.  We  have  not  as  yet  given  notice  to  the  Alabama 
Power  Company  to  vacate  the  streets  and  other  public 
places  within  the  city,  but  we  propose  to  do  so  if  we  acquire 
a  system  of  our  own  that  will  take  care  of  the  need^  of  the 
city.  Our  city  has  filed  an  application  with  the  Public 
Works  Administration  for  a  loan  and  grant  of  money  to 
build  a  municipal  electric  distribution  system  and  an  allot¬ 
ment  of  the  amount  asked  for  has  been  made  by  the)  Public 
Works  Administration.  That  money  is  now  available  but 
for  this  suit. 

The  population  of  the  city  according  to  the  1930  census 
was  nearly  13,000  and  at  present  is  nearly  16,000.  The 
total  assessed  valuation  of  the  taxable  physical  property 
within  the  city  based  upon  60  percent  valuation  for  taxes 
for  1933  was  $5,563,986 ;  for  1934,  $5,372,165 ;  for  1935,  $5,- 
374,480.  The  total  bonded  indebtedness  of  the  city  is  $2,- 
824,600.  Of  this  amount  there  are  $597,000  of  refunding 
bonds;  $430,000  of  school  bonds;  $685,000  of  water  works 
bonds;  $1,066,000  of  public  improvement  bonds,  and  $46,- 
600  of  floating  debt.  All  the  bonds  are  in  default,  both  as 
to  principal  and  interest,  except  $390,000  of  first  mortgage 
water  works  bonds.  If  the  city  builds  an  electric  distri¬ 
bution  system  it  will  have  two  or  three  possible  souifces  of 
supply  of  power.  We  filed  an  original  application  for  » 
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Public  Works  Administration  loan  with  the  intention  of 
buying  Tennessee  Valley  Authority  Power.  We  later  Tvere 
enjoined  from  that  in  the  Ashwander  case  in  Birmingham 
which  went  to  the  Supreme  Court,  and,  in  order  to  get 
around  the  injunction,  we  changed  it  whereby  we  might 
build  a  steam  plant  if  necessary,  or,  if  possible,  buy 

188  from  the  Alabama  Power  Company;  or,  if  the  ques¬ 
tion  was  ever  determined  that  the  Government  had 

the  right  to  sell  power  at  Wilson  Dam,  to  buy  from  that 
source.  Since  it  has  been  determined  that  the  Tennessee 
Valley  Authority  has  the  right  to  sell  power  from  Wilson 
Dam,  we  have  not  made  a  contract  with  Tennessee  Valley 
Authority  to  supply  us  with  power  for  this  municipal  sys¬ 
tem.  I  would  feel  very  badly  if  the  Tennessee  Valley  Au¬ 
thority  would  not  supply  us  with  power,  but  I  have  no 
contract  with  them.  They  have  proposed  to  serve  us  with 
power  at  a  certain  rate.  I  would  seek  to  renew  the  type 
of  contract  we  had  before  wherein  that  rate  was  set  out. 
Tennessee  Valley  Authority  prescribes  the  rates  at  which 
the  city  shall  resell  the  power. 

“Q.  Mr.  Glenn,  I  hand  you  some  certified  copies  of  the 
minutes  of  the  Commission  of  the  City  of  Florence,  con¬ 
taining  a  document  headed  ‘Power  Contract  between  Ten¬ 
nessee  Valley  Authority  and  the  City  of  Florence,  Ala¬ 
bama.  ’  I  will  ask  you  to  examine  that  and  state  if  that  is 
correct.  A.  Yes,  sir,  that  is  correct. 

“Q.  That  is  a  correct  copy  of  the  contract  between  the 
Tennessee  Valley  Authority  and  the  City  of  Florence,  which 
you  say  has  been  cancelled?  “A  Yes,  sir. 

“Mr.  Turner.  If  the  Court  please,  we  offer  that  contract 
with  the  minutes. 

“The  Court.  That  raises  the  same  question. 

‘  ‘  Mr.  Scott.  The  same  question,  your  Honor,  because  this 
witness  has  clearly  testified  that  no  contract  exists. 

“The  Court.  That  is  along  the  lines  that  you  have  al¬ 
ready  outlined,  showing — 

“Mr.  Turner.  Showing  the  common  purpose,  in  connec¬ 
tion  with  Tennessee  Valley  Authority,  Public  Works 

189  Administration,  and  Rural  Electrification  Adminis¬ 
tration. 

“The  Court.  Showing  that  negotiations  were  going  on, 
and  why  they  were  stopped. 
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4 ‘Mr.  Turner.  Yes. 

“The  Court.  I  will  receive  it. 

“Mr.  Scott.  Exception/ ’ 

Whereupon  the  identified  copy  of  the  power  contract  be¬ 
tween  Tennessee  Valley  Authority  and  the  city  i>f  Flor¬ 
ence,  Alabama,  was  received  in  evidence  as  Plaintiffs’  Ex¬ 
hibit  No.  19.  This  contract  reads  as  follows: 

190  Power  Contract  Between 

Tennessee  Valley  Authority 

and 

City  of  Florence,  Alabama 

THIS  AGREEMENT,  made  and  entered  into  this 
day  of  1934,  pursuant  to  the  Tennessee  Valley 

Authority  Act  of  1933,  between  the  Tennessee  Vahey  Au¬ 
thority,  hereinafter  called  “AUTHORITY’'’,  a  corporation 
created  by  and  acting  under  said  act,  and  the  City  of  Flor¬ 
ence,  a  municipal  corporation  duly  organized,  created  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Alabama,  hereinafter  called  “CONTRACTOR”, 

WHEREAS  AUTHORITY,  by  Section  1-  of  said  Act, 
is  authorized  to  sell  the  surplus  power  generated  b^  it  and 
not  used  in  its  operation,  and  is  directed  to  give  preference 
to  States,  Counties,  Municipalities  and  cooperative  organi¬ 
zations  of  citizens  or  farmers  not  organized  or  doing  busi¬ 
ness  for  profit ;  and 

WHEREAS,  by  Section  11  of  said  Act  it  is  provided 
that  the  sale  of  power,  by  AUTHORITY  shall  be  primarily 
for  the  benefit  of  the  people  of  the  section  as  a  whole  and 
particularly  the  domestic  and  rural  consumers  to  whom 
the  power  can  economically  be  made  available;  and 

WHEREAS,  the  electors  of  the  CONTRACTOR  have  by 
referendum  authorized  CONTRACTOR  to  acquire  by  con¬ 
struction  or  purchase  a  municipal  electric  distribution  sys¬ 
tem,  and  CONTRACTOR  intends,  with  all  possible  dili¬ 
gence  and  expedition,  to  acquire  by  construction  or  pur¬ 
chase  and  to  operate  such  a  system;  and 

WHEREAS,  CONTRACTOR  desires  to  purchase  power 
from  AUTHORITY  for  municipal  purposes  and  for  resale 
and  proposes  to  make  the  necessary  appropriations  in  pay¬ 
ment  therefor;  and 
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WHEREAS,  CONTRACTOR  has  by  ordinance  of  its 
council  duly  authorized  the  making  of  this  contract,  and 
AUTHORITY,  by  its  by-laws  and  resolutions,  has  likewise 
so  authorized; 

NOW,  THEREFORE,  for  and  in  consideration  of  the 
mutual  covenants  herein  contained,  the  parties  hereto  mu¬ 
tually  covenant  and  agree  as  follows : 

1.  Term  of  Contract:  This  contract  shall  become 
191  effective  upon  the  execution  hereof,  and  shall  con¬ 
tinue  in  effect  for  thirty  years;  Provided,  however, 
that  all  obligations  of  the  parties  hereto  with  regard  to 
the  rendition  of  service  and  payment  therefor  shall  begin 
at  such  times  (hereinafter  designated  “date  of  initial  de¬ 
livery”)  as  [CONTRACTOR  shall  have  acquired  its  dis¬ 
tribution  system,  or  any  part  thereof,  and  shall  be  in  physi¬ 
cal  position  to  take  such  service  for  its  said  system  or  part 
thereof.  All  service  and  payment  periods  hereinafter  re¬ 
ferred  to  shall  be  computed  (as)  from  the  date  of  initial 
delivery. 

2.  Acquisition  of  Plant.  CONTRACTOR  agrees  to  use 
all  reasonable  diligence  in  acquiring  by  construction  or 
purchase  a  municipal  distribution  system  for  the  City  of 
Florence  with  the  utmost  expedition,  and  to  do  all  acts  and 
things  which  it  may  legally  do,  which  may  be  necessary 
or  helpful  in  effectuating  such  acquisition.  AUTHORITY 
agrees,  upon  request  of  CONTRACTOR,  to  render  to  CON¬ 
TRACTOR  without  compensation  such  accounting,  legal 
and  engineering  assistance  looking  to  the  acquisition  of 
said  system  as  AUTHORITY  may  deem  helpful  or  ad¬ 
visable. 

3.  Power  Supply.  AUTHORITY  will,  from  the  date  of 
initial  delivery  to  the  expiration  hereof,  supply  electrical 
energy  to  CONTRACTOR  for  municipal  purposes  and  for 
re-sale.  CONTRACTOR  agrees  to  purchase  from  AU¬ 
THORITY,  and  AUTHORITY  agrees  to  supply,  the  entire 
power  requirements  of  CONTRACTOR.  Said  energy  will 
be  delivered  in  the  form  of  three  phase,  alternating  current 
at  approximately  60  cycles  per  second  and  approximately 
4,000  volts,  or  at  such  voltage  as  the  parties  may  from  time 
to  time  agree.  The  maximum  amount  of  electricity  (called 
“reserve  powTer”)  which  AUTHORITY  agrees  to  supply 
within  the  first  two  year  period  is  7,500  KW,  but  there- 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES.  133 

after  CONTRACTOR  shall  have  the  right  to  increase  such 
maximum  demand  as  herein  specified,  and  AUTHORITY 
shall  deliver  the  same  to  CONTRACTOR.  After  two  years 
from  the  date  of  initial  delivery,  as  CONTRACTOR 
192  foresees  the  necessity  for  more  than  7,500  KW,  CON¬ 
TRACTOR  shall  make  written  demand  upon  AU¬ 
THORITY  for  an  increase  of  reserve  power.  Such  increase 
shall  take  effect  nine  months  after  date  of  demand  if  the 
amount  demanded  be  less  than  5,000  KW,  twelve  months 
after  date  of  demand  if  the  amount  demanded  be  o^er  5,000 
KW,  and  not  over  10,000  KW,  and  two  years  af j:er  date 
of  demand  if  the  amount  demanded  be  in  excess  of  10,000 
KW. 

4.  Conditions  of  Use  and  Service,  (a)  Point  of  Delivery: 
The  energy  to  be  supplied  CONTRACTOR  hereunc.er  shall 
be  delivered  at  the  outgoing  side  of  main  switch  or  switches 
on  the  low  tension  side  of  the  main  step  down  transformers 
of  the  substation  to  be  owned  and  operated  by  the  AU¬ 
THORITY,  and  to  be  located  on  Lot  170  in  the  City  of 
Florence,  Lauderdale  County,  Alabama,  said  Lot  fronting 
on  Sweetwater  and  Chestnut  Streets  in  said  City,  or  at 
such  other  point  as  AUTHORITY  may  select  which  will 
not  occasion  greater  costs  to  CONTRACTOR. 

(b)  Grant  of  Franchise  to  AUTHORITY :  CONTRAC¬ 
TOR  agrees  to  grant  AUTHORITY  a  franchise,  extending 
to  the  date  of  termination  of  this  contract,  in  a  fj)rm  ac¬ 
ceptable  to  AUTHORITY,  for  the  use  of  the  streets  and 
alleys  of  CONTRACTOR  for  the  construction  of  pc^les  and 
lines  serving  CONTRACTOR’S  substation  or  substations 
and/or  areas  outside  the  corporate  limits  of  CONTRAC¬ 
TOR. 

(c)  Joint  Use  of  Poles:  AUTHORITY  agrees  to  permit 
CONTRACTOR,  subject  to  such  reasonable  conditions  as 
AUTHORITY  may  prescribe  in  the  interest  of  saf  ety  and 
the  prevention  of  electrical  interference,  to  permit  CON¬ 
TRACTOR  to  use  AUTHORITY’S  poles  within  CON¬ 
TRACTOR’S  corporate  limits,  within  the  term  of  this  con¬ 
tract,  for  local  distribution  wires. 

(d)  Use  of  Substation  Facilities:  AUTHORITY  agrees, 
during  the  term  of  this  contract,  to  permit  CONTRACTOR 
the  exclusive  use  of  the  2300  volt  portion  of  the  Florence 
Central  Substation,  beginning  at  the  load  side  of  AU- 
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THORITY’S  metering  apparatus,  located  on  Lot 

193  170  in  the  City  of  Florence,  together  with  all  equip¬ 
ment  and  appurtenances.  CONTRACTOR  under¬ 
takes,  at  its  own  expense,  to  operate,  maintain  and  repair, 
and  to  extejnd  or  alter  as  the  situation  may  require,  such 
substation  facilities  as  are  granted  for  the  use  of  CON¬ 
TRACTOR,  and  to  save  AUTHORITY  harmless  with  re¬ 
spect  thereto.  CONTRACTOR  shall  be  responsible  for 
any  damage  to  such  facilities  from  any  cause  whatsoever. 
CONTRACTOR  agrees  to  pay  AUTHORITY  for  such  use 
the  sum  of  Twelve  Thousand  ($12,000.)  Dollars,  at  the 
rate  of  Two  Hundred  ($200)  Dollars  monthly  beginning 
two  years  after  the  date  of  initial  delivery.  All  facilities 
which  CONTRACTOR  may  install  shall  be  considered  per¬ 
sonalty  and  at  the  expiration  of  this  contract,  CONTRAC¬ 
TOR  may  remove  all  facilities  'which  it  has  purchased  and 
installed  without  expense  to  AUTHORITY.  AUTHORITY 
will  from  time  to  time  as  it  contemplates  a  change  in  the 
physical  characteristics  of  the  supply  system,  notify  CON¬ 
TRACTOR  of  the  resulting  short-circuit  characteristics,  so 
that  CONTRACTOR  MAY  GOVERN  its  use  of  the  afore¬ 
said  equipment  accordingly.  It  is  understood  and  agreed 
that  AUTHORITY  has  an  option  to  purchase  said  Flor¬ 
ence  Central  Substation,  and  that  the  covenants  of  this 
sub-article  are  conditioned  on  the  exercise  of  such  option. 

5.  Schedule  of  Rates:  Attached  hereto,  and  hereby  made 
a  part  hereof  by  reference,  the  same  as  though  physically 
incorporated  herein,  is  a  “ Schedule  of  Rates  and  Charges.” 
CONTRACTOR  agrees  to  pay  for  the  energy  supplied  by 
AUTHORITY  at  the  rates  fixed  in  Schedule  A,  entitled' 
“Tennessee  Valley  Authority  Wholesale  Power  Rates.” 

6.  Resale  Rates:  In  order  to  carry  out  the  obligations 
of  AUTHORITY  with  respect  to  the  promotion  of  a  wider 
use  of  electricity  throughout  the  area  in  which  it  operates, 
CONTRACTOR  agrees  to  charge  all  of  its  consumers  the 
rates  prescribed  for  the  several  classes  of  consumers  in 

Schedule  B,  entitled  “Tennessee  Valley  Authority 

194  Resale  Rates,”  and  not  to  depart  therefrom  except 
with  the  written  consent  of  AUTHORITY7.  AU¬ 
THORITY  may  from  time  to  time  prescribe  additional  re¬ 
sale  schedules  for  special  classes  of  customers  or  special 
uses  of  electricity,  and  CONTRACTOR  agrees  to  be  bound 
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thereby.  If  it  should  appear  that  the  rates  provided  for  in 
said  Schedule  with  the  surcharges  provided  for  therein  do 
not  under  economical  and  efficient  management  by  CON¬ 
TRACTOR  produce  revenues  sufficient  to  maintain  the 
system  on  a  self-supporting  and  financially  sound  basis, 
then  upon  application  by  CONTRACTOR,  AUTHORITY 
shall  consent  to  such  changes  in  rates  as  will  prpvide  for 
such  increased  revenues  as  will  place  the  system  upon  a 
self-supporting  and  financially  sound  basis  when  Operated 
under  economical  and  efficient  management. 

7.  Rules  and  Regulations  of  AUTHORITY :  Attached 
hereto,  and  hereby  made  a  part  hereof  by  reference,  the 
same  as  though  physically  incorporated  herein,  is  a  sched¬ 
ule  entitled  “Schedule  of  Rules  and  Regulations”,  and  it 
is  understood  that  the  several  provisions  of  said  schedule, 
as  well  as  the  several  provisions  of  this  contract  aijid  of  the 
Schedule  of  Rates  and  Charges,  are  of  the  essencb  of  this 
contract,  and  that  their  violation  by  CONTRACTOR  ren¬ 
der  this  contract  voidable  at  the  option  of  AUTHORITY, 
unless  such  violations  are  cured  upon  reasonable  notice. 

The  Schedule  of  Rules  and  Regulations  is  standard  and 
of  uniform  applicability  to  all  municipal  customers  of  AU¬ 
THORITY,  and  the  CONTRACTOR  hereby  agrees  to  be 
bound  during  the  term  hereof,  by  any  future  additions  or 
amendments  of  such  Schedule  of  Rules  and  Regulations 
prescribed  after  conference  with  representatives  of  CON¬ 
TRACTOR,  the  same  as  though  such  additions  or  amend¬ 
ments  were  incorporated  herein.  If  there  should  be  any 
conflict  between  any  Rules  or  Regulations  prescribed  pur¬ 
suant  to  this  and  the  following  article,  and  the  term£  of  this 
contract,  the  contract  shall  control. 

195  8.  Rules  and  Regulations  of  CONTRACTOR.  In 

the  interest  of  uniformity,  and  for  the  protection  of 
both  CONTRACTOR  and  AUTHORITY,  CONTRACTOR 
agrees  to  adopt  and  enforce  such  rules  and  regulations  for 
the  sale  of  electricity  to  the  public  as  AUTHORITY  may, 
after  conference  with  representatives  of  CONTRACTOR, 
from  time  to  time  prescribe  during  the  term  of  this  con¬ 
tract  for  uniform  application  to  all  of  the  municipal  cus¬ 
tomers  of  AUTHORITY,  deemed  to  have  similar  charac¬ 
teristics. 
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9.  Declaration  of  Policy.  This  contract  is  entered  into 
in  a  spirit  of  cooperation  and  with  the  desire  on  the  part 
of  AUTHORITY  and  CONTRACTOR  so  to  administer 
the  relationship  established  by  this  contract  as  to  operate 
to  the  benefit  of  CONTRACTOR  and  its  residents  and  of 
the  residents  of  the  Tennessee  Valley.  In  furtherance  of 
this  cooperative  relationship  AUTHORITY  will,  by  every 
means  within  its  power,  seek  to  further  the  economic  wel¬ 
fare  of  CONTRACTOR  by  fostering  and  promoting  the 
increased  use  of  electricity  within  CONTRACTOR’S  cor¬ 
porate  limits,  and  by  such  other  means  as  are  provided  by 
law.  CONTRACTOR  agrees  to  cooperate  with  AU¬ 
THORITY  in  such  program  within  CONTRACTOR’S  area 
of  operation  and  to  work  with  AUTHORITY  in  furthering 
the  economic  well-being  of  the  entire  Tennessee.  Valley. 
This  contract  shall  be  construed  and  administered  in  ac¬ 
cordance  with  this  statement  of  policy. 

10.  Contract  Not  Transferable:  Neither  this  contract  nor 
any  interest  therein  shall  be  transferable  or  assignable  by 
CONTRACTOR  to  any  other  party  without  the  consent 
of  AUTHORITY,  other  than  bv  involuntarv  transfer  or 
assignment  pursuant  to  proceedings,  brought  by  a  govern¬ 
mental  agency  to  enforce  the  payment  of  satisfaction  of 
an  indebtedness  arising  out  of  monev  borrowed  bv  CON- 
TRACTOR  to  finance  the  purchase  or  construction  of  its 
electric  distribution  plant  and/or  equipment. 

IN,  WITNESS  WHEREOF,  the  parties  hereto 

196  have  caused  this  instrument  to  be  signed  and  attested 
by  their  duly  authorized  officers,  the  day  and  year 

first  above  written. 

ATTEST :  i  TENNESSEE  VALLEY 

i  AUTHORITY 

Secretary  By . 

Chairman ,  Board  of  Directors. 

197  We  had  some  negotiation  with  Alabama  Power 
Company  with  respect  to  the  purchase  of  its  dis¬ 
tribution  system  within  the  city.  I  filed  the  city’s  applica¬ 
tion  with  Public.  Works  Administration,  four  davs  after 
negotiations  with  the  Power  Company  were  concluded.  We 
have  since  had,  and  are  now  having,  some  negotiation  with 
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the  company  with  respect  to  the  purchase  of  the  property 


the  Pub- 
to  build 


11,  1934, 


ommum- 


After  the  allotment  had  been  made  to  Florence  by 
lie  Works  Administration  for  this  loan  and  grant 
the  system,  it  was  held  up  by  Administrator  I  ekes  for 
reasons  set  forth  in  a  telegram  sent  me,  as  mayor 

198  of  the  city,  by  Administrator  Ickes  on  July 
which  telegram  reads  as  follows: 

“Wash.,  D.  C.,  July  11,  1934 
“Honorable  Lee  Glenn 
“Mayor  of  Florence,  Alabama. 

“Lilienthal  TVA  has  explained  proposal  to  the  c 
ties  north  of  Alabama  whereby  Authority  will  purchase 
distribution  systems  facilities  Florence  and  other  com¬ 
munities  from  Alabama  Power  Company  rehabilitate  them 
and  turn  them  back  to  communities.  Your  proposal  to 
amend  your  application  such  that  Florence  purchases  ex¬ 
isting  facilities  and  uses  PWA  funds  for  rehabilitation 
and  extensions.  Lilienthal  informs  me  all  other  communi¬ 
ties  in  area  affected  have  approved  TVA  plan  that  ^Florence 
alone  is  holding  out.  Policy  Public  Works  is  to  support 
Tennessee  Valley  Authority.  Its  proposal  further  re¬ 
gional  operation  rural  electrification  pursuant  to  Presi¬ 
dent’s  desires.  Administration  will  advance  no  funds  to 
Florence  for  expenditures  inconsistent  TVA  plan^  It  will 
aid  entire  region  and  in  our  judgment  is  highly  Advanta¬ 
geous  to  you.  However  allotment  and  grant  will  be  main¬ 
tained  pending  completion  transaction  between  T)VA  and 
Alabama  Power  Company.  Suggest  you  promptly  take  ap¬ 
propriate  action  accept  Tennessee  Valley  Authority  pro¬ 
posal  so  that  it  may  exercise  its  option  within  option 
period.” 

“(signed)  ICKES,  Administrator.” 

Just  subsequent  to  July  11,  1934,  I  received  a  telegram 
from  Mr.  David  E.  Lilienthal,  with  respect  to  tjie  same 
matter.  This  telegram  was  addressed  to  me  as  mayor  of 
the  city.  This  telegram  reads  as  follows : 

“Hon.  Lee  Glenn  and  Commissioners  Harlan  an<t  Kedd 
“City  of  Florence,  Alabama. 

“Tennessee  Valley  Authority  considers  your  alter- 

199  nate  proposal  inconsistent  with  major  sections  of 
plan  outlined  to  you  on  July  3.  Pursuant  to  my 
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understanding  with  you  alternate  proposal  was  submitted 
this  morning  to  Administrator  Ickes  who  has  advised  you 
directly.  Indications  are  formal  resolutions  from  Ala¬ 
bama  municipalities  requesting  Authority  to  exercise  op¬ 
tions  will  be  in  hand  bv  next  Mondav  at  which  time  Au- 
thority  plans  exercise  option.  Appreciate  your  advising 
us  bv  that  time  whether  Florence  desires  Authoritv  to 
include  or  exclude  Florence  distribution  systems  in  option 
for  purchase. 

“  (signed)  DAVID  E.  LILENTHAL.” 

The  proposal  referred  to  in  the  telegram  of  Mr.  Ickes 
was  the  purchase  by  Tennessee  Valley  Authority  of  the 
Florence  distribution  system  from  Alabama  Power  Com¬ 
pany  under  an  option  the  Tennessee  Valley  Authority  had 
at  that  time^  and,  the  resale  of  the  distribution  system  to 
the  city  under  certain  conditions  imposed  by  Tennessee 
Valley  Authority.  I  objected  to  the  city’s  purchase  of  the 
distribution  svstem  from  Tennessee  Valiev  Authoritv 

*  V  •> 

under  the  conditions  proposed  by  it.  And,  I  take  the  tele¬ 
gram  from  Mr.  Ickes  to  be  in  response  to  an  alternative 
proposal  that  I  made  to  Mr.  Ickes  through  Mr.  Lilienthal. 
The  alternative  proposal  that  I  made,  and  the  background 
of  it,  was  as  follows:  The  Tennessee  Valley  Authority 
desired  to  purchase  all  the  municipal  distribution  systems 
in  its  area  rather  than  have  competing  systems,  or,  rather 
than  build  new  svstems.  Because  of  this,  thev  contracted 
with  the  Alabama  Power  Company  whereby  they  obtained 
this  option  to  purchase  the  company’s  municipal  distribu¬ 
tion  systems  in  some  14  cities  within  the  area  to  be  served 
by  Tennessee  Valley  Authority.  One  of  these  systems  was 
the  one  located  in  the  city  of  Florence.  The  city  of  Florence 
is  located  right  at  Wilson  Dam.  The  Alabama  Power  Com¬ 
pany  for  several  years  was  purchasing  power  from  Wilson 
Dam  and  we  felt  that  we  had  the  same  right  to  buy 
200  the  power  as  the  power  company  had.  We  were 
interested  in  the  national  legislation  disposing  of 
this  wartime  project  at  Muscle  Shoals.  We  would  get  what 
we  called  an  advantage  for  buying  non-transmitted  power. 
We  thought  that  cash-and-carry  power  should  be  less  than 
transmitted  power.  In  my  original  contract  with  Tennes¬ 
see  Valley  Authority  I  would  have  bought  it  for  10  percent 
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less  than  the  cities  to  which  the  power  had  to  be  trans¬ 
mitted,  but,  under  the  new  proposal  as  submitted  by  Lilien- 
thal,  the  Tennessee  Valley  Authority  would  exercise  its 
option  and  buy  the  Florence  distribution  system  from  the 
power  company  and  then  rehabilitate  it  and  resell  it  to  the 
city  of  Florence.  That  proposal  would  have  cost  the  city 
20  percent  in  power  and  I  objected.  Florence  has  a  good 
load  factor,  that  is,  probably  40  to  45  percent  constant 
consumption  of  power.  Some  other  towns  had  a  very  poor 
load  factor,  and,  therefore,  we  would  have  probably  con¬ 
tributed  very  heavily  to  less  populous  towns.  That  was  the 
reason  that  I  objected  to  going  into  it. 

My  alternative  proposal  to  Mr.  Lilienthal  was  that  I 
did  not  want  to  destroy  existing  power  facilities.  I  had 
tried  to  buy  the  power  company’s  system  before  I  ever 
filed  an  application  for  a  PWA  loan.  And  would  buy  it 
now  at  a  fair  price  but  some  money  needs  to  be  had  to 
rehabilitate  the  existing  system.  And  if  Mr.  Lilienthal 
would  tell  Mr.  Ickes  to  let  me  amend  my  application,  and 
pay  the  power  company  either  in  cash  from  PWA.,  or  pay 
the  power  company  in  bonds  and  then  give  Mr.  Ickes  the 
remainder  of  the  bonds,  to  rehabilitate  it,  I  would  do  it 
today.  That  is  what  Mr.  Ickes  refused  in  his  telegram 
to  me. 

“By  Mr.  Turner: 

“Q.  Is  the  rate  for  resale  of  power  mentioned  in  l[hat  con¬ 
tract  higher  or  lower  than  the  prevailing  rate  of  the  Ala¬ 
bama  Power  Company  in  Florence? 

201  “Mr.  Scott.  To  which  we  object.  It  is  wholly  irrele¬ 
vant  and  incompetent  here.  It  is  merely  for  Ithe  pur¬ 
pose  of  a  comparison  of  rates,  and  the  reasonableness  of 
the  Alabama  Power  Company’s  rates.  It  is  not  germane 
to  the  determination  of  the  issues  in  these  cases. 

******** 

“The  Court.  I  will  sustain  the  objection. 

“Mr.  Acheson.  We  note  an  exception.  We  offer  to  show 
at  this  point  that  the  rates  which  will  be  put  into  Effect  by 
this  city  are  far  lower  than  the  rates  now  charged  by  the 
Alabama  Power  Company.” 
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I  became  interested  in  the  municipal  operation  of  a 
power  plant  as  a  citizen  before  I  was  elected  mayor.  The 
steps  I  tooki  as  mayor  to  bring  about  the  acquisition  or 
construction  of  a  municipal  plant  were  the  following :  I  first 
made  an  investigation  of  the  State  laws  of  the  State  of 
Alabama  to  see  what  they  would  permit  a  city  to  do  that 
did  not  own  its  distribution  system  in  the  way  of  borrow¬ 
ing  money.  That  investigation  began,  I  would  say,  in  No¬ 
vember  1932.  Florence  is  located  abutting  Wilson  Dam,  a 
power  dam  that  is  owned  by  the  Government,  built  in  1917 
and  completed  in  1928,  for  war  purposes.  After  the  dam 
was  completed  the  water  ran  over  it  and  went  to  waste. 
Part  of  the  power  therefrom  was  sold  to  Alabama  Power 
Company.  The  Alabama  Power  Company  came  to  Florence 
and  purchased  the  tail  end  of  a  franchise  in  1925.  The 
franchise  had  just  8  years  to  run.  We  had  no  hopes  of 
securing  industries  such  as  other  towns  would  secure  where 
the  power  company  had  franchises,  therefore,  we  were  very 
anxious,  if  we  could,  to  buy  power  from  the  Government 
on  the  same  basis  that  the  Alabama  Power  Company  was 
buying  it.  In  1927  we  tried  to  drive  a  spearhead  through 
the  little  town  called  Muscle  Shoals  and  came  to  Washing¬ 
ton  and  asked  that  they  supply  Muscle  Shoals,  which 
202  is  located  right  at  us  and  which  had  given  no  fran¬ 
chise.  The  franchise  we  had  given  to  the  company 
still  had  a  few  years  to  run.  We  got  nowhere  with  that. 
There  has  been  a  fight  to  engage  in  the  power  business 
since  then.  In  1932  I  wrote  our  two  senators  and  took  it  up 
with  some  neighboring  towns  and  found  that  State  legis¬ 
lation  was  needed  as  well  as  national  legislation  to  assist 
us  in  this  matter.  In  April  1933,  the  State  of  Alabama 
passed  what  is  known  as  the  Carmichael  Act.  It  is  a  pretty 
broad  Act  and  the  major  portion  of  it  was  drafted  by  the 
best  city  attorney  in  Alabama.  It  finally  went  up  with  many 
people  having  their  fingers  in  it.  It  was  adopted  in  April, 
1933.  It  showed  that  the  State  of  Alabama  contemplated 
the  neighboring  cities  borrowing  money  and  issuing  bonds 
and  pledging  the  properties  acquired  as  a  security  for  the 
safety  of  the  loan  and  the  payment  of  the  loan;  and  for  the 
purpose  of  buying  power  from  Wilson  Dam,  from  the 
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Government  at  Wilson  Dam,  and  for  the  purpose  of  bor¬ 
rowing  money  from  the  Reconstruction  Finance  Corpora¬ 
tion  or  any  other  lender.  Of  course  you  do  not  pass  a  hill 
through  the  legislature  in  a  day,  you  know,  especially  when 


it  is  contested  and  one  of  that  nature.  Along: 


in  March, 


1933,  we  felt  that  the  way  would  probably  be  cl^ar  for  us 
to  engage  in  the  power  business  and  we  employed  engi¬ 
neers  to  appraise  the  existing  system  belonging  to  the  Ala¬ 
bama  Power  Company.  The  name  of  the  engineer  we  em¬ 
ployed  was  J.  W.  Johnson,  who,  we  thought,  was  a  very 
competent  engineer.  He  employed  assistants  and  along  in 
July  wrote  to  the  Alabama  Power  Company  and  told  them 
that  we  would  like  to  buy  their  system  and  that  we  were 
hiring  engineers  to  appraise  it  and  it  would  be  a  little 
cheaper  on  us  if  they  would  help  us  with  their  records  and 
their  charts.  The  appraisal  could  be  gotten  by  going  out 
into  the  field  but  it  would  cost  more.  The  power  company 
was  very  cooperative  and  turned  over  their  books  and 
their  papers  to  our  engineer.  He  completed  his  appraisal, 
I  think,  September  8,  1933.  After  we  employed  our 
203  engineer,  the  power  company  employed  d  firm  of 
engineers  by  the  name  of  Sirrine  and  Company  and 
the  appraisals  were  carried  along,  ours  first  dnd  theirs 
just  a  little  behind.  On  or  about  November  16,  ihe  power 
company  and  its  engineers  and  the  city  and  its  engineers 
had  a  conference  and  they  submitted  a  proposal  of  sale 
which  was  very  liberal  and  fair  except  as  to  price.  The 
terms  were  very  liberal  and  fair — the  interest  rate,  I  mean. 
We  were  quite  far  apart  on  the  price.  They  offered  to  sell 
for  $195,000  and  it  looked  like  that  was  the  last  figure.  I 
only  offered  them  $95,000,  I  believe,  either  $95,000  or 
$100,000.  I  would  have  offered  them  $120,000,  what  my 
engineers  said  it  was  worth,  but  we  were  so  far  apart  that 
we  just  broke  off  negotiations.  My  engineers  said  it  was 
worth  $120,000  but  I  did  not  like  to  start  negotiations  at 
that  figure.  After  we  failed  in  negotiations,  we  psked  Mr. 
Johnson  to  begin  preparation  of  an  application 
for  a  loan  in  the  event  we  failed  to  buy  the  existid 
The  loan  was  for  the  purpose  of  financing  the  construction 
of  a  new  system.  The  negotiations  with  the  power 
failed  on  November  16,  1933,  and  we  filed  our  application 
with  the  PWA  State  Advisory  Board  in  Montgomery  for 


to  PWA 
g  system. 

S' 

company 
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a  loan  and  grant  November  20,  1933.  I  had  great  difficulty 
in  getting  the  loan  through.  This  file  is  about  400  pages 
and  most  of  it  is  between  me  and  my  engineers  and  PWA 
trying  to  get  the  loan  through.  No  one  in  PWA  asked  me 
to  file  this  application.  And  the  work  was  not  greatly 
expedited  by  PWA.  I  had  to  bring  Congressional  and  Sen¬ 
atorial  pressure  and  every  other  sort  of  pressure  on  PWA 
to  get  them  to  do  anything.  Nobody  urged  me  to  make  the 
application  except  the  citizens.  They  voted  about  14-1/2 
to  one  to  go  into  the  power  business  and,  I  was  their  ser¬ 
vant,  a  public  official,  and  had  been  attempting  to  get  them 
into  the  power  business.  My  difficulties  at  Montgomery 
were  very  considerable  and  I  had  a  hard  time  to  get  the 
loan  through  and  had  to  bring  help  from  Washing- 
204  ton.  We  are  still  negotiating  with  the  power  com¬ 
pany  for  the  purchase  o'f  the  system.  The  back¬ 
ground  of  the  telegram  from  Administrator  Ickes  and  one 
from  Mr.  Lilienthal  to  me  is  as  follows:  Mr.  Lilienthal, 
the  TVA  director  in  charge  of  power,  had  given  me  the 
contract  that  is  now  in  evidence  for  the  purchase  of  power 

from  TVA  if  and  when  I  could  build  a  svstem  or  buv  one. 

* 

This,  I  think,  is  the  last  contract,  and  not  the  first  contract 
with  TVA.  One  was  about  March  1934,  and  the  other 
about  June  1934.  There  were  two.  Mr.  Lilienthal  made 
some  minor  changes  in  the  first  TVA  contract  and  adopted 
a  new  contract  and  the  city  of  Florence  executed  it.  We 
took  out  some  provisions  that  we  thought  were  probably 
not  legal.  One  part  of  it  was  in  reference  to  the  purchase 
of  part  of  the  property  of  TVA  which  could  not  be  done. 
I  thought  it  was  a  most  favorable  contract  to  Florence. 
It  was  the  best  I  could  do  and  I  was  anxious  to  get  it  signed. 
Throughout  June  Mr.  Lilienthal  promised  to  sign  it  up  and 
then  about  Julv  first  he  wrote  me  and  told  me  that  he  was 

mf 

coming  to  Florence  and  said  that  he  wanted  a  conference 
of  all  the  mavors  of  all  these  14  towns.  That  is  the  first 
I  knew  of  the  new  plan.  These  14  towns  included  the  7’ 
here  in  litigation,  with  the  exception  of  Guntersville  and 
8  others  which  are  in  the  same  area. 

Mr.  Lilienthal  said  that  the  system  had  some  towns  that 
were  very  profitable,  like  Decatur  and  Florence,  and  that 
it  had  some  other  towns  like  Courtland  and  Moulton,  and 
other  smaller!  towns  that  were  not  profitable.  There  was 
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one  county  that  would  not  stand  on  its  own  feet  e4en  under 
the  power  company’s  rate.  He  said  the  Admiijiistration 
was  opposed  to  the  confiscation  of  property  and  that  TVA 
had  an  arrangement,  an  option,  with  the  power  company 
for  taking  over  all  these  14  towns  from  the  Alabama  Power 
Company.  They  would  have  the  transmission  lines  under 
another  contract.  The  power  company  would  jqst  move 
out  of  this  particular  area  and  the  Tennessee  Vhlley  Au¬ 
thority  would  own  and  operate  it  and  woiild  reha- 
205  bilitate  it,  and,  at  some  later  date,  would  turn  it 
over  to  the  individual  cities.  Mr.  Lilientjhal  sug¬ 
gested  that  these  cities  voluntarily  request  him  to  exercise 
this  option  with  the  Alabama  Power  Company.  Then  he 
proposed  that  TVA  would  purchase  the  distribution  system 
within  these  cities  from  the  company  and  take  them  over, 
rehabilitate  them  and  operate  them,  TVA  would  put  on  a  10 
percent  surcharge  on  the  rates,  and  eventually  Ifurn  the 
systems  over  to  the  municipalities  or  counties.  The  power 
company  had  given  TVA  an  option  to  acquire  the^e  prop¬ 
erties  for  one  million  dollars.  This  arrangement  fell 
through  and  the  telegrams  were  sent  because  I  |did  not 
want  to  go  into  this  14-city  arrangement  since  it  ^vas  not 
to  my  advantage,  and  I  told  Mr.  Lilienthal  that.  stated 
that  the  Administration  did  not  want  to  destroy  private 
systems  by  new  systems  and  that  this  arrangement  would 
prevent  that.  I  told  him  that  I  was  still  willing  to  buy 
the  power  company’s  system  but  that  I  did  not  Wnt  to 
go  into  this  plan  with  Tennessee  Valley  Authority.  If 
the  power  company  will  still  sell,  and  the  Government  will 
allow  me  to  amend  my  application  to  buy  from  thd  power 
company  and  borrow  from  PWA  to  extend  and  rehabili¬ 
tate  it,  I  will  still  do  it.  If  you  will  see  Ickes  and  ^sk  him 
if  it  is  all  right  for  me  to  do  that,  I  will  buy  noy.  The 
telegrams  were  the  result  of  this.  Mr.  Ickes  and  Mr. 
thal  turned  me  down  on  this  proposition. 

Mr.  Lilienthal  did  not  definitely  at  any  time  offer 
Florence  the  system  of  the  power  company  within  tjhe  city 
that  TVA  might  acquire  from  the  company  un4er  its 
option.  He  would  only  do  it  when  it  was  rehabilitated  and 
amortized.  He  did  not  at  that  time  indicate  the  prijje,  but 
subsequently  indicated  that  he  was  paying  the  company 
$160,000  for  its  system  in  Florence.  I  had  been  filling 


Lilien- 


to  sell 
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to  have  to  pay  the  company  $120,000  and  they  would  have 
been  willing  to  sell  for  $195,000.  I  never  did  amend  my 
application  in  accordance  with  my  alternate  plan  because 
they  would  not  let  me.  Both  contracts  between  the  Ten¬ 
nessee  Valiev  Authority  and  Florence  have  been  cancelled. 

The  second  contract  was  the  one  offered  in  evidence 
206  by  the  plaintiffs.  I  was  put  in  this  position  of  hav¬ 
ing  to  go  in  with  TVA  into  the  14-cities  system 
partly  as  a  reason  because  they  did  not  want  to  destroy 
existing  systems.  But  that  did  not  interest  me.  I  said  I 
would  still  buy  from  the  Alabama  Power  Company  if  Mr. 
Lilienthal  could  get  Mr.  Ickes  to  allow  me  to  amend  my 
application  to  that  end.  I  never  filed  an  amendment.  It 
developed  later  that  if  TVA  had  exercised  its  option  and 
acquired  these  properties  it  would  have  been  willing  to  sell 
the  system  in  our  city  to  us  for  $160,000,  which  was  a 
higher  price  than  we  would  have  been  willing  to  pay.  That' 
was  one  of  my  objections.  I  felt  that  they  were  paying 
more  than  the  system  was  worth.  I  don’t  think  that  it  was 
the  attitude  of  either  TVA  or  PWA  to  have  me  take  steps 
which  would  destroy  these  properties  or  prevent  my  pur¬ 
chase  of  them  from  the  company.  They  never  expressed 
such  an  attitude  to  me,  nor  did  their  conduct  ever  indicate 
that  they  had  that  in  mind.  On  the  contrary  they  wanted 
to  purchase  them  and  not  allow  them  to  be  destroyed.  We 
could  have  financed  the  purchase  of  these  properties  with¬ 
out  a  loan  from  PWA  in  two  ways :  One  by  banking  houses 
but  at  a  cost  of  15  or  maybe  20  percent  of  the  capital,  and 
the  other  by  local  contributions  which  have  been  a  drain 
on  my  community.  Had  we  been  unable  to  make  a  loan  for 
the  purchase,  it  was  financially  possible  to  purchase  these 
properties  because  the  power  company  had  offered  to  take 
the  city’s  revenue  bonds. 

Re-direct  examination 

Sometime  prior  to  July  11,  1934,  we  had  filed  an  applica¬ 
tion  for  a  loan  and  grant  from  PWA  for  the  purpose  of 
building  a  distribution  system  and  generating  plant.  On 
July  11th,  it  had  been  approved  and  the  bonds  were  printed, 
and,  an  allotment  had  been  made  and  we  were  ready  to 
start.  During  that  time  TVA  had  entered  into  an  arrange¬ 
ment  with  the  Alabama  Power  Company  by  which  TVA 
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was  going  to  purchase  distribution  systepis  in  14 

207  towns,  one  of  which  was  our  town.  Mr.  Li'ienthal’s 
telegram  says  that  they  wanted  to  avail  themselves 

of  the  option.  In  that  situation,  Mr.  Ickes  telegraphed  me 
that  I  alone  was  holding  out,  and,  by  that  he  meapt  that  I 
alone  was  insisting  on  the  loan  and  grant  for  the  purpose 
of  building  a  distributing  system  and  generating  plant. 
Then  Mr.  Ickes  said  in  his  telegram  that  the  Adftrinistra- 
tion  would  advance  no  funds  to  Florence  for  expenditures 
inconsistent  with  the  TVA  plan,  which  was  TVA’i  plan  to 
purchase  the  Alabama  Power  Company’s  properties.  Mr. 
Ickes  was  saying  that  he  would  not  go  through  with  the 
allotment  if  it  was  inconsistent,  and  it  was  inconsistent 
with  the  TVA  plan.  Mr.  Ickes  also  said  that  the  allotment 
and  grant  would  be  maintained  pending  completion  of  the 
transaction  between  TVA  and  Alabama  Power  Company, 
bv  which  he  meant  that  he  would  maintain  our  allotment 
up  until  the  time,  if  it  occurred,  when  TVA  and  Alabama 
Power  Company  reached  a  deal  on  the  sale  of  the  prop¬ 
erties. 

Re-cross  examination 

TVA  had  a  very  short  option  in  which  to  work  out  its 
negotiations  with  the  power  company  for  these  projects. 
Mr.  Ickes  was  saying  that  pending  the  TVA  negotiations 
with  the  power  company  for  purchases  under  this  option 
that  he  would  not  disqualify  my  application.  If  the  option 
was  consummated  my  loan  would  be  dead.  If  it  was  not 
consummated,  my  loan  would  be  in  status  quo.  Prior  to 
July  1934,  a  loan  and  grant  agreement  had  been  signed 
with  us.  The  original  loan  and  grant  agreement  was  dated 
December  28, 1934.  The  telegram  from  Mr.  Ickes  was  July 
1934.  In  between  those  dates  I  was  advised  by  TVA  that 
it  was  unable  to  consummate  its  plan.  It  was  thereafter 
that  the  loan  and  grant  agreement  was  executed.  I  was 
mistaken  in  saying  that  it  had  been  executed  by  us  but 
not  by  the  Administrator.  The  allotment  had  been  made 
and  the  PWA  had  been  satisfied  as  to  the  legality  of  our 
loan  and  the  financial  structure  and  the  engineering 

208  structure  prior  to  the  date  of  Mr.  Ickes’  Telegram. 
Further  re-direct  examination 
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TV  A  failed  to  consummate  the  option  agreement  to  pur¬ 
chase  these  properties  from  the  company  on  December  28, 
1934,  at  the  time  I  signed  the  PWA  contract.  Mr.  Lilien- 
thal  addressed  a  letter  to  all  the  mayors  about  October 
or  November  1934.  One  of  the  objections  to  my  taking  the 
Florence  properties  under  the  TVA  plan  was  the  fact  that 
TVA  attached  rural  lines  to  the  municipal  distribution  sys¬ 
tem  and  required  the  city  of  Florence  to  operate  that 
and  sell  at  a  price  fixed  by  TVA.  The  TVA  also  attached 
small  towns  to  the  Florence  system  and  they  put  on  a  10 
percent  surcharge.  I  could  have  bought  power  20  percent 
cheaper  than  I  could  have  bought  it  under  their  plan.  They 
wanted  me  to  attach  to  the  Florence  svstem  the  rural  lines 
in  Lauderdale  County  in  which  Florence  is  situated  and  cer¬ 
tain  small  towns  in  Lauderdale  Countv  and  several  other 
counties.  The  city  of  Florence,  if  it  wanted  to  buy  the  sys¬ 
tem,  would  have  to  pay  the  TVA  for  its  rural  lines  and  for 
the  small  town  distribution  systems  at  such  price  as  TVA 
deemed  fair.  TVA  planned  to  take  over  the  whole  area,  14 
towns  and  rural  areas,  rehabilitate  the  whole  thing  and  that 
the  10  percent  surcharge  would  amortize  it,  and  then  turn  it 
back  to  the  dities  or  counties.  I  did  not  know  what  thev 
would  return  to  the  city  of  Florence  and  that  was  one  of  my 
objections  to  going  in  the  plan.  I  was  fearful  that  the 
rural  lines  in  Lauderdale  County  would  be  turned  back  to 
the  city  and  that  the  city  would  have  to  pay  for  them  and 
operate  them.  I  didn’t  see  how  you  could  unscramble  the 
situation  15  years  from  now  after  the  whole  thing  had  been 
rehabilitated  in  rural  areas  and  cities.  I  just  preferred  not' 
to  go  in  for  many  reasons.  TVA  submitted  an  ordinance 
to  us  for  adoption  which  carried  out  their  plan  with  refer¬ 
ence  to  the  operation  of  the  property  and  we  adopted  it. 

209  Further  cross-examination 

“  (By  Mr.  Frank) : 

“Q.  Mayor  Glenn,  you  testified  that  you  had  received  a 
letter  from  TVA  concerning  which  opposing  counsel  asked 
you.  Will  you  identify  that  letter?  Is  that  the  letter  (indi¬ 
cating)  ?  A.  This  was  the  document  that  went  with  that. 
It  was  an  explanation. 

“Mr.  Frank.  I  would  like  to  offer  these  two  letters. 

“Mr.  Turner.  Two  letters? 
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‘ 4  Mr.  Frank.  The  one  you  handed  the  witness  and  the 
one  to  which  the  witness  referred.  He  testified  tljat  these 
are  what  lie  had  received,  and  he  also  received  that. 

4  4  Mr.  Acheson.  I  beg  your  pardon.  He  testified  that  he 
did  not  receive  that.  It  is  not  addressed  to  him. 

4  4  The  Witness.  One  of  similar  content. 

4  4  Mr.  Frank.  One  of  similar  character. 

4  4  This  is  a  letter  from  David  E.  Lilienthal,  Director  and 
General  Counsel  of  the  Tennessee  Valley  Authoriiy.  It  is 
dated  December  12,  1934,  We  offer  it  as  Defendants’  Ex¬ 
hibit  No.  1.” 

44  (Letter  from  David  E.  Lilienthal  dated  December  12, 
1934,  was  marked  ‘Defendants’  Exhibit  1  for  identifica¬ 
tion’.) 

4  4  Mr.  Frank.  I  ask  that  this  enclosure  be  marked  as  De¬ 
fendants’  Exhibit  No.  2  for  identification. 

44  (The  enclosure  referred  to  vras  marked  ‘Defendants’ 
Exhibit  2  for  identification’.)  ” 


e  them 
them  as 


“The  Court.  I  think  it  would  be  better  to  hay 
marked  for  identification  and  then  to  introduce 
a  part  of  your  case. 

“Mr.  Frank.  All  right.  That  is  all.” 

Further  re-direct  examination 

The  import  of  this  letter  from  Mr.  Lilienthal  was 
210  that  he  had  not  notified  the  power  company  that  he 
was  going  to  cancel  his  option  to  purchase  tl^ese  dis¬ 
tribution  systems  from  it. 

Whereupon  the  plaintiffs  stated  they  had  no  further 
questions  for  the  witness  and  he  thereupon  left  the  wit¬ 
ness  stand. 

Whereupon  John  P.  Hodges  was  called  as  a  witness  for 
and  on  behalf  of  the  plaintiffs  and  having  been  fiijst  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  examination 

My  name  is  John  P.  Hodges  and  I  am  mayor  of  the  town 
of  Hartselle.  My  city  made  application  to  the  Public  Works 
Administration  for  a  loan  and  grant  to  build  an  plectric 
distribution  system  in  our  city.  The  clerk  handle^  most 
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of  the  matter  in  connection  with  the  application.  The  as¬ 
sessed  valuation  of  the  citv  of  Hartselle  for  the  vear  1934 
was  $1,074,000  and  was  practically  the  same  thing  for  1935. 
The  city  has  a  bonded  debt,  the  total  of  'which  is  $81,000. 
There  are  no  past  due  payments  of  interest  or  principal 
on  those  bonds.  The  Alabama  Power  Company  is  presently 
serving  the  city  of  Hartselle  for  its  present  requirements. 
There  is  no  other  organization  at  present  able  to  serve  the 
electricity  requirements  of  the  city  of  Hartselle  and  there 
is  no  other  distribution  system  in  the  city.  The  clerk  of 
the  city  can  testify  as  to  whether  the  city  entered  into  any 
agreement  with  Tennessee  Valley  Authority  with  reference 
to  supplying  the  city  with  electric  power.  I  just  don’t  know 
what  that  is. 

Whereupon  plaintiffs  excused  this  witness. 

Thereupon  Leon  Livingston  was  called  as  a  witness  for 
and  on  behalf  of  the  plaintiffs,  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

211  Direct  examination 

My  name  is  Leon  Livingston.  I  am  familiar  in  a 
general  way  with  the  application  of  the  town  of  Hartselle 
to  the  Public  Works  Administration  for  a  loan  and  grant 
of  money  to  build  an  electric  distribution  system.  The  con¬ 
tingent  povrer  contract,  which  is  set  forth  in  the  applica¬ 
tion  of  the  city  to  Public  Works  Administration  for  this 
loan  and  grant,  is  a  contract  whereby  the  customers  of  the 
Alabama  Power  Company  agreed  to  take  their  power  from 
the  municipal  system  if  and  when  it  is  built.  I  was  not  in 
office  at  the  time  the  contract  was  circulated.  My  prede¬ 
cessor  probably  did  circulate  it.  These  contracts  are  on 
file  in  our  office  at  this  time.  Practically  all  of  the  custo¬ 
mers  of  Alabama  Power  Company  signed  those  contracts. 
I  do  not  have  a  copy  of  any  of  those  contracts  with  me. 

Cross  examination 

We  had  a  municipal  election  in  Hartselle  on  the  munici¬ 
pal  ownership  of  the  power  distribution  system.  The  vote 
was  296  in  favor  of  municipal  ownership  and  18  against 
it.  The  population  of  the  city  is  2300.  The  election  was  in 
1933.  It  was  held  before  I  wras  in  office  but  I  have  looked 
up  the  records.  I  took  office  January  1  of  this  year. 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICljCES.  149 

Whereupon  there  being  no  further  questions  for  the  wit¬ 
ness,  he  was  excused. 

Whereupon  William  J.  Porter  was  called  as  a  witness  on 
behalf  of  the  plaintiffs  and  being  first  duly  sworn  testified 
as  follows: 

Direct  examination 

I  am  mayor  of  the  town  of  Russellville,  Alabama,  and 
have  been  mayor  since  March  1,  1935.  I  was  not  nliayor  at 
the  time  the  town  filed  its  application  with  the  Public 
212  Works  Board,  but  I  was  a  member  of  the  City  Coun¬ 
cil.  I  am  reasonably  familiar  with  the  application 
that  the  town  made  for  a  loan  and  grant.  A  contingent 
power  contract,  a  copy  of  which  was  included  in  th|e  appli¬ 
cation  for  the  loan  and  grant,  was  circulated  am^ng  the 
customers  of  Alabama  Power  Company  in  Russellville  and 
signed  by  practically  all  of  them.  I  think  that  at  t^iis  time 
that  something  like  600  customers  have  signed,  some  have 
been  added  in  the  last  few  months.  The  population  of  Rus¬ 
sellville  at  the  last  census  was  3,060.  The  highest  valuation 
of  the  town  of  Russellville  for  1935  was  $1,238,000  and  it  is 
practically  the  same  for  1934.  The  bonded  debt  of  the  town 
is  $77,500,  none  of  which  is  in  default.  If  the  city  builds 
its  own  electric  distribution  system  it  proposes  to  get  power 
from  the  best  source  available.  At  the  present  time  there 
are  only  two  sources  of  power,  one  prospective  ^nd  the 
other  there.  These  sources  are  the  Tennessee  Valley  Au¬ 
thority  and  the  Alabama  Power  Company.  The  city  had 
a  contract  with  Tennessee  Valley  Authority  for  the  pur¬ 
chase  of  power  in  event  it  built  or  acquired  a  distribution 
system.  I  do  not  know  whether  it  is  in  effect  or  not.  Under 
this  contract  we  agreed  to  purchase  all  our  requirements 
for  this  distribution  system  from  the  Tennessee  Valley  Au¬ 
thority  and  to  resell  the  power  to  the  customers  at  a  price 
fixed  by  Tennessee  Valley  Authority.  I  do  not  know  that 
this  contract  has  been  cancelled  and  I  do  not  know  whether 
it  had  an  expiration  date.  The  contract  may  still  be  in  ex¬ 
istence,  but  I  could  not  answer  that.  I  did  not  have  all  of 
the  minutes  of  the  town  meetings  but  Mr.  Adler  has  a  good 
manv  in  his  file.  Mr.  Adler  is  a  member  of  the  firm  of  Lide 
&  Adler.  Alabama  Power  Company  purchased  the  old  dis¬ 
tribution  system  in  the  city  of  Russellville  and  recon- 


150  TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES. 

structed  it.  i  We  had  a  very  poor  arrangement  for  light 
when  they  purchased  it  there  in  1923.  After  purchasing 
the  distribution  system  they  rebuilt  it  out  and  out. 

213  Cross-examination 

We  had  an  election  in  Russellville  concerning  whether  the 
citizens  down  there  wanted  to  build  a  municipal  power 
plant.  There  were  508  votes  cast,  405-for  the  erection  of 
a  municipal  power  plant  and  103  against.  The  date  of  the 
election  was  December  7  or  13,  1§33.  The  30-days  legal 
notice  of  the  election  was  given  and  it  was  held  following 
that. 

Re-direct  examination 

I  did  not  know  the  date  of  the  allotment  of  funds  for 
the  loan  and  grant  but  the  application  was  made  sometime 
in  1933.  The  allotment  was  not  to  my  knowledge  held  up 
at  any  time  at  the  request  of  Public  Works  Administration. 
To  my  knowledge  there  was  no  request  by  Tennessee  Valley 
Authority  or  statement  by  Public  Works  Administration 
that  they  would  withhold  the  loan  and  grant  from  the  city 
until  they  could  await  the  consummation  of  a  deal  between 
Alabama  Power  Company  and  Tennessee  Valley  Authority 
for  the  purchase  of  the  Russellville  distribution  system. 
The  city  entered  into  an  agreement  with  TVA  whereby 
TV  A  was  to  purchase  the  distribution  system  and  then  re¬ 
sell  it  to  the  town.  The  agreement  was  in  the  form  of  a 
resolution  of  the  City  Council  of  Russellville,  Alabama. 

Whereupon  the  plaintiffs  offered  a  copy  of  the  resolution 
which  -was  identified  by  the  witness,  and  received  in  evi¬ 
dence  as  Plaintiffs’  Exhibit  No.  20,  which  is  set  forth  in 
full  as  follows : 

214  Resolution 

WHEREAS,  on  the  ELEVENTH  dav  of  DECEMBER 
1933,  the  Citizens  of  the  City  of  RUSSELLVILLE  ALA. 
voted  at  a  public,  referendum  in  favor  of  acquiring  a  mu¬ 
nicipal  distribution  system  by  purchase  or  construction 
for  the  purpose  of  distributing  electricity  purchased  at 
wholesale  from  the  Tennessee  Va'Iley  Authority;  and 

WHEREAS,  pursuant  to  the  public  mandate  thus  ex¬ 
pressed,  the  City  of  RUSSELLVILLE,  ALA.  thereupon 
attempted  without  success  to  purchase  the  existing  electric 
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distribution  system  from  the  Alabama  Power  Company; 
and 

WHEREAS,  the  City  of  RUSSELLVILLE  ALA.  there¬ 
upon  made  application  to  the  Federal  Emergency  Admin¬ 
istration  of  Public  Works  for  a  loan  and  grant  wherewith 
to  construct  a  duplicate  distribution  system;  and 

WHEREAS,  on  THIRTEENTH  day  of  MARCJH  1934, 
the  City  of  RUSSELLVILLE  ALA.  entered  into  a  con¬ 
tract  with  the  Tennessee  Valley  Authority  whereby  the 
City  engaged  to  acquire  a  municipal  distribution  system 
by  purchase  or  construction,  and  the  Tennessee  Valley  Au¬ 
thority  agreed  to  supply  powder  at  wholesale  therefor;  and 

WHEREAS,  it  is  desirable  to  avoid  the  wastes  and 
hazards  of  a  competitive  electric  distribution  system  if  it 
is  possible  to  do  so  without  violating  the  mandate  of  the 
people  of  the  City;  and 

WHEREAS,  the  Tennessee  Valley  Authority  has  been 
offered  the  existing  electric  distribution  plant  in  the  City 
at  a  fair  price,  and  one  substantially  lower  than  lpas  ever 
been  offered  to  the  City;  and 

WHEREAS,  since  the  execution  of  the  aforesaid  con¬ 
tract  between  the  City  of  RUSSELLVILLE  ALA.  and  the 
Tennessee  Valley  Authority,  representatives  of  the  Au¬ 
thority  and  the  City  have  worked  out  a  plan  whereby  the 
City  can  acquire  the  existing  distribution  system  without 
pledging  its  credit  and  without  the  wastes  and  hazards  of 
a  competitive  electric  plant,  the  said  plan  being  as  follows, 
to  wit : 

1.  The  Tennessee  Valley  Authority  will  consumrtiate  the 

purchase  of  the  existing  distribution  systenji  within 
215  the  City  from  the  Alabama  Power  Compapy  at  a 
price  which  is  fair  to  both  consumers  and  investors. 

2.  The  Authority  will  operate  such  system  directly  for 
a  limited  period  during  which  the  system  will  be  completely 
rehabilitated,  improved,  extended  and  rearranged  i|n  order 
to  establish  it  as  an  economic  and  efficient  operating  unit. 
The  City  will  grant  the  Authority  whatever  franchise  rights 
within  its  limits  may  be  necessary  for  such  direct  operation. 
During  such  period  of  direct  operation  the  Authority  plans 
to  extend  the  farm  electric  lines  in  the  rural  areas  adjoin¬ 
ing  the  City,  such  rural  lines  to  be  made  a  part  of  the 
existing  system,  and  to  be  operated  together  with  its  urban 
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properties  by  the  City.  In  this  way,  the  City  will  assume 
responsibility  for  managing  and  operating  a  well  equipped 
and  efficient  electric  system  which  will  be  coextensive  with 
the  City’s  business  and  trade  area  so  far  as  engineering 
and  economic  considerations  permit.  In  cooperation  with 
the  Electric  Home  and  Farm  Authority,  the  Authority  will 
further  undertake  an  intensive  program  of  residential,  in¬ 
dustrial,  and  commercial  load  development.  All  the  activi¬ 
ties  which  are  to  be  undertaken  bv  the  Authoritv  as  de- 
scribed  herein  will  be  accomplished  at  the  Authority’s  ex¬ 
pense,  but  the  actual  net  cost  thereof  will  be  added  to  the 
original  cost  of  acquiring  the  system. 

3.  When  the  Authority  has  achieved  the  objectives  above 
described,  the  period  of  direct  operation  by  the  Authority 
will  terminate.  The  Authoritv  will  then  transfer  to  the 
City  the  distribution  system,  so  rehabilitated,  improved, 
extended,  and  rearranged,  at  the  actual  cost  to  the  Au¬ 
thoritv  of  such  svstem,  as  recorded  in  its  books  of  account, 
plus  the  actual  recorded  cost  of  such  rehabilitation,  im¬ 
provement,  extension,  and  rearrangement,  subject  to  re¬ 
duction  as  set  forth  below.  The  City  will  be  supplied  with 
such  accounting  records  as  may  be  necessary  to  establish 

the  investment  of  the  Authoritv  in  such  svstem.  The 
216  transfer  will  be  by  appropriate  instrument  securing 

the  interest  of  the  Authoritv  in  said  svstem. 

4.  During  the  period  of  direct  operation,  the  Authority 
will  add  to  its  basic  resale  rates  a  surcharge  of  ten  percent 
on  all  classes  of  customers,  the  proceeds  of  such  additional 
charge,  as  well  as  all  revenues  in  excess  of  the  Authority’s 
cost  of  operation  to  be  applied  toward  the  reduction  of  the 
purchase  price  to  the  City.  Should  the  Authority,  during 
such  period  of  direct  operation,  operate  other  distribu¬ 
tion  systems  in  North  Alabama  under  a  similar  plan,  the 
Authority  will  compute  the  sums  available  for  the  reduc¬ 
tion  of  the  purchase  price  as  for  a  single  system,  the  City’s 
system  sharing  pro  rata  in  such  reduction. 

5.  The  City  will  pay  the  Authority  for  the  system  so  pur¬ 
chased  by  turning  over  to  the  Authority  all  of  its  revenues 
from  the  operation  of  the  system  in  excess  of  the  cost  of 
operation  thereof.  The  City  will  purchase  power  from  the 
Authoritv  at  its  standard  wholesale  rates  for  transmitted 
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power,  and  will  resell  such  power  at  the  Authority’s  basic 
resale  rates,  plus  an  additional  ten  percent  surcharge,  until 
the  Tennessee  Valley  Authority  is  entirely  reimbursed  for 
its  investment. 

6.  In  view  of  the  benefits  to  the  City  arising  from  this 
plan,  the  City  will  act  to  modify  or  rescind  the  contract  of 
THIRTEENTH  day  of  MARCH  1934,  with  the  Tennessee 
Valley  Authority,  to  make  it  consistent  with  said  plan,  and 
thus  enable  the  Citv  to  take  advantage  of  this  plan. 

NOW,  THEREFORE,  the  City  COUNCIL  of  the  City 
of  RUSSELLVILLE,  ALA.  do  hereby  unanimously  re¬ 
solve  that  said  plan  be,  and  it  is  hereby,  approved  in  every 
respect;  that  the  Tennessee  Valley  Authority  be  petitioned 
to  exercise  its  option  to  purchase  the  existing  elebtric  dis¬ 
tribution  system  in  the  City  and  to  proceed  forthwith  in 
carrying  out  the  plan  as  above  described;  and  that  the  con¬ 
tract  of  MARCH  13th  1934  with  the  Tennessee  Valley  Au¬ 
thority,  be  void  and  of  no  effect  insofar  as  it  may 

217  conflict  with  the  operation  of  said  plan,  tbe  Mayor 
being  hereby  authorized  to  execute  an  agreement  of 

amendment  or  rescission  of  said  contract. 

THIS  7th  DAY  OF  JULY  1934 

J  H  PORTER 
City  Clerk 

W  W  RAMSEY 
Mayor 

(Imprint  of  seal:  CITY  OF  RUSSELLVILLE  RUS¬ 
SELLVILLE  ALABAMA) 

218  I  do  not  have  any  copies  of  letters  in  this  file  with 
Tennessee  Valley  Authority  with  reference  to  this 

resolution  or  the  matter  contained  therein. 

“Q.  Do  you  know  by  whom  this  resolution  wa$  drawn? 
“Mr.  Scott.  To  which  we  object.  It  is  unimportant  and 
it  is  immaterial. 

“The  Court.  I  sustain  the  objection. 

“Mr.  Turner.  We  except,  if  your  Honor  pleasb.” 
Whereupon  the  plaintiffs  stated  that  they  had  no  further 
questions  for  the  witness  and  the  defendants  stated  that 
thev  had  no  further  cross-examination  and  the  witness  was 
excused. 
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Whereupon  L.  D.  Taylor  was  called  as  a  witness  on  be¬ 
half  of  the  plaintiffs  and,  having  been  first  duly 

219  sworn  was  examined  and  testified  as  follows: 

Direct  examination 

The  population  of  the  city  of  Guntersville  is  correctly 
stated  in  its  application  as  2,826.  The  city  of  Guntersville 
has  filed  an  application  with  Public  Works  Administration 
for  a  loan  and  grant  of  moneys  to  build  an  electric  distri¬ 
bution  system.  I  am  not  familiar  with  that  application.  I 
cannot  say  for  certain  whether  I  was  mayor  of  the  city 
at  the  time  that  the  application  was  made  because  I  am 
just  filling  out  an  unexpired  term.  I  am  familiar  with  the 

contract  obtained  bv  the  citv  wherebv  the  citizens  of  Gun- 

*  * 

tersville  were  to  take  their  requirements  of  electricity  from 

the  municipal  plant  if  and  when  it  was  established.  We  had 

an  election  on  that  to  consider  what  thev  wanted  and  thev 

*  * 

voted  for  it.  Afterwards  we  circulated  a  contract  which 
was  signed  by  the  citizens  to  purchase  the  power.  About 
240  of  the  Alabama  Power  Company  customers  in  the  city 
signed  this  contract  and  about  70  did  not.  I  do  not  know 
whether  the  citv  has  a  contract  with  Tennessee  Valiev  Au- 
thority  for  the  supplying  of  power  to  the  municipal  system 
if  and  when  it  is  completed  because  the  most  of  that  busi¬ 
ness  has  been  handled  bv  our  citv  attorn ev  and  I  have 

w  w  •/ 

not  kept  as  familiar  with  it  as  I  should.  I  think  the  City 
Council  has  taken  action  in  the  form  of  a  resolution  with 
reference  to  a  contract  with  the  Tennessee  Valley  Au¬ 
thority  for  the  supply  of  power  to  the  municipal  system  if 
and  when  it  is  established.  The  rate  at  which  the  city 
should  resell  power  to  the  public  is  fixed  in  that  resolution, 
I  think.  The  i  city  attorney  knows  the  details. 

Cross  examination 

We  had  an  election  in  Guntersville  on  whether  or  not  the 
citizens  there  desired  a  municipal  power  plant.  To  the 
best  of  my  recollection  240  voted  for  it  and  about  60  or  70 
against  it.  I  do  not  remember  when  the  election  was 

220  held. 

Whereupon,  there  being  no  further  questions  for 
the  witness,  he  was  excused. 

Whereupon  Claude  D.  Scruggs  was  called  as  a  witness 


V 
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on  behalf  of  the  plaintiffs  and  having  been  first  d|uly  sworn 
was  examined  and  testified  as  follows: 

Direct  examination. 


I  am  city  attorney  of  Guntersville,  and  held  that  position 
at  the  time  the  application  to  the  Public  Works  Administra¬ 
tion  was  made.  I  am  familiar  with  the  heading  in  the  appli¬ 
cation  designating  as  contingent  power  contract.  The  first 
of  these  contracts  was  signed  by  approximately  800  of  the 
consumers  of  electricity  in  Guntersville.  There  was  a  sec¬ 
ond  contract  which  was  signed  by  10  or  15  fewer  consumers 
than  the  first.  In  number  that  was  practically  all  of  the 
customers  that  Alabama  Power  Company  has  in  i;hat  area. 
The  assessed  valuation  of  the  citv  of  Guntersville  is  shown 
in  the  application  to  be  $990,000.  The  last  year  shown  is 
1933, 1  think.  In  1934  it  rose  to  $1,100,000  and  for  the  year 
1935,  the  latest  available  figure,  it  was  $1,142,732,  but  since 
that  assessment  was  made  the  citv  boundaries  have  been 
extended  and  there  is  approximately  $200,000  additional 
added.  The  entire  bonded  general  debt  of  the  city'  is  about 
$18,000.  Some  of  the  bonded  debt  has  been  paid  since  the 
application  was  filed,  at  which  time  it  was  $21,000.  The 
citv  never  had  a  contract  with  Tennessee  Valiev  Authority 
for  the  supply  of  power.  It  has  applied  to  Tennessee  Val¬ 
ley  Authority  for  power.  We  did  not  obtain  a  contract. 
Tennessee  Valley  Authority  advised  me  that  they  would 
not  negotiate  or  take  it  up  with  me  until  after  th^  expira¬ 
tion  of  the  power  company  contract  with  them  to]  stay  out 
of  that  territory.  This  was  done  orally.  I  know  ii  was  not 
done  by  correspondence.  I  talked  to  Mr.  Lilienthil  in  per¬ 
son  about  it.  There  is  no  correspondence  in  the  city’s  files 
concerning  it. 

221  Cross-examination. 


Our  city  is  located  on  the  Tennessee  River  abov^  Wilson 
Dam  and  we  began  to  visualize  getting  some  cheaper  power. 
The  first  talk  of  it  developed  back  about  1931  and  it  was 
about  the  time  of  the  creation  of  the  Muscle  Shoals  Com¬ 


mission  by  the  States  of  Tennessee  and  Alabama.  The 
Commission  was  created,  I  believe,  in  1931,  which  first  de¬ 
veloped  an  interest  so  far  as  the  city  of  Guntersville  was 
concerned.  That  was  when  the  interest  began.  It  appears 
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Whereupon  L.  D.  Taylor  was  called  as  a  witness  on  be¬ 
half  of  the  plaintiffs  and,  having  been  first  duly 

219  sworn  was  examined  and  testified  as  follows: 

Direct  examination 

The  population  of  the  city  of  Guntersville  is  correctly 
stated  in  its  application  as  2,826.  The  city  of  Guntersville 
has  filed  an  application  with  Public  Works  Administration 
for  a  loan  and  grant  of  moneys  to  build  an  electric  distri¬ 
bution  system.  I  am  not  familiar  with  that  application.  1 
cannot  say  for  certain  whether  I  was  mayor  of  the  city 
at  the  time  that  the  application  was  made  because  I  am 
just  filling  out  an  unexpired  term.  I  am  familiar  with  the 

contract  obtained  bv  the  citv  wherebv  the  citizens  of  Gun- 

•/  *  » 

tersville  were  to  take  their  requirements  of  electricity  from 
the  municipal  plant  if  and  when  it  was  established.  We  had 
an  election  on  that  to  consider  what  thev  wanted  and  thev 
voted  for  it.  Afterwards  we  circulated  a  contract  which 
was  signed  by  the  citizens  to  purchase  the  power.  About 
240  of  the  Alabama  Power  Company  customers  in  the  city 
signed  this  contract  and  about  70  did  not.  I  do  not  know 
whether  the  citv  has  a  contract  with  Tennessee  Valiev  Au- 

*  v 

thority  for  the  supplying  of  power  to  the  municipal  system 
if  and  when  it  is  completed  because  the  most  of  that  busi¬ 
ness  has  been  handled  bv  our  citv  attornev  and  I  have 

*  «  * 

not  kept  as  familiar  with  it  as  I  should.  I  think  the  City 

Council  has  taken  action  in  the  form  of  a  resolution  with 

reference  to  a  contract  with  the  Tennessee  Valiev  Au- 

%* 

thority  for  the  supply  of  power  to  the  municipal  system  if 
and  when  it  is  established.  The  rate  at  which  the  city 
should  resell  power  to  the  public  is  fixed  in  that  resolution, 
I  think.  The  citv  attornev  knows  the  details. 

Cross  examination 

We  had  an  election  in  Guntersville  on  whether  or  not  the 
citizens  there  desired  a  municipal  power  plant.  To  the 
best  of  mv  recollection  240  voted  for  it  and  about  60  or  70 
against  it.  I  do  not  remember  when  the  election  was 

220  held. 

Whereupon,  there  being  no  further  questions  for 
the  witness,  he  was  excused. 

Whereupon  Claude  D.  Scruggs  was  called  as  a  witness 
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on  behalf  of  the  plaintiffs  and  having  been  first  duly  sworn 
was  examined  and  testified  as  follows: 

Direct  examination. 

I  am  city  attorney  of  Guntersville,  and  held  that  position 
at  the  time  the  application  to  the  Public  Works  Administra¬ 
tion  was  made.  I  am  familiar  with  the  heading  in  ihe  appli¬ 
cation  designating  as  contingent  power  contract.  The  first 
of  these  contracts  was  signed  by  approximately  300  of  the 
consumers  of  electricity  in  Guntersville.  There  was  a  sec¬ 
ond  contract  which  was  signed  by  10  or  15  fewer  consumers 
than  the  first.  In  number  that  was  practically  all  of  the 
customers  that  Alabama  Power  Company  has  in  that  area. 
The  assessed  valuation  of  the  citv  of  Guntersville  is  shown 
in  the  application  to  be  $990,000.  The  last  year  shown  is 
1933, 1  think.  In  1934  it  rose  to  $1,100,000  and  for  the  year 
1935,  the  latest  available  figure,  it  was  $1,142,732,  but  since 
that  assessment  was  made  the  citv  boundaries  hhve  been 
extended  and  there  is  approximately  $200,000  additional 
added.  The  entire  bonded  general  debt  of  the  city  is  about 
$18,000.  Some  of  the  bonded  debt  has  been  paid  since  the 
application  was  filed,  at  which  time  it  was  $21,000.  The 
city  never  had  a  contract  with  Tennessee  Valley  Authority 
for  the  supply  of  power.  It  has  applied  to  Tennessee  Val¬ 
iev  Authority  for  power.  We  did  not  obtain  a  contract. 
Tennessee  Valley  Authority  advised  me  that  they  would 
not  negotiate  or  take  it  up  with  me  until  after  the;  expira¬ 
tion  of  the  power  company  contract  with  them  to  stay  out 
of  that  territory.  This  was  done  orally.  I  know  it  was  not 
done  by  correspondence.  I  talked  to  Mr.  Lilienthai  in  per¬ 
son  about  it.  There  is  no  correspondence  in  the  city’s  files 
concerning  it. 

221  Cross-examination. 

Our  citv  is  located  on  the  Tennessee  Kiver  abovd  Wilson 
•/ 

Dam  and  we  began  to  visualize  getting  some  cheaper  power. 
The  first  talk  of  it  developed  back  about  1931  andi  it  was 
about  the  time  of  the  creation  of  the  Muscle  Shoajls  Com¬ 
mission  by  the  States  of  Tennessee  and  Alabania.  The 
Commission  was  created,  I  believe,  in  1931,  which  prst  de¬ 
veloped  an  interest  so  far  as  the  city  of  Guntersville  was 
concerned.  That  was  when  the  interest  began.  It  appears 
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that  the  Army  Engineers  had  recommended  the  construc¬ 
tion  of  certain  dams,  one  of  which  was  located  near  Gun- 
tersville.  In  1933,  I  was  in  the  Senate  of  the  State  of  Ala¬ 
bama,  and  up  until  that  time,  there  was  very  little  oppor¬ 
tunity  for  any  of  the  cities  to  go  into  the  power  businesss 
in  Alabama,  if  the  cities  had  a  competing  system  at  that 
time.  So  in  1933  there  was  introduced  in  the  House  of  Rep¬ 
resentatives  what  is  known  in  common  parlance  in  Ala¬ 
bama  as  the  Carmichael  Bill.  It  is  mv  recollection  that 

•> 

the  bill  passed  and  was  approved  in  April  1933.  It  was 
introduced  sometime  prior  to  that  but  had  been  in  the  com¬ 
mittees  of  the  House  or  Senate  on  down  to  the  time  of 
its  final  passage.  The  session  of  the  legislature  adjourned 
before  it  was  enacted.  It  finallv  reached  the  Senate  and  a 
number  of  us  worked  on  it.  Following  the  passage  of  this 
bill  and  after  adjournment  of  the  Senate,  I  went  back  to 
Guntersville  and  we  discussed  in  Council  meeting  the  feasi¬ 
bility  of  holding  the  election  that  was  provided  for  by  the 
Carmichael  Act.  This  bill  authorized  the  holding  of  these 
elections  to  determine  whether  or  not  the  municipality 
should  undertake  these  power  projects.  This  bill  permitted 
the  city  to  issue  revenue  bonds  and  pledge  the  revenues 
from  the  svstem.  And  that  monev  obtained  from  the  sale 

*  v 

of  the  bonds  is  securitv  to  the  lender  for  the  funds  ad- 
vanced.  Our  town  did  it  on  September  4,  1933.  We  held 
the  election  at  that  time  and  the  result,  I  believe,  was  about 
243  in  favor  of  it  and  70  against  it.  The  citv  made 
222  application  to  Public  Works  Administration  about 
November  20,  1933,  according  to  my  recollection. 
Nobody  except  the  City  Council  and  the  citizens  of  Gun¬ 
tersville  solicited  us  to  do  so.  We  had  difficulty  in  getting 
action  on  the  application.  We  got  our  application  for  the 
loan  filed  and  then  the  matter  was  referred  to  the  Ad¬ 
visory  Board  for  the  State  of  Alabama  consisting  of  three 
members.  The  power  company  asked  for  and  obtained  a 
hearing.  Later  the  application  was  sent  on  to  Washington 
where  no  action  was  taken  until  finally  in  October,  1935,  we 
got  notice  that  the  application  had  been  granted.  The  loan 
and  grant  made  to  the  amount  of  $87,272,  being  cut  from 
$100,000  down  to  that.  The  city  endeavored  to  purchase  the 
property  of  the  plaintiff  located  in  the  city.  I  wrote  a  letter 
on  behalf  of  the  mayor  to  the  Alabama  Power  Company 
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asking  them  if  they  would  sell  it  and  at  what  price.  Ala¬ 
bama  Power  Company  replied  in  substance  that  they  did 
not  build  the  system  for  sale  but  as  an  investment  and 
would  not  quote  a  price.  I  have  not  had  subsequent  nego¬ 
tiations  with  the  company  and  no  offer  from  them.  I  could 
not  give  the  assessed  valuation  of  the  company’s  property 
in  the  city.  I  can  fix  it  where  you  can  figure  it  out.  The 
amount  of  tax  paid  by  them  in  the  city  of  Gunter^ville,  ad 
valorem  tax,  for  the  year  1935  was  $183.76.  That  is  based 
on  a  5  mill  tax  and  the  assessed  valuation  is  60  percent  of 
the  actual  valuation. 

Re-direct  examination 

The  Alabama  Power  Company  pays  a  license  tax.dn  addi¬ 
tion  to  ad  valorem  taxes,  of  2  percent  on  the  gross  receipts 
of  the  company’s  business  in  the  city.  The  residential 
service  amounted  to  $14,605.39  for  the  year  1935  upon 
which  the  1936  tax  is  based.  For  commercial,  it  amounted 
to  $13,535.02;  for  street  lighting  $2,418.84;  and  for  indus¬ 
trial  $34,182.70,  making  a  grand  total  of  $64,741.95.  That 
is  the  amount  the  company  paid  as  privilege  license,  that 

is  2  percent  of  that.  The  company  also  paid  an  addi- 
223  tional  privilege  license  for  selling  appliances. 

Further  cross-examination 

The  company  has  380  residential  consumers,  lj78  com¬ 
mercial  consumers,  2  street  light  contracts,  and  5  industrial 
contracts. 

Whereupon  there  being  no  further  questions  for  the  wit¬ 
ness,  he  was  excused. 

Whereupon  W.  L.  Farr  was  called  as  a  witness  on  behalf 
of  the  plaintiffs  and  having  been  first  duly  sworn  was  ex¬ 
amined  and  testified  as  follows: 

Direct  examination 


I  am  the  mayor  of  Tuscumbia,  and  have  been  mayor  a 
little  over  three  and  a  half  years.  I  was  mayor  at  the  time 
the  city  made  an  application  to  Public  Works  Administra¬ 
tion  for  funds  with  which  to  build  an  electric  distribution 
system.  Prior  to  filing  the  application,  the  city,  through 
Messrs.  Lide  &  Adler,  had  negotiated  with  the  power  com¬ 
pany  for  the  sale  of  its  distribution  system  therein,  and, 
that  was  subsequent  to  the  election  whereby  the  citizens 
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voted  in  favor  of  building  a  municipal  plant.  The  Alabama 
Power  Company  is  the  only  company,  person  or  corpora¬ 
tion  presently  engaged  in  the  electric  business  in  Tuscum- 
bia  and  is  the  only  person  able  to  supply  the  electric  re¬ 
quirements  of  the  city  and  its  inhabitants.  The  approxi¬ 
mate  population  of  the  city  is  about  4,500.  The  bonded 
indebtedness  of  the  city  is  $705,276,  of  this  amount, 
$677,000  are  in  default  as  to  principal  and  interest. 

Cross-examination 

We  had  an  election  in  Tuscumbia  as  to  whether  or  not 
t lie  citizens  wanted  a  municipal  plant.  The  election  was 
held  August  30,  1933,  and  the  vote  was  about  40  to  1  in 
favor  of  going  into  the  electric  business.  There  were  330 
votes  in  favor  of  it  and  8  against  it. 

224  Whereupon  there  being  no  further  questions  for 
the  witness,  he  was  excused. 

Whereupon  Hoyt  Greer  was  called  as  a  witness  on  behalf 
of  the  plaintiffs  and  having  been  first  duly  sworn  was  ex¬ 
amined  and  testified  as  follows: 

Direct  examination 

I  am  president  of  the  City  Commission  of  the  City  of 

Sheffield,  and  have  been  president  about  8  months.  I  have 

been  a  member  of  the  Citv  Commission  since  October  1933. 

T  was  not  a  member  of  the  commission  at  the  time  the  citv 

* 

filed  its  application  for  a  loan  from  Public  Works  Admin¬ 
istration.  I  am  generally  familiar  with  the  application.  An 
allotment  has  been  made  for  the  loan,  and,  we  have  pre¬ 
viously  entered  into  an  agreement  with  Public  Works  Ad¬ 
ministration  in  reference  to  that.  The  Alabama  Power 
Company  is  the  only  company  in  the  city  with  a  distribu¬ 
tion  system  serving  the  inhabitants  of  the  city.  The  city 
does  supply  lights  and  power  for  a  “White  Way”  with  a 
connection  to  the  Tennessee  Valley  Authority  plants  that 
are  adjacent  to  the  city.  The  Alabama  Power  Company 
has  paid  the  city  its  occupational  licenses  for  all  years 
except  1936.  The  company  tendered  the  amount  of  the  tax 
this  year  and  the  city  refused  it.  The  company  has  paid 
this  occupational  license  tax  or  franchise  tax  ever  since 
the  expiration  of  its  former  franchise.  We  do  not  have  a 
contract  with  Tennessee  Valley  Authority  to  supply  power 
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to  the  municipal  system  when  it  is  built.  We  did  have  such 
a  contract  which  was  cancelled  possibly  in  the  fall,  or 
maybe  in  July,  1934.  We  have  reasonable  knowledge  that 
we  could  purchase  the  power  from  Tennessee  Valley  Au¬ 
thority  if  we  had  a  distribution  system.  Tennessee  Valley 
Authority  has  power  for  sale  and  the  city  is  in  its  terri¬ 
tory,  and  Tennessee  Valley  Authority  would  sell  it  to  us 
if  we  had  a  place  to  use  it. 

225  Cross  examination 

We  had  an  election  in  Sheffield  on  the  question  of  whether 
or  not  the  city  should  have  a  municipal  plant.  The  election 
was  held  in  June  1933,  I  think.  And  there  were  (530  votes 
in  favor  of  it  and  36  votes  against  it. 

Whereupon  there  being  no  further  questions  th£  witness 
was  excused. 

Whereupon  Clyde  Hendrix  was  called  as  a  witness  on 
behalf  of  the  plaintiffs  and  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  examination 

I  am  a  member  of  the  City  Council  of  Decatur  aitd  Chair¬ 
man  of  the  Finance  Committee  of  the  City  Council  I  have 
been  a  member  of  the  council  for  about  20  years.  l]he  popu¬ 
lation  of  Decatur  is  approximately  16,000  in  the  lafet  census 
and  is  estimated  now  at  from  18  to  20  thousand.  The  as¬ 
sessed  valuation  of  property  in  the  city  of  Decatur  for 
1934  was  $8,071,000,  and  for  1935,  $8,550,000.  It  ife  my  un¬ 


derstanding  that  this  figure  does  not  include  ce 


rtain  ad 


valorem  values  that  will  be  coming  in  the  next  ye^r  or  two 
or  three.  That  is  the  assessment,  however,  for  1934  and 
1935.  The  bonded  debt  of  the  city  on  January  1,  1936,  was 
$1,777,600.  The  city  does  not  have  any  contract  with  any 
person,  firm  or  corporation  for  a  supply  of  power  to  the 
municipal  system  if  and  when  it  is  established.  We  did 
have  such  a  contract  with  the  Tennessee  Valley  Authority 
which  was  cancelled  about  July  1934.  Decatur  is  about  30 
miles  from  the  Muscle  Shoals  power  plant.  We  haye  about 
a  half  a  million  dollars  in  bonds  in  default  as  to  principal 
and  practically  every  issue  is  in  default  as  to  interest,  with’ 
the  exception  of  some  school  bonds  which  the  taxes  provide 
for  and  another  issue  of  public  improvements  of  about 
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$200,000.  The  city  is  being  sued  to  enforce  the  pay- 

226  ment  of  the  bonds  and  interest  in  two  different 
instances.  One  is  purely  a  test  case  in  connection  with 

an  increased  revenue  that  we  are  undertaking  to  levy.  You 
might  term  that  as  a  friendly  suit.  The  owners  of  the 
bonds  have  brought  suit  to  establish  the  value  of  increased 
ad  valorem  taxation.  The  election  to  determine  whether 
the  voters  would  approve  the  acquisition  of  a  municipal 
plant  was  held  in  Decatur  on  the  31st  of  October,  1933,  I 
think.  I  was  living  in  Decatur  at  that  time.  The  result  of 
the  election  was  1,415  for  the  city  undertaking  the  venture 
and  501  against. 

“Q.  Do  you  know  whether  at  that  time  there  was  in  De¬ 
catur  an  organization  known  as  the  Tax  and  Rate  Payers 
Committee  of  Decatur? 

“Mr.  Scott.  I  object,  because  it  is  incompetent,  irrele¬ 
vant  and  immaterial,  and  pertains  to  matters  without  the 
scope  of  the  issues  here,  and  is  simply  going  to  be  for  the 
purpose  of  laying  the  foundation  to  introduce  other  irrele¬ 
vant  matter  here.  That  is  the  purpose. 

“The  Court.  I  do  not  quite  see  its  relevancy. 

“Mr.  Jackson.  It  is  a  preliminary  question,  your  Honor. 
I  am  asking  it  as  a  foundation  question.  I  think,  if  your 
Honor  will  permit  it,  its  relevancy  will  be  clear. 

4  4  The  Court.  I  will  overrule  your  objection. 

4  4  Mr.  Scott.  Exception. 

“The  Witness.  I  heard  of  it,  yes. 

4 4 By  Mr.  Jackson: 

44 Q.  Were  you  a  member  of  it? 

“Mr.  Scott.  To  which  we  object. 

4  4  The  Court.  I  sustain  the  objection. 

44 Bv  Mr.  Jackson: 

* 

44 Q.  Were  you  a  resident  of  Decatur  at  the  time  of  the 
election?  A.  Yes,  sir. 

227  Whereupon  the  plaintiffs  marked  as  Plaintiffs’ 
Exhibit  No.  21  for  identification  a  paper  purporting 

to  be  an  advertisement  in  the  Decatur  Daily  of  Saturday, 
October  28,  1933. 

The  witness  identified  Plaintiffs’  Exhibit  No.  21  for 
identification  as  a  newspaper  advertisement  in  the  Decatur 
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Daily,  Saturday,  October  28,  1933,  which  was  circulated  in 
the  newspaper  in  Decatur  at  that  time  and  prior  to  the 
municipal  election  of  October  31,  1933,  stating  tl^at  he  had 
seen  this  as  circulated  in  Decatur  before  the  election. 

Whereupon  plaintiffs  offered  in  evidence,  plaintiffs  ’ 
Exhibit  No.  21,  for  identification  which  was  duly  I  identified 
by  the  witness,  stating  that  the  purpose  for  'vjdiich  this 
exhibit  was  offered  was  to  show  that  there  was  a  causal 
connection  between  the  holding  out  of  gifts  and  unsecured 
loans  of  federal  funds  for  the  construction  of  municipal 
electric  plants  in  various  places  in  the  United  States — and 
particularly  in  Decatur — and  the  action  of  the  municipality 
in  building  an  electric  plant. 

4  4  Mr.  Scott.  At  this  time,  if  your  Honor  pleas^,  the  de¬ 
fendants  object  for  the  reason  that  the  exhibit  offered  pur¬ 
ports  to  be  a  newspaper  advertisement  pertaining’  to  a  col¬ 
lateral  and  irrelevant  matter.  Its  authority  has  not  been 
properly  established.  The  piece  is  hearsay,  self-serving, 
and  offered  for  the  purpose  of  supporting  the  opinion  and 
conclusion  of  the  plaintiffs  concerning  what  dominated  the 
mental  attitude  of  the  citizens  of  the  town  in  voting  on  the 
power  plant. 

“We  object  to  it  for  the  further  reason  that  it  has  not 
been  shown  that  any  of  these  defendants  had  any  connec¬ 
tion  with  the  printing  of  such  advertisement.  It  is  wholly 
incompetent,  irrelevant,  and  immaterial,  and  without  the 
scope  of  the  issues  here. 

“Mr.  Frank.  May  I  put  in  somewhat  simpler 
objection  I  would  like  to  make?  This  is  a 
228  of  legal  causation.  If  your  Honor  allows  th 

tisement  in,  the  record  will  look  like  an  annual  bound 
volume  of  newspaper  files,  because  the  plaintiffs  have  mani¬ 
fested,  in  depositions  taken,  an  intention  to  clutter  this 
record  with  that  sort  of  newspaper  articles.  We  will  have, 
then,  to  go  into  the  collateral  issues — 

“The  Court.  You  do  not  need  to  say  any  moite.  I  will 
sustain  the  objection.  I  do  not  think  this  is  any  occasion 
for  newspaper  advertisements. 

“Mr.  Jackson.  We  may  have,  I  assume,  an  exception? 

“The  Court.  Yes.” 

Plaintiffs  Exhibit  No.  21  for  identification  reacts  as  fol¬ 
lows: 


terms  an 
question 
ht  adver- 
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“THE  DECATUR  DAILY,  SATURDAY,  OCTOBER 
28,  1933.  ANSWER  TO  THE  TAX  AND  RATE  PAY¬ 
ERS  COMMITTEE  OF  DECATUR.  JOHN  PATTER¬ 
SON,  CHAIRMAN.  ANSW'ERED  BY  MARTIN  J. 
LYDE,  CONSULTING  ENGINEER. 

“Q.  What  will  this  experiment  cost  Decatur?  A.  Not  one 
penny.  The  Government  lends  the  money  and  takes  a 
mortgage  on  the  distribution  system.  If  it  succeeds  (and 
it  will)  the  people  of  Decatur  profit.  If  it  fails  the  Govern¬ 
ment  loses.  The  object  of  the  loan  is  to  promote  employ¬ 
ment.  The  City  has  all  to  gain  and  nothing  to  lose. 

“Q.  Where  vrould  we  get  the  money  and  at  what  interest 
rate?  A.  The  City  would  borrow  it  from  the  Government 
at  4%. 

“Q.  How  will  the  money  borrowed  be  repaid?  A.  It  will 
be  repaid  out  of  money  derived  from  sale  of  electrical 
power  by  setting  aside  a  sinking  fund  of  3.36%,  if  the  loan 
is  for  20  years,  and  if  the  loan  is  for  a  longer  period  then 
less. 

“Q.  How  would  the  loan  affect  the  City’s  credit?  A.  It 
would  benefit  it  greatly.  Anybody’s  credit  is  improved  by 
an  additional  income.  The  loan  is  not  a  general  obligation 
of  the  city.  It  does  not  increase  its  general  debt,  nor 
229  does  it  affect  its  credit. 

“Q.  When  the  City  needs  more  money  will  electric 
rates  be  raised?  A.  No.  Under  the  T.  V.  A.  regulations 
the  income  from  the  distribution  plant  must  be  kept  sepa¬ 
rated  from  the  general  City  revenues.  Under  the  Car¬ 
michael  Act  the  City  cannot  charge  rates  in  excess  of  those 
fixed  bv  the  Public  Service  Commission  for  similar  cities. 

“Q.  Who  will  pay  the  taxes  we  lose  from  the  local  power 
company?  A.  Last  year  the  Alabama  Power  Company  paid 
the  City  of  Decatur  in  License  and  Advalorem  taxes  $6,- 
416.04.  The  Alabama  Power  Company  took  away  from  the 
city  in  gross  income  $179,000.00.  If  we  get  the  $179,000.00 
the  Power  Company  takes  away  from  the  city,  then  we  can 
well  afford  to  lose  the  taxes  they  pay. 

“Q.  Can  we  expect  good  service  from  political  opera¬ 
tion  ?  A.  Absolutely.  The  plant  will  be  designed  and  con¬ 
structed  under  Government  supervision.  It  will  be  man¬ 
aged  by  a  non-political  board  under  regulations  prescribed 
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by  the  Authority  and  under  a  system  of  accounting  in¬ 
stalled  by  the  T.  V.  A.  It  will  have  the  constant  attention 
and  supervision  of  a  high  class  corps  of  T.  V.  A.  engineers. 

“Q.  Wliy  not  pay  our  present  debts  before  incurring 
new  ones?  A.  Because  we  can’t.  With  the  additional  in¬ 
come  from  this  Government  investment  we  can  improve 
conditions  by  keeping  at  home  $179,000.00  each  year  that 
is  now  being  taken  away  by  the  power  trust.” 

“LOOK  THE  FACTS  IN  THE  FACE.  VOTE  FOR 
MUNICIPAL  OWNERSHIP  NEXT  TUESDAY,  i’ 

“(Paid  political  advertisement  authorized  by  the  Citi¬ 
zens  Committee.)” 

Whereupon  the  Plaintiffs  marked  a  document  purport¬ 
ing  to  be  an  advertisement  in  the  Decatur  Daily  of  October 
26,  1933,  as  Plaintiffs’  Exhibit  No.  22  for  identification. 
The  witness  identified  Plaintiffs’  Exhibit  No.  22  for  iden¬ 
tification  as  a  newspaper  advertisement  that  was  circulated 
in  Decatur  prior  to  the  municipal  election  of  October 
230  31,  1933. 

Whereupon  Plaintiffs  offered  Plaintiffs  Exhibit 
No.  22  for  identification  in  evidence  for  the  same  purpose 
as  stated  in  connection  with  the  offer  of  Exhibit  No.  21 
for  identification.  The  defendants  made  the  same  objection 
as  was  made  to  the  offer  of  Plaintiffs  Exhibit  No.  21  for 
identification.  The  Court  made  the  same  ruling  as  it  made 
on  the  offer  of  Plaintiffs’  Exhibit  21  for  identification  and 
the  plaintiffs  noted  their  exception  to  the  ruling. 

Plaintiffs  Exhibit  No.  22  for  identification  reads  as  fol¬ 
lows  : 

“THE  DECATUR  DAILY,  THURSDAY,  OCTOBER 
26  1933 

“STATEMENT  OF  DAVID  E.  LILIENTHA^ 

“September  15,  1933 — Decatur  Daily: 

“At  the  direction  of  the  board  of  directors  of  the  TV  A, 
rates  for  electricity  supplied  from  the  publicly  own^d  plant 
at  Muscle  Shoals  have  been  formulated,  after  weeks  of 
careful  study  of  costs  and  market  factors.” 

“Any  municipality,  in  the  area  we  plan  to  serve  initially, 
which  owns  its  distribution  system,  assuming  half-time 
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use,  may  secure  wholesale  power  from  the  Authority  at  an 
average  co$t  to  it  of  7  mills  a  kilowatt  hour.  We  propose 
that  our  municipal  wholesale  customers  charge  the  indi¬ 
vidual  residence  consumer  in  the  towns  and  cities  thus 
served  a  maximum  gross  rate  of  3  cents  a  kilowatt  hour 
for  the  first  block  and  for  subsequent  blocks  2  cents,  1 
cent  and  4  mills.  For  the  typical  general  consumer  this 
is  an  average  of  about  2  cents  a  kilowatt  hour,  and  for  the 
typical  limited  user  an  average  of  about  2,  3,  4  cents.  For 
a  fully  electrified  home — which  is  our  objective — the  rate 
would  average  7  mills  per  kilowatt  hour.” 

“The  farm  user,  we  propose,  should  pay  the  same  rate 
for  energy  as  the  town  or  city  householder.  These  sched¬ 
ules,  both  town  and  farm,  carry  with  them  a  requirement 
that  the  customer  use  a  reasonable  amount  per  month  as 
mininpum  requirements  vary,  both  in  urban  and  farm 
231  territory,  with  the  size  of  the  customer’s  meter. 

Farm  users  will  have  a  large  minimum  requirement 
wherever  the  greater  distances  between  consumers  result 
in  increased  cost  of  service.” 

“These  wholesale  rates  have  been  computed  on  a  con¬ 
structive  basis  to  cover  the  costs  of  furnishing  the  service, 
including  operation,  maintenance,  depreciation  and  taxes. 
In  addition  ,  to  these  costs,  we  have  made  provision  for 
interest  and  retirement,  although  such  provision  is  not  re¬ 
quired  by  the  TYA  Act.  The  Power  project  is  designed 
to  be  strictly  self-supporting  and  self-liquidating.  ” 

“We  believe  that  these  low  rates  will  mean  that  the 
people  of  the  Valley  will  greatly  increase  their  use  of  elec¬ 
tricity — which  is  one  of  the  objectives  of  the  President  and 
Congress.  If  this  occurs,  even  lower  rates  can  be  planned 
for  the  future.” 

“The  proposed  rates  to  the  householder  and  farmer 
should  be  explained  in  more  detail.  Under  the  rate  for  do¬ 
mestic  service,  it  is  proposed  that  for  the  first  50  kilowatt 
hours  which  the  householder  uses  he  shall  pay  3  cents  a 
kilowatt.  These  50  kilowatt  hours,  in  the  ordinary  small  or 
medium  sized  house,  would  care  for  lights,  and  small  elec¬ 
trical  appliances,  such  as  the  flat  iron,  toaster,  percolator, 
vacuum  sweeper,  washing  machine  and  similar  small  de¬ 
vices.  For  these  50  kilowatt  hours  the  user  would  pay  $1.50. 
If  the  consumer  has  an  electric  refrigerator  and  an  elec- 
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trie  range,  which  consume  200  kilowatts,  150  of  these  kilo¬ 
watt  hours  per  month  he  would  get  for  2  cents  peih  kilowatt 
hour,  and  the  remaining  50  kilowatts  at  1  cent.  I:  in  addi¬ 
tion  to  electric  refrigerator  and  range  the  customer  had 
an  electric  hot  water  heater,  this  service  he  could  secure 
partly  for  1  cent  per  kilowatt  hour  and  partly  for  4  mills 
per  kilowatt  hour.  All  these  services  the  consumer  would 
receive  for  $6.70  a  month.  Any  other  appliances  which  the 
customer  installed,  such  as  electric  house  heating  or  cool¬ 
ing,  he  could  operate  at  4  mills  per  kilowatt  hour.” 
232  “It  is  apparent  that  the  rates  proposed  are  des¬ 
ignated  to  encourage  and  make  possible  the  widest* 
use  of  electric  service,  with  all  the  individual  hnd  com¬ 
munity  benefits  which  go  with  such  wide  use.” 

“The  foregoing  statement  of  David  E.  Lilienthal,  mem¬ 
ber  of  TV  A,  answers  all  the  objections  of  the  opposition 
to  municipal  ownership. 

“LAMAR  PENNEY, 

Chairman 

H.  R.  SUMMER 
OTTO  MOEBES 
ROBERT  DOSS” 

“(Paid  political  advertising  authorized  by  the  Citizens 
Committee).” 

Plaintiffs  stated  that  in  connection  with  these  exhibits, 
and  other  exhibits,  they  made  a  general  offer  to  show  that 
not  only  in  Decatur,  one  of  the  cases  involved  in  these 
suits,  but  in  many  municipalities,  the  holdout  of  gifts  and 
liberal  loans  from  the  Federal  Treasury  has  been  an  argu¬ 
ment  submitted  to  the  voters  of  municipalities  to  persuade 
them  to  embark  upon  a  program  of  municipal  ownership 
and  competition  with  existing  electric  distribution  systems. 

Plaintiffs  also  offered  to  show,  through  proof  of  the 
circulation  of  such  advertisements  as  these,  that  elsewhere, 
as  well  as  in  Decatur,  that  the  offer  by  these  defendants 
of  this  reward,  in  effect,  to  municipalities  to  do  the  things 
which  are  injuring  these  plaintiffs  has  been  used  as  a 
means  of  procuring  municipal  action  to  inflict  the  injuries 
here  complained  of. 
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The  defendants  stated  on  the  record  that  this  was  no 
proper  offer  because  it  was  too  general  and  indefinite,  and, 
furthermore,  that  the  type  of  testimony  outlined  in  the 
plaintiffs  offer  is  collateral  to  the  issues  and  entirely  irrele¬ 
vant  and  immaterial. 

The  Court  gave  the  plaintiffs  leave  to  prepare  a 
233  more  careful  offer  and  submit  it  later. 

Whereupon  there  being  no  further  questions  for 
the  witness,  he  was  excused. 

Whereupon  Edgar  W.  Robinson  was  recalled  as  a  wit¬ 
ness  on  behalf  of  the  plaintiffs  and  having  been  previously 
duly  sworn  testified  further  as  follows: 

Further  direct  examination 

I  am  superintendent  of  transmission  and  distribution  for 
the  Alabama  Power  Company  and  I  am  familiar  with  the 
distribution  systems  at  Decatur,  Russellville,  Guntersville 
and  Hartselle.  I  am  familiar  with  the  company’s  operating 
costs  of  those  i  cities  wfith  reference  to  the  gross  revenue.  I 
am  prepared  to  give  the  percentage  of  gross  revenue  from 
each  of  those  cities  necessary  for  operation  and  mainte¬ 
nance.  With  our  present  rates  and  the  diversity  of  custo¬ 
mers  we  have*  that  is  the  proportions  of  the  different  kinds 
of  customers,  the  local  costs  of  operation  and  maintenance 
percentage  run  from  20  to  25  percent  of  the  gross  revenues. 
That  is  the  local  costs,  not  the  general  or  overhead  expense. 
Assuming  that  we  did  lose  practically  all  of  our  customers 
in  Guntersville,  Russellville  and  Hartselle,  we  would  not 
have  enough  gross  revenue  to  pay  our  operating  cost  in 
those  cities.  As  long  as  we  retained  any  considerable  per¬ 
centage  of  customers,  say  10  or  15  percent  even,  they  would 
be  scattered  over  the  distribution  system  so  that  we  would 
have  to  operate  and  maintain  all  of  it,  which  would  mean 
that  we  would  substantially  require  the  same  line  crews  and 
operating  personnel  of  that  sort  as  we  now  have.  We  have 
to  keep  our  meter  readers  and  our  commercial  accounting 
functions  as  long  as  we  operated  at  all.  We  would  have  to 
have  service  and  trouble  men,  our  local  managers  and  our 
cashiers.  All  those  functions  would  continue  and  they 
would  require  about  the  same  personnel,  so  that  even  if 
there  was  an  enormous  decrease  in  the  number  of  cus- 
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234  tomers  and  the  revenues,  our  local  operating  ex¬ 
penses  would  be  substantially  as  they  are  now,  so 

that  it  would  obviously  be  unprofitable  to  continue  opera¬ 
tion. 

“Q.  Now,  assume  that  in  the  city  of  Decatur,  you  lost 
95%  of  your  domestic  customers  and  70%  of  your  jcommer- 
cial  customers  and  75%  of  the  industrial  customers,  would 
there  be  in  your  opinion  enough  revenue  left  to  pay  the  op¬ 
erating  and  maintenance  expenses  of  that  distribution  sys¬ 
tem? 

1  *  Mr.  Scott.  To  which  we  object,  your  Honor. 

“The  Court.  The  same  ruling.  I  think  they  are  entitled 
to  show  that,  particularly  on  the  question  of  their  standing 
as  plaintiffs. 

“Mr.  Scott.  Note  us  an  exception,  please. 

“The  witness:  “A.  Our  local  operating  expenses  under 
those  conditions  would,  in  my  opinion,  exceed  the  gross  rev¬ 
enue,  based  on  your  assumptions.” 

Whereupon  there  being  no  further  questions  for  the  wit¬ 
ness,  he  was  excused. 

235  Plaintiffs  introduced  and  there  was  received  in 
evidence  as  Plaintiffs’  Exhibit  24  the  following  stip¬ 
ulation  : 

The  parties  in  Equity  No.  58927,  Texas  Utilities  Com¬ 
pany  v.  Ickes,  et  al.,  by  their  attorneys  hereby  stipulate 
and  agree  for  the  purposes  of  this  cause  that  the  facts 
hereinafter  set  forth  are  true,  and  may  be  regarded  as 
proved  herein  by  competent  evidence,  subject  to  t}ie  right 
of  either  party  to  object  to  the  relevancy  of  any  fkct  con¬ 
tained  herein. 

Paragraph  I 

Texas  Utilities  Company  is  a  corporation  organised  and 
existing  under  the  laws  of  the  State  of  Texas,  is  a  Resident 
and  citizen  of  the  State  of  Texas,  and  has  its  principal 
office  and  corporate  domicile  in  the  City  of  Plainview,  Hale 
County,  Texas. 

Paragraph  II 

Harold  L.  Ickes  is  the  duly  appointed,  qualified  ind  act¬ 
ing  Administrator  of  the  Federal  Emergency  Adndinistra- 
tion  of  Public  Works  (hereinafter  called  PWA),  appointed 
by  Executive  Order  of  the  President  of  the  United  States 
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of  America  dated  July  8,  1933,  in  pursuance  of  the  provi¬ 
sions  of  Section  201(a)  of  Title  II  of  the  National  Indus¬ 
trial  Recovery  Act ; 

Horatio  B.  Hackett  is  the  duly  appointed,  qualified  and 
acting  Assistant  Administrator  of  PWA; 

J.  J.  Madigan  is  the  duly  appointed,  qualified  Acting 
Executive  Officer  of  PWA; 

F.  E.  Schnepfe  is  the  duly  appointed,  qualified  and  act¬ 
ing  Director  of  Projects  Division  of  PWA; 

Henry  Morrgenthau,  Jr.  is  the  duly  appointed,  qualified 
and  acting  Secretary  of  the  Treasury  of  the  United  States, 
and  as  such  has  general  supervision  and  control  over  the 
disbursement  of  the  public  funds  of  the  United  States; 

W.  A.  Julian  is  the  duly  appointed,  qualified  and  acting 
Treasurer  of  the  United  States,  and,  as  such,  is  under  the 
supervision  of  the  said  Secretary  of  the  Treasury,  in 
236  control  of  the  payment  by  means  of  public  funds  of 
the  United  States  of  checks  drawn  upon  him;  and 

Guy  Allen  is  the  duly  appointed,  qualified  and  acting 
Chief  Disbursing  Officer  of  the  Treasury  Department,  and, 
as  such,  is  at  the  head  of  the  Division  of  Disbursement  of 
the  Treasury  Department,  and  is  in  control  of  the  actual 
drawing  and  issuing  of  checks  on  behalf  of  the  United 
States,  and  the  actual  disbursements  of  the  public  funds  of 
the  United  States. 

Paragraph  111 

On  or  aboul]  the  15th  day  of  April  1909,  the  City  Council 
of  the  City  of  Plainview,  Texas,  passed  its  ordinance  No. 
23,  a  true  copy  of  which  is  hereto  attached,  marked  Exhibit 
“A”.  On  or  about  the  17th  day  of  November,  1915,  Charles 
A.  Malone  and  R.  C.  Malone  executed  an  assignment  of 
said  franchise  to  Texas  Utilities  Compnv,  a  true  copy  of 
which  is  attached  hereto  as  Exhibit  “B”.  Said  Company 
owns  an  electric  power  plant  and  distribution  system  in 
said  City,  which  system  is  connected  by  said  Company’s 
transmission  lines  with  its  central  powrer  plant  at  Tuco, 
Hale  County,  Texas,  which  supplies  said  distributing  sys¬ 
tem  with  electric  current,  and  has  been  and  is  now  engaged 
in  the  business  of  distributing  and  selling  electricity  to  the 
inhabitants  of  said  City  and  to  the  City  itself.  A  true  copy 
of  the  contract  in  force  between  the  said  Citv  and  the  said 
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Company  regarding  such  electric  service  is  attached  as 
Exhibit  “C”  and  made  a  part  hereof. 

Paragraph  IV 

Plaintiff  is  and  for  many  years  has  been  a  taxpayer  of 
the  United  States,  and  has  paid  many  thousands  of  dollars 
in  income  and  excise  taxes  to  the  United  States,  and  is  sub¬ 
ject  to  the  obligation  of  paying  hereafter  many  thousands 
of  dollars  in  such  taxes,  and  is  a  purchaser  and  consumer 
of  commodities  subject  to  taxes  payable  to  the  United 
States.  For  the  year  1934  the  plaintiff  paic^  or  in- 
237  curred  liability  to  pay  taxes  to  the  United  States, 
applicable  to  its  electrical  properties,  operation  and 
sales  in  Texas,  in  the  sum  of  more  than  Twentv-Sii  Thou¬ 
sand  Seven  Hundred  Fifty  Dollars  ($26,750.0()j. 

Paragraph  V 

Plaintiff  is  and  for  many  years  has  been  a  taxpayer  of 
the  City  of  Plainview,  of  Hale  County  and  of  the  Various 
taxing  districts  located  wholly  or  in  part  in  Hale  ^ounty, 
and  of  the  State  of  Texas,  and  with  respect  to  its  electri¬ 
cal  properties,  operations  and  sales  has  paid  substantial 
amounts  in  taxes  to  said  City,  County  and  subdivisions,  and 
State,  and  plaintiff  is  subject  to  the  obligation  of  paying 
substantial  amounts  in  such  taxes  in  the  future. 

Paragraph  VI 

On  or  about  August  17, 1935,  the  Federal  Emergency  Ad¬ 
ministrator  of  Public  Works  and  the  City  of  Plainview 
executed  an  agreement,  a  true  copy  of  which  is  attached 
hereto  as  Exhibit  “D”  and  made  a  part  hereof.  On  or 
about  November  18,  1935,  the  said  parties  executed  Another 
agreement,  a  true  copy  of  which  is  attached  hereto  as  Ex¬ 
hibit  “E”  and  made  a  part  hereof.  On  December  4,  1935,  # 
there  was  delivered  to  said  city  by  said  Administrator,  an 
offer  duly  executed  by  the  Assistant  Administrator,  a  true 
copy  of  which  is  attached  hereto  as  Exhibit  “F”  and 
made  a  part  hereof.  Said  offer  was  duly  accepted  by  said 
city  on  December  9,  1935. 

Dean  G.  Acheson 

Attorney  for  Plaintiff 
Alexander  Holtzoff 

Attorney  for  Defendants 
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238  Exhibit  A . 

April  15th,  1909 

Ordinance  No.  28. 

An  ordinance  granting  to  Chas.  A.  Malone,  R.  C.  Malone, 
and  their  associates  the  right  to  construct,  operate,  and 
maintain  an  electric  light  and  power  plant  in  the  City  of 
Plainview,  Texas. 

Be  it  ordained  by  the  City  council  of  the  City  of  Plain- 
view,  Texas: 

Section  1.  That  Chas.  A.  Malone,  R.  C.  Malone,  their 
associates,  successors  and  assigns,  be  and  they  are  hereby 
granted  the  right  to  construct  and  operate  and  maintain 
over,  along  ,  and  across  all  the  streets,  alleys  and  public 
highways  of  the  City  of  Plainview,  Texas,  in  accordance 
with  all  reasonable  ordinances  of  said  City,  now  in  force 
and  hereafter  to  be  passed  by  the  City  Council  of  said  city, 
an  electric  light  and  power  plant. 

Section  2.  The  plant  shall  be  constructed  so  as  to  not 
interfere  with  the  free  use  of  the  public  of  all  streets  and 
alleys  and  public  highways.  Any  damage  done  to  the 
streets,  alleys  and  public  highways  shall  be  properly  re¬ 
paired  by  the  said  Chas.  A.  Malone,  R.  C.  Malone,  and  their 
associates  or  at  their  expense. 

Section  3. ,  This  franchise  is  granted  for  the  period  of 
50  years.  The  said  Chas.  A.  Malone,  R.  C.  Malone,  for 
themselves  and  their  associates  and  assigns  have  consented 
in  consideration  of  said  grant,  that  the  City  of  Plainview 
may  place  a  system  of  fire  alarm  wire  and  fixtures  on  all 
of  their  poles  belonging  to  said  Electric  Light  and  Power 
Plant,  the  same  to  be  attached  under  the  supervision  of 
said  owners  of  said  plant  at  such  places  as  they  think  best, 
but  at  the  expense  of  the  City  and  the  same  shall  be  main¬ 
tained  by  the  City  at  its  expense. 

239  Section  4.  This  franchise  shall  lapse  and  be  of 
no  force  and  effect  unless  construction  begins  within 

sixty  (60)  days  and  from  the  passage  of  this  ordinance  and 
the  plant  shall  be  in  operation  within  six  months  from  the 
time  of  the  commencement  of  the  construction. 

Section  5.  The  failure  of  the  grantees  herein  to  comply 
with  any  one  pr  part  of  any  one  of  said  above  sections  shall 
operate  as  a  forfeiture  of  this  franchise. 
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Section  6.  The  conditions  requiring  the  passage  of  this 
ordinance  create  an  emergency  and  imperative  pdblic  neces¬ 
sity  exists,  the  rule  requiring  the  ordinance  to  tj>e  read  on 
three  several  days  be  suspended  and  that  this  ordinance 
take  effect  and  be  in  force  from  and  after  its  passage  and 
it  is  so  enacted. 

Passed  and  approved  at  a  called  session  of  the  City 
Council  of  the  City  of  Plainview,  Texas,  this  l^th  day  of 
April  1909.  | 

(Signed)  Jas.  R.  DeLay — Mayor 

Attest : 

(Seal) 

(Signed)  J.  F.  Bander,  City  Secretary 

240  Exhibit  C. 

PUMPING  AND  LIGHTING  CONTRACT  WITH  THE 

CITY  OF  PLAINVIEW 

MINUTES  OF  THE  REGULAR  SESSION  OF  THE 
CITY  COUNCIL  OF  THE  CITY  OF  PLAINVIEW, 
TEXAS,  MARCH  7th,  1927. 

Be  It  Remembered  that  on  this  the  7th.  day  6f  March, 
A.  D.,  1927,  the  City  Council  of  the  City  of  Plainview, 
Texas,  convened  in  regular  session  at  the  Cityr  Hall  in 
said  City,  at  which  meeting  there  were  present  W.  E.  Risser, 
Mayor,  and  J.  C.  Hooper,  J.  L.  Guest,  D.  M.  Thompson,  W. 
E.  Boyd  and  J.  B.  Cardwell,  being  all  of  the  Councilmen  of 
the  said  City. 

There  came  on  to  be  considered  at  said  meeting  the  pro¬ 
posal  from  Texas  Utilities  Company,  a  corporatism  under 
the  laws  of  Texas,  to  furnish  electric  light  and  ppwer  and 
do  certain  pumping  of  the  city  water  by  contract  with  the 

Citv  of  Plainview. 

* 

And  it  appearing  to  the  said  City  Council  of  said  City  of  • 
Plainview  that  said  Texas  Utilities  Company  prqposes  to 
furnish  said  electric  light  and  power,  and  pumping  service 
to  the  said  City  of  Plainview,  for  the  periods,  in  the  manner 
and  upon  the  conditions  hereinafter  fully  set  out  in  a  writ¬ 
ten  contract  this  day  made  and  entered  into  by  and  between 
said  City  of  Plainview  and  the  said  Texas  Utilities  Com¬ 
pany,  at  the  prices  hereinafter  set  out  in  said  contract, 
which  is  made  a  part  of  these  minutes. 
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And  the  said  City  Council  of  the  City  of  Plainview, 
Texas,  having  had  said  proposal  under  consideration,  and 
said  City  Council  having  carefully  and  fully  considered 
said  proposal,  and  having  made  careful  investigation  with 
reference  thereto,  and  being  of  the  opinion  that  said  pro¬ 
posal  is  fair  and  reasonable  and  to  the  best  interest  of  said 
City  of  Plainview,  and  the  inhabitants  thereof,  the  follow¬ 
ing  motion  was  made,  seconded  and  unanimously  adopted, 
the  said  proposal  of  said  Texas  Utilities  Company  be  and 
the  same  is  hereby  in  all  things  accepted  and  adopted 
241  by  said  City  Council  of  the  said  City  of  Plainvievr, 
Texas,  and  said  proposal  submitted  in  the  form  of  a 
vrritten  contract,  as  hereinafter  set  out,  be  formally  signed 
in  triplicate  originals  for  and  on  behalf  of  the  City  of 
Plainview,  Texas,  by  W.  E.  Risser,  Mayor,  and  Geo.  H. 
H.  Saigling,  City  Secretary,  and  a  copy  of  said  original 
contract  be  made  a  part  of  the  official  minutes  of  this  meet¬ 
ing  of  said  City  Council  of  Plainview,  Texas,  and  two  ex¬ 
ecuted  copies  be  delivered  to  said  Texas  Utilities  Company. 

The  said  contract  between  the  City  of  Plainview,  Texas, 
and  Texas  Utilities  Company,  reduced  to  ^writing  and  exe¬ 
cuted  by  the  parties  as  aforesaid,  as  constituting  the  con¬ 
tract  between  said  parties  is  as  follows,  to-wit : 

The  State  of  Texas, 

County  of  Hale,  City  of  Plainview: 

THIS  AGREEMENT  made  and  entered  into  this  7th  day 
of  March,  A.  D.,  1927,  by  and  between  the  City  of  Plainview, 
Texas,  a  municipal  corporation  under  the  general  laws  of 
Texas,  acting  herein  by  and  through  its  Mayor,  W.  E.  Ris¬ 
ser,  and  its  City  Secretary,  George  Saigling,  hereunto  duly 
authorized  by  the  City  Council  of  the  City  of  Plainview, 
Texas,  hereinafter  called  the  4 4 City”,  and  Texas  Utilities 
Company,  a  private  corporation  of  Texas,  incorporated  un¬ 
der  the  laws  of  the  State  of  Texas,  acting  herein  by  and 
through  I.  R.l  Kelso,  its  President,  and  attested  by  J.  B. 
Scott,  its  Secretary,  hereunto  duly  authorized,  and  herein¬ 
after  called  the  4 4 Company,”  Witnesseth : 
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I 

Division  One  of  Contract 
City  Pumping 

1.  Equipment  Furnished  by  Company — The  Company 
agrees  and  binds  itself  to  furnish  all  wells,  machinery  and 
power  necessary  for  the  purpose,  and  to  operate  all  ma¬ 
chinery  for  the  purpose,  and  to  pump  all  of  the  City’s  water 
from  such  wells  into  the  reservoir,  elevated  tanks  ^nd  water 
works  system  of  the  City,  and  to  furnish  to  the  City  all 
necessary  -water  during  the  term  of  this  contract  upon 
the  terms,  conditions,  in  the  manner  and  at  the  prices  here¬ 
inafter  set  out. 

242  2.  Equipment  Furnished  by  City — The  City  agrees 

to  furnish  all  necessary  reservoirs,  tank  br  tanks, 
pipes,  mains,  valves  and  fittings  required  to  connect  the 
Company’s  pumping  equipment  to  the  City’s  reservoirs, 
elevated  tanks  or  tanks  and  distribution  system. 

The  wells,  machinery,  buildings  and  equipment  furnished 
by  the  Company  shall  remain  the  property  of  the  dompany. 

3.  Certain  Terms  Defined — Wherever  the  term  or  ex¬ 
pression  ‘ 4 Present  Pumping  Site,”  is  used  or  occurs  in 
this  contract  it  shall  be  construed  to  mean  and  refer  to  the 
present  pumping  plant  and  equipment  as  now  located  at  or 
near  the  power  plant  of  the  Company. 

Wherever  the  term  or  expression,  “Austin  Street  Lot,” 
is  used  or  occurs  in  this  contract  it  shall  be  construed  to 
mean  and  refer  to  a  lot  to  be  secured  by  the  City  for  use 
of  the  Company  in  putting  in  a  new  well,  and  shall  be  located 
at  or  near  the  corner  of  Austin  and  Eleventh  Streets  in  said 
City,  said  Austin  Street  Lot  to  be  located  conveniently  to 
connect  to  the  present  eight  (8)  inch  water  mains.  For  con¬ 
venience  the  Austin  Street  Lot  shall  be  included  in  the 
terms  or  expression  “Present  Pumping  Site.” 

Wherever  the  term  or  expression  “New  Pumping  Site,” 
is  used  or  occurs  in  this  contract,  it  shall  be  construed  to 
mean  and  refer  to  a  certain  five  (5)  acre  tract  recently  pur¬ 
chased  by  the  City  for  its  new  water  works  site  located  in 
Block  No.  11,  Boswell  Heights  Addition  to  the  City  of 
Plainview,  Texas,  or  such  other  site  in  that  locality  as  may 
be  acquired  by  the  City. 

4.  Pumping  Head — This  contract  for  pumping  yater  is 
based  on  the  pumping  head  at  the  present  pumping  ^ite  and 
the  new  pumping  site  as  follows : 
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The  total  pumping  head,  including  lift  and  discharge, 
shall  not  exceed  Two  Hundred  and  Ten  (210)  feet;  it  being 
understood  that  the  City  shall  install  water  mains  of  suffi- 
cient  size  for  connecting  pumping  plants  to  distribution  sys¬ 
tems  so  that  the  total  head  shall  not  exceed  said  head  of 
Two  Hundred  and  Ten  (210)  feet. 

243  5.  Continuous  Service — The  Company  agrees  to 

furnish  continuous  service  as  hereinabove  provided 
for,  furnishing  to  the  City  a  supply  of  water  into  the  water 
mains  of  the  City  sufficient  to  maintain  pressure  in  said 
mains  of  Fifty-Two  (52)  pounds  per  square  inch,  and  it  is 
specially  stipulated  that  for  each  and  every  period  of  time 
exceeding  Twenty-Four  (24)  hours  during  which  the  Com¬ 
pany  shall  fail  to  furnish  such  water  supply  at  such  pres¬ 
sure  it  shall  pay  to  the  City  Five  Hundred  ($500.00)  Dol¬ 
lars  for  each  and  every  day  after  the  expiration  of  said 
Twenty-four  (24)  hour  period  as  liquidated  damages  until 
the  service  and  pressure,  above  provided  for,  shall  be  re¬ 
established  and  maintained  by  the  Company,  or  until  the 
City  shall  declare  this  contract  terminated,  which  the  City 
shall  have  the  absolute  right  to  do  at  any  time  after  any 
continuous  failure  to  keep  such  supply  and  pressure  of 
water  for  any  period  of  Ten  (10)  days  or  more  (unless  such 
failure  shall  be  due  to  the  failure  of  the  City  to  maintain 
proper  mains  and  equipment  to  insure  said  pressure),  and 
it  is  specially  provided  that  if  the  City  shall  terminate  the 
contract  under  the  provisions  of  this  paragraph  that  the 
Company  shall  nevertheless  be  bound  to  furnish  water  as 
herein  agreed  for  a  period  of  One  (1)  year  thereafter,  dur¬ 
ing  which  period  the  Company  shall  be  bound  to  operate 
said  plant  and  system  as  nearly  in  accordance  with  the  pro¬ 
visions  of  this  contract  as  may  be  practical,  but  during  such 
year  shall  not  be  liable  for  the  liquidated  damages  above 
mentioned,  but  shall  be  liable  to  the  City  for  actual  dam¬ 
ages,  and  should  the  Company  not  so  operate  said  plant 
at  anv  time  during  said  vear  the  City  shall  have  the  right 
to  operate  same,  or  have  same  operated,  and  charge  the 
expense  thereof  against  the  payments  to  be  made  by  the 
City  (as  actual  damages  sustained  by  the  City)  to  the  Com¬ 
pany  for  services  during  that  time. 

The  Company  agrees  to  furnish  continuous  service  as 
hereinabove  provided,  unless  prevented  from  doing  so  by 
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such  strikes,  fires,  accidents,  or  acts  of  God,  as  to  render  it 
practically  impossible  to  perform  the  services,  £nd  shall 
be  excused  from  performance  only  in  the  ekent  that 

244  the  Company  cannot  by  the  use  of  all  diligence  and 
facilities  within  its  power,  including  the  power  which 

might  be  made  available  from  high  lines  from  other  points 
or  resorted  to  by  the  Company  to  meet  the  emergencies  or 
re-establish  continuous  service,  nor  unless  the  Company 
shall  use  all  practical  diligence  and  resources  at  its  com¬ 
mand  to  re-establish  said  continuous  services. 

The  above  provision  requiring  continuous  service  shall 
not  be  construed  to  obligate  the  Company  to  guarantee  or 
insure  the  source  of  water  supply  to  the  City,  but  is  based 
upon  pumping  conditions  herein  agreed  upon,  nor  as  bind¬ 
ing  the  Company  as  an  insurer  against  loss  or  damage  re¬ 
sulting  from  fire;  but  it  is  expressly  provided  that  should 
the  water  supply,  as  contemplated  by  this  contract,  prove 
insufficient  for  use  of  the  City  that  this  contract  piay  ter¬ 
minate  at  the  option  of  the  City. 

6.  City  Reserves  Right  to  Designate  Pumping  Site  to  Be 
Used — It  is  understood  and  agreed  that  the  water  shall  be 
pumped  by  the  Company  at  the  present  pumping  ^ite  until 
such  time  as  the  City  elects  to  order  the  Company  to  pump 
the  water  at  the  new  pumping  site. 

It  is  agreed  that  before  the  new  pumping  site  shall  be 
available  for  use  as  a  pumping  site  under  the  term^  of  this 
contract  that  the  City  shall  install  the  necessary  reservoir 
on  said  new  pumping  site  and  install  the  necessark  mains 
connecting  the  new  pumping  site  to  the  present  stand  pipe, 
said  mains  to  be  of  sufficient  size  to  comply  with  the  condi¬ 
tions  and  requirements  hereinabove  set  out. 

7.  Use  of  City  Property — In  the  event  that  it  shall  be¬ 
come  necessary  for  the  Company  to  use  the  new  piumping 
site,  or  necessary  to  locate  a  well  and  pumping  equipment 
of  the  Company’s  on  property  belonging  to  the  Cityf  in  con¬ 
nection  with  the  present  pumping  site,  then  this  contract 
shall  be  considered  as  a  lease  of  the  necessary  grobnd  for 
such  well  and  pumping  equipment  from  the  Citk  to  the 
Company  during  the  term  of  this  contract,  and  at  the  ex¬ 
piration  of  this  contract,  if  it  be  not  renewed,  the  Company 

shall  be  entitled  to  remove  all  machinery  anjl  prop- 

245  erty  placed  thereon  by  the  Company,  provided,  how- 
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ever,  that  the  Company  shall  leave  all  wells  on  said  prop¬ 
erty  in  good  condition,  so  far  as  practical,  and  if  re¬ 
quested  by  the  City  shall  leave  all  casing  in  said  wells,  in 
which  event  the  City  shall,  upon  demand,  at  any  time  there¬ 
after  made,  pay  to  the  Company  the  reasonable  value  of 
said  casing  so  left  in  said  wells. 

8.  Pumping  Rates — The  Company  agrees  to  pump  the 
water  supply  at  its  present  pumping  site  at  the  following 
schedule  of  rates  and  charges: 

Five  (5)  Cents  per  One  Thousand  (1,000)  Gallons  for  the 
first  Fifteen  Million  (15,000,000)  Gallons  of  water  delivered 
to  the  City  per  month  at  the  present  pumping  site ; 

Four  (4)  Cents  per  One  Thousand  (1,000)  gallons  for 
all  water  delivered  to  the  City  in  excess  of  Fifteen  Million 
(15,000,000)  Gallons  per  month  at  the  present  pumping 
site. 

:  Rates  New  Pumping  Site: 

Five  and  a  half  (5%)  Cents  per  One  Thousand  (1,000) 
Gallons  for  the  first  Fifteen  Million  (15,000,000)  Gallons 
of  water  delivered  to  the  City  per  month  at  new  pumping 
site: 

Five  Cents  per  One  Thousand  (1,000)  Gallons  for  the 
next  Ten  Million  (10,000,000)  Gallons  of  water  delivered 
to  the  City  per  month  at  new  pumping  site: 

Four  (4)  Cents  per  One  Thousand  (1,000)  Gallons  for  all 
water  delivered  to  the  City  in  excess  of  Twenty-Five  Mil¬ 
lion  (25,000,000)  Gallons  per  month  at  new  pumping  site. 

Division  Two  of  Contract 
Street  Lighting 

1.  The  Company  agrees  to  install,  maintain  and  operate  a 
street  lighting  system  of  283  lights  consisting  of  133  White- 
wav  Standards  of  250  candle  power  each,  located  in  what 
is  known  as  the  business  section  of  the  City,  and  150  bracket 
type  lights  of  100  candle  power  each,  located  in  residential 
sections  of  the  City.  All  of  said  lights  are  to  be  installed 

at  locations  designated  by  the  City  Council  as  shown 
246  on  map  designating  locations  of  said  lights  hereto 
attached  for  reference. 

2.  White  Way  Standards — The  133  WTiiteway  Standards 
of  250  candle  power  each  to  be  installed  at  locations  desig- 
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. 

nated  on  the  map  hereto  attached  are  to  be  installed,  main¬ 
tained  and  operated  by  the  Company  in  connection  with  the 
150  bracket  type  lights  of  100  candle  power  each  to  be  in¬ 
stalled  under  this  contract,  said  bracket  type  lights  to  be  of 
the  type  and  include  the  brackets  now  installed  |  and  used 
for  street  lighting  purposes  in  the  residential  district,  the 
map  for  convenience  is  hereinafter  referred  to  a]s  Exhibit 
“A”. 

3.  Installed  when — All  of  said  Standard  Whiteway  lights 
and  bracket  type  lights,  shown  on  Exhibit  “A”  ^re  to  be 
installed  as  soon  as  possible.  The  Company  will  order  the 
materials  for  the  street  lighting  system  as  soon  a^  the  con¬ 
tract  is  executed.  The  Company  agrees  that  undpr  favor¬ 
able  working  conditions  and  reasonable  delivery  cjf  materi¬ 
als  to  complete  the  installation  of  the  street  lighting  system 
within  approximately  Ninety  (90)  days  after  the  Receipt  of 
a  resolution  of  the  City  Council  setting  out  its  approval  of 
the  selection  of  Whiteway  Standards  to  be  installed  under 
this  contract.  The  City  agrees  to  pass  resolution  approv¬ 
ing  type  of  Standard  to  be  selected  from  catalogue  fur¬ 
nished  the  City  by  the  Comany. 

The  Street  Lighting  System  installed  by  the  Company 
will  be  of  high  grade  materials,  and  installed  in  a  work¬ 
manlike  manner,  and  any  damage  done  to  paving,  sidewalks 
or  curbing  will  be  repaired  by  the  Company  without  cost  to 
the  City. 

4.  Price  of  Lights — The  City  agrees  to  pay  to  the  Com¬ 
pany  a  fiat  rate  of  $595.00  Dollars  per  month  for  the  283 
lights  to  be  installed  hereunder  as  shown  on  Exhibit  “A”. 

The  City  agrees  to  pay  $3.00  per  month  for  all  additional 
candle  power  Whiteway  Standards  installed  in  addition  to 
the  133  250  candle  power  Whiteway  Standards  snown  on 
Exhibit  “A”,  provided,  however,  that  the  City  shall  have 
the  right  to  order  the  extension  of  Whiteway  Standards  as 
and  when  the  City  may  see  fit  and  so  order,  and 
247  when  the  City  shall  at  any  time  order  an  extension 
as  one  job  of  as  many  as  12  Whiteway  Standards  in¬ 
stalled,  separated  approximately  the  same  distance  as  the 
Whiteway  Standards  hereinabove  provided  for,  fhat  the 
Company  will  install  them  and  the  City  will  pay  for  each 
light  so  installed  an  additional  sum  of  $2.50  per  ihonth. 
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The  City  agrees  to  pay  to  the  Company  the  sum  of  $1.75 
per  month  for  each  additional  100  candle  power  light  in¬ 
stalled  by  the  Company  in  excess  of  the  One  Hundred  Fifty 
(150)  100  candle  power  lights  shown  on  Exhibit  “  A”  up  to 
Six  Hundred  (600)  100  candle  power  lights,  and  $2.25  per 
100  candle  power  light  for  each  additional  100  candle  power 
light  installed  in  excess  of  the  said  Six  Hundred  (600)  100 
candleper  lights  above  mentioned. 

In  addition! to  the  street  lights  to  be  installed  as  shown 
on  Exhibit  “A”  the  City  may  order  additional  extensions 
and  installation  of  the  street  lighting  system  as  follows: 

(a)  In  case  the  City  desires  to  have  the  Whiteway  Sys¬ 
tem  extended  it  may  by  resolution,  duly  passed,  and  deliv¬ 
ered  to  the  Company,  order  an  extension  or  extensions  of 
the  Whiteway  System  by  agreeing  and  directing  such  reso¬ 
lution  the  fact  that  the  City  obligates  itself  to  take  one  (1) 
250  candle  power  light  for  each  extension  of  approximately 
One  Hundred  Forty  (140)  feet,  provided,  however,  that 
the  Company  shall  not  be  required  to  construct  any  type  of 
Standard  other  than  that  installed  under  the  terms  of  this 
contract,  except  by  special  agreement  of  the  parties  hereto. 

(b)  The  City  may,  by  resolution  duly  passed,  and  de¬ 
livered  to  the  Company,  order  an  extension  or  extensions 
of  the  bracket  type  lights  by  agreeing  and  reciting  in  such 
resolution  the  fact  that  the  City  obligates  itself  to  take  One 
(1)  100  candle  power  light  for  each  block  of  such  exten¬ 
sion,  provided,  however,  that  the  Company  shall  not  be  re¬ 
quired  to  construct  any  type  of  bracket  light  other  than  that 

installed  under  the  terms  of  this  contract,  except  by 
248  special  agreement  of  the  parties. 

(c)  In  case  the  City  desires  to  have  the  bracket 
type  street  lighting  system  extended  more  than  one  block 
without  installing  additional  lights,  as  aforesaid,  then  in 
that  case  the  City  shall  have  the  right  to  order  such  exten¬ 
sion  by  paying  for  the  actual  cost  of  construction;  and  in 
event  of  such  construction  at  the  expense  of  the  City  the 
Company  shall  repay  to  the  City  in  services  supplied  to 
the  City  for  its  street  lighting  system  on  such  extension 
One-Half  (M>)  of  the  monthly  bills  for  such  service  on 
such  extension  until  the  City  has  been  fully  reimbursed  for 
all  money  paid  out  by  it  on  account  of  any  such  extension. 

5.  Payments — From  the  date  of  the  execution  of  this 
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contract  the  City  shall  pay  for  all  lights  now  in  operation 
and  all  lights  to  be  hereafter  installed  at  the  n^w  rates 
above  provided  for. 

If  the  Company  shall  fail  to  keep  any  light  burning  for 
as  many  as  three  consecutive  nights  in  any  one  mofcLth  then 
the  proportionate  part  of  the  remuneration  to  be  paid  for 
such  light  or  lights  which  may  be  kept  burning,  sh^ll  be  de¬ 
ducted  from  the  amount  to  be  paid  to  the  Company  by  the 
City  for  that  month. 

The  Company  agrees  to  furnish  continuous  service  as 
hereinabove  provided  for  except  in  cases  where  tjie  Com¬ 
pany  may  be  prevented  by  strikes,  fires,  accidents  to  plant 
or  machinery,  poles  or  lines,  beyond  its  control,  and  acts 
of  God,  provided,  however,  in  cases  where  the  Company 
may  be  prevented  by  strikes,  fires,  accidents  to  plants  or 
machinery,  poles  or  lines,  beyond  its  control,  acts  of  God, 
the  Company  will  use  all  diligence  in  repairing  t]tie  same 
so  that  service  will  not  be  interrupted  any  longer  than  nec¬ 
essary,  and  to  make  use  of  all  facilities  available  to  them 
including  power  from  the  high  lines  under  the  Company’s 
control  from  other  points. 

Division  Three  of  Contract 
Combined  Light  and  Power  Services 

1.  City  Hall,  Auditorium,  Etc. — The  Company  agrees  to 
furnish  electric  energy  for  light  in  the  City  Hall, 
249  City  Auditorium,  and  at  all  other  places  owned  and 
controlled  by  the  City  within  the  City,  and  electric 
energy  for  power  for  operating  fans  in  the  City  Audito¬ 
rium,  and  pumping  City  Sewage,  and  for  all  necessary  use 
by  the  City,  at  the  following  schedule  of  rates  and  Charges : 

Four  (4)  Cents  per  KWH  for  the  first  Five  Thousand 
(5,000)  kilowatt  hours  per  month. 

Three  and  One-Half  (3M>)  Cents  per  KWH  for  the  sec¬ 
ond  Five  Thousand  (5,000)  kilowatt  hours  per  month. 

Three  (3)  Cents  per  KWH  for  the  third  Five  Thousand 
(5,000)  kilowatt  hours  per  month. 

Two  and  One-Half  (2%)  Cents  per  KWH  for  fjhe  next 
Twenty-Five  Thousand  (25,000)  kilowatt  hours  per  month. 

Tw’o  (2)  Cents  per  KWH  for  the  balance  of  all  kilowatt 
hours  per  month. 
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Provided,  that  an  amount  equal  to  $1.00  per  each  horse 
power  of  any  motor  of  the  City  that  was  connected  to  the 
Company’s  line  during  the  preceding  month  may  be  made 
and  shall  be  known  as  the  minimum  charge. 

Note:  The  schedule  of  rates  and  charges  above  set  out 
is  what  is  known  as  the  Company’s  Development  Rate, 
and  it  is  agreed  that  the  minimum  charge  of  $1.00  per 
horse  power  in  the  above  schedule  is  not  to  be  applied  to 
the  motors  used  in  the  City  Auditorium  and  the  sewage. 

Division  Four  of  Contract 
General  Provision 

1.  Payments  for  Services — The  City  shall  pay  the  Com¬ 
pany  the  prices  above  set  out  for  all  of  the  services  received 
from  the  Company  under  the  terms  of  this  Contract  on  the 
First  day  of  each  month,  and  at  all  events  prior  to  the 
Tenth  day  of  the  succeeding  month  after  the  services  have 
been  rendered,  and  should  it  become  necessary  for  the  City 
to  issue  warrants  for  the  payment  of  any  sum  or  sums  be¬ 
coming  due  to  the  Company  for  any  services  rendered  un¬ 
der  this  contract,  then  such  warrants  shall  provide  for  and 
bear  interest,  from  their  date  until  paid,  at  the  rate 
250  of  Six  (6)  per  cent  per  amium. 

2.  Term  of  Contract — Unless  terminated  by  the 
City,  at  its  election,  at  the  end  of  the  first  Ten  (10)  year 
period  hereunder,  in  the  manner  and  upon  the  conditions 
hereinafter  set  out,  this  contract  shall  run  for  the  full 
period  of  Twenty  (20)  years  from  and  after  the  date  of 
execution  hereof. 

(a)  The  City  reserves  the  right  to  cancel,  change  or 
modify  this  contract  at  the  end  of  Ten  (10)  years  from 
date  of  execution  hereof  upon  a  fair,  just  and  equitable 
basis  to  the  Company  and  the  City,  with  the  understanding 
that  in  arriving  at  a  fair,  just  and  equitable  basis  of  read¬ 
justment  or  settlement  the  fact  that  the  schedules  of  rates 
and  charges,  herein  set  out,  are  based  upon  a  Twenty  (20) 
year  contract,  shall  be  taken  into  consideration.  (Rider 
4 ‘A”  hereto  attached)  Provided,  however,  the  Company 
will  not  be  given  any  benefit  in  such  readjustment  or  settle¬ 
ment  of  any  prospective  profit  which  might  accrue  to  the 
Company  during  the  remainder  of  such  twenty  year  period 
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because  of  any  reduced  cost  or  prospective  reduction  of 
cost  in  the  production  of  electrical  energy  or  in  the  pump¬ 
ing  of  such  water  because  of  any  decrease  in  fubl  cost,  it 
being  intended  that  the  fact  that  “the  schedule  of  the  rates 
and  charges  herein  set  out  are  based  upon  a  twenty  year 
contract  shall  be  taken  into  consideration’’  for  th^  purpose 
of  protecting  the  Company  only  against  loss  or  damage  on 
account  of  property  installed  and  cost  of  installation. 

(b)  City  to  Elect,  When — The  City  shall  elect  to  cancel, 
change,  modify  or  readjust  this  contract  by  resolution  of 
the  Council  adopted  not  more  than  18  months  nor  less  than 
Sixty  (60)  days  prior  to  the  expiration  of  the  first  Ten  (10) 
year  period,  and  cause  a  copy  of  such  resolution  jto  be  de¬ 
livered  to  the  Company  Thirty  (30)  days  prior  tf)  the  ex¬ 
piration  of  said  first  Ten  (10)  year  period,  setting  forth 

in  such  resolution  the  changes,  modificatiohs  or  re- 
251  adjustments  desired,  or  setting  forth  the  fac ;  that  the 

City  desires  to  cancel  this  contract,  fixing  a  date  for 
a  conference  with  the  Company  for  the  purpose  of  arriv¬ 
ing  at  a  fair,  just  and  equitable  basis  of  cancellation, 
change,  modification  or  readjustment  by  agreement  of  the 
parties. 

(c)  If  the  City  and  Company  should  fail  to  reach  an 
agreement  at  said  conference,  then  and  in  that  kvent  all 
matters  subject  to  arbitration  hereunder  and  specified  in 
such  resolution  of  the  City  as  aforesaid  shall  be  submitted 
to  arbitration.  In  case  the  City  desires  to  arbitrate  any 
matters  not  agreed  upon  at  said  conference  it  shall  adopt  a 
resolution  within  Sixty  (60)  days  after  the  dat^  set  for 
such  conference,  asking  for  such  arbitration  unless  the  time 
be  extended  by  agreement  of  the  parties,  it  being  Expressly 
understood  that  all  property  installed  by  the  Company  dur¬ 
ing  the  life  of  this  contract  shall  remain  the  property  of  the 
Company  unless  acquired  by  the  City  by  agreement  of  the 
parties  or  by  the  decision  of  the  Board  of  Arbitration. 

(d)  Board  of  Arbitration  Selected,  When  and  How — In 
case  it  shall  be  necessary  to  submit  any  matter  or  matters 
to  arbitration,  as  herein  agreed  upon,  then  and  in  that 
event,  an  Arbitrator  or  Board  of  Arbitrators  sh^ll  be  se¬ 
lected  as  follows : 


The  City  Council  shall  find  and  declare  by  resolution  that 
the  City  and  the  Company  have  been  unable  to  agree  on  the 
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terms  of  readjustment  and-or  terms,  conditions  and  com¬ 
pensation  of  cancellation  and  authorize  the  Mayor  to  act 
for  the  City  in  the  selection  of  a  Board  of  Arbitration  in 
all  matters  which  may  be  submitted  to  arbitration  at  the 
end  of  the  First  Ten  (10)  year  period  under  the  terms  of 
this  contract.  The  Mayor  shall  select  and  name  one  (1) 
arbitrator,  and  notify  the  Company  of  his  selection  in  writ¬ 
ing,  giving  the  name  of  the  arbitrator  selected  by  the  City. 
If  the  selection  made  by  the  Mayor  is  satisfactory  to  the 
Company  then  the  person  so  selected  by  the  Mayor 
252  shall  act  as  Arbitrator  and  all  matters  hereinabove 
referred  to  as  being  subject  to  arbitration  by  a  Board 
of  Arbitrators  shall  be  submitted  to  the  person  so  selected 
as  sole  Arbitrator  of  all  matters  submitted  to  him  for  arbi¬ 
tration,  it  being  understood  that  any  person  selected  as  an 
Arbitrator  shall  not  act  as  the  advocate  or  representative 
of  either  the  City  or  the  Company,  but  shall  act  as  an  im¬ 
partial  referee  and  hear  the  testimony  or  evidence  offered 
by  the  parties  hereto  and  base  his  decision,  findings  and  re¬ 
port  thereon. 

If  the  Company  fails  to  approve  the  person  so  selected 
by  the  Mayor  then  the  Company  shall  select  an  Arbitrator 
and  the  two  so  selected  shall  select  a  third  Arbitrator,  and 
the  three  so  selected  shall  constitute  the  Board  of  Arbitra¬ 
tion. 

No  person  shall  be  selected  as  an  Arbitrator  who  is  a 
resident  of  the  City  of  Plainview,  or  who  is  in  the  employ 
of  a  municipality  or  private  company  as  an  operating  or 
supervising  engineer  of  water  or  electric  utilities  at  the 
time  of  his  selection  under  this  contract. 

One-Half  (V2)  of  the  cost  of  said  arbitration  shall  be 
paid  by  the  City  and  One-Half  (V2)  by  the  Company. 

(e)  Matters  Submitted  to  Arbitration,  How — If  the  City 
and  the  Company  are  unable  to  agree  as  to  what  would  be 
a  fair,  just  and  equitable  basis  of  settlement  of  matters  sub¬ 
ject  to  arbitration  hereunder  at  the  end  of  the  first  Ten 
(10)  year  period,  then  and  in  that  event,  the  Board  of  Arbi¬ 
tration  to  be  selected  as  hereinabove  set  out,  shall  proceed 
to  set  a  time  and  place  for  a  public  hearing  at  the  City  Hall 
in  the  City  of  Plainview  after  not  less  than  Thirty  (30) 
days  notice  to  the  City  and  the  Company,  upon  the  matters 
submitted  for  arbitration  for  the  purpose  of  arriving  at 
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This  City  may,  at  its  option,  call  for  readjustment  of 
rates  under  this  clause  at  and  when  it  may  see  lit. 

(f)  Notices — All  notices,  orders  and  resolutions  herein 
provided  for  shall  be  considered  as  having  been  duly  given 
to  the  Company  when  any  such  may  be  given  to  the  person 
at  the  time  in  charge  of  either  the  Company’s  office  or  the 
Company’s  Plant  in  the  City  of  Plainview,  Texas. 

This  contract  is  executed  in  triplicate  original  at  Plain- 
view,  Texas,  where  this  contract  is  performable  in  all  its 
terms,  this  the  day  and  year  herein  first  written!  and  it  is 
agreed  that  this  contract  contains  all  the  covenants  and 
agreements  made  by  and  between  the  parties  hereto  on  the 
subject  matter  hereof,  and  that  no  part  of  this  contract  shall 
be  in  any  manner  amended  or  abrogated,  superceded  or 
altered,  unless  done  in  writing  and  signed  by  the  parties 
hereto  acting  by  and  through  their  duly  authorized  agents. 

One  copy  of  this  contract  is  delivered  to  the  City  Secre¬ 
tary  of  Plainview,  Texas,  for  the  use  and  as  th^  property 
of  the  City,  and  one  copy  hereof  is  delivered  to  the  Presi¬ 
dent  of  Texas  Utilities  Company,  and  one  copy  tf)  the  Sec¬ 
retary  of  Texas  Utilities  Company,  for  the  use  4nd  as  the 
property  of  said  Company,  and  each  of  the  parties  hereto 
hereby  acknowledge  receipt  of  a  copy  hereof. 

In  Testimony  Whereof  the  said  City  of  Plainview  has 
caused  these  presents  to  be  executed  in  its  corporate  name 
by  its  said  Mayor  and  City  Council  and  its  corporate  seal 
to  be  hereto  affixed  by  its  City  Secretary  in  tble  City  of 
Plainview,  this  the  dav  and  vear  herein  first  writien. 

In  Testimony  Whereof  the  said  Texas  Utilities  Company 
has  caused  these  presents  to  be  executed  in  its  corporate 
name  by  its  president  and  its  corporate  seal  to  be  hereto 
affixed  at  its  office  in  the  City  of  Plainview,  this  the  day  and 
year  in  this  contract  first  written. 

255  CITY  OF  PLAINVIEW,  TEXAS, 

By  W.  E.  RISSER,  Mayor, . 
ATTEST :  G.  H.  SAIGLING, 

City  Secretary. 

(Seal) 

TEXAS  UTILITIES  COMPAQ, 

By  I.  R.  KELSO,  President . 
ATTEST :  J.  B.  SCOTT,  Secretary. 

(Seal) 
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and  fixing  the  just  compensation  to  be  paid  by  the  City  and 
received  by  the  Company  upon  cancellation  of  this 

253  contract  by  the  City  as  above  set  out,  and-or  to  be 
paid  by  the  City  and  received  by  the  Company  as 

just  compensation  in  case  the  City  should  elect  to  change 
or  modify  the  terms  and  provisions  of  this  contract  in 
respect  to  facilities  or  services  herein  agreed  upon. 

Within  a  reasonable  time  the  Board  of  Arbitration  shall 
by  order,  fix; and  certify  to  the  Clerk  of  the  City  and  to 
the  Company  the  just  Compensation  to  cover  the  changes 
and  damages  sustained  by  the  Company  on  account  of  can¬ 
cellation  of  contract,  or  on  account  of  changes,  modifica¬ 
tions  or  readjustments  desired  by  the  City  at  the  end  of 
the  said  first  Ten  (10)  year  period.  (Rider  attached  E.  1. 
Fuel  Clause.) 

10.  Fuel  Clause — It  is  agreed  that  the  price  for  pumping 
water  under  this  contract  has  been  arbitrarily  fixed  by 
agreement  of  the  parties.  It  is  further  agreed  that  boiler 
room  fuel  costs,  as  set  out  in  this  clause,  is  based  upon  the 
present  operating  conditions,  and  any  readjustment  of  the 
schedules  of  rates  and  charges  for  water  pumping  based 
upon  this  fuel  clause,  shall  be  made  on  the  basis  of  the 
comparative  cpsts  as  herein  agreed  upon,  to-wit : 

The  present  average  cost  of  fuel  to  Texas  Utilities  Com¬ 
pany  per  K.  W.  H.  delivered  to  its  consumers  is  three- 
quarters  of  a  cent  (%c)  per  K.  W.  H.,  and  on  this  basis 
the  Company  will  apply  the  following  adjustments  to  the 
water  pumping  rates  at  the  times  and  in  the  manner  herein 
agreed  upon,  provided  always  that  there  is  any  such  sub¬ 
stantial  or  material  change  or  changes  in  fuel  costs  to  the 
Company  to  justify  such  readjustment,  to-wit: 

For  every  One  (1)  Mill  reduction  in  the  average  fuel 
cost  to  Texas  Utilities  Company  per  K.W.H.  delivered  to 
its  consumers  the  Company  will  reduce  the  water  pumping 
rates  set  out  in  this  contract  One  and  One-Half  (l1/-*)  Mills 
per  One  Thousand  (1,000)  Gallons  of  water  pumped. 

For  every  One  (1)  Mill  increase  in  the  average  cost  of 
fuel  to  Texas  Utilities  Company  per  K.  W.  H.  de- 

254  livered  to  its  consumers  the  Company  will  increase 
the  water  pumping  rates  set  out  in  this  contract 

One  and  One-Half  (1%)  Mills  per  One  Thousand  (1,000) 
Gallons  of  water  pumped. 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  IC^ES.  185 

The  State  of  Texas, 

County  of  Hale: 

I,  George  H.  Saigling,  City  Secretary  of  the  City  of 
Plainview,  Texas,  do  hereby  certify  that  the  above  and 
foregoing  instrument  of  writing  consisting  of  20  pages,  is 
a  true  and  correct  copy  of  the  proceedings  of  the  City  Coun¬ 
cil  of  the  City  of  Plainview,  Texas,  for  the  purpose  of  con¬ 
sidering  and  acting  upon  a  certain  contract  between  said 
City  and  the  Texas  Utilities  Company,  a  corporation,  and 
authorizing  the  execution  of  said  contract  by  and  through 
its  Mayor,  W.  E.  Risser,  and  its  City  Secretary  George  H. 
Saigling. 

I  further  certify  that  the  above  and  foregoing  contract 
set  out  as  a  part  of  the  minutes  of  the  Regular  Meeting  of 
the  City  Council  convened  and  called  in  special  session,  at 
the  call  of  the  Mayor  of  the  City,  at  the  City  Hall  in  said 
town,  for  the  purpose  of  considering  and  authorizing  the 
execution  of  said  contract,  on  the  7th  day  of  March,  A.  D. 
1927,  is  true  and  correct  copy  of  said  contract  as  executed 
in  final  form  bv  the  Citv  of  Plainview  and  Texas  Utilities 
Company. 

I  further  certify  that  I  am  the  duly  elected  and  qualified 
and  acting  Secretarv  of  said  Citv  of  Plainview,  and  the 
following  named  persons  were  officers  of  said  City,  to-wit: 

W.  E.  Risser,  Mayor.  J.  C.  Hooper,  J.  L.  Guest,  D.  M. 
Thompson,  W.  E.  Boyd  and  J.  B.  Cardwell,  being  all  of  the 
Councilmen  of  said  City. 

256  T  further  certify  that  the  Mayor  and  all  of  the 
members  of  said  council  were  present  at  said  meet¬ 
ing  and  voted  in  favor  of  accepting  said  contract,  and  in 
favor  of  authorizing  the  Mayor  and  City  Secretary  to  exe¬ 
cute  said  contract  in  the  name  and  on  behalf  of  said  City 
of  Plainview. 

Done  at  my  office  in  Plainview,  Texas,  this  the  7‘di  day  of 
March,  A.  D.,  1927. 

G.  H.  SAIGLING,  City  Secretary . 

(Seal) 
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This  City  may,  at  its  option,  call  for  readjustment  of 
rates  under  this  clause  at  and  when  it  may  see  fit. 

(f)  Notices — All  notices,  orders  and  resolutions  herein 
provided  for  shall  be  considered  as  having  been  duly  given 
to  the  Company  when  any  such  may  be  given  to  the  person 
at  the  time  in  charge  of  either  the  Company’s  office  or  the 
Company’s  Plant  in  the  City  of  Plainview,  Texas. 

This  contract  is  executed  in  triplicate  originals  at  Plain- 
view,  Texas,  where  this  contract  is  performable  in  all  its 
terms,  this  the  day  and  year  herein  first  written,  and  it  is 
agreed  that  this  contract  contains  all  the  covenants  and 
agreements  made  by  and  between  the  parties  hereto  on  the 
subject  matter  hereof,  and  that  no  part  of  this  contract  shall 
be  in  any  manner  amended  or  abrogated,  superceded  or 
altered,  unless  done  in  writing  and  signed  by  the  parties 
hereto  acting  by  and  through  their  duly  authorized  agents. 

One  copy  of  this  contract  is  delivered  to  the  City  Secre¬ 
tary  of  Plainview,  Texas,  for  the  use  and  as  the  property 
of  the  City,  and  one  copy  hereof  is  delivered  to  the  Presi¬ 
dent  of  Texas  Utilities  Company,  and  one  copy  to  the  Sec¬ 
retary  of  Texas  Utilities  Company,  for  the  use  and  as  the 
property  of  said  Company,  and  each  of  the  parties  hereto 
hereby  acknowledge  receipt  of  a  copy  hereof. 

In  Testimbnv  Whereof  the  said  Citv  of  Plainview  has 
caused  these  presents  to  be  executed  in  its  corporate  name 
by  its  said  Mayor  and  City  Council  and  its  corporate  seal 
to  be  hereto  affixed  by  its  City  Secretary  in  the  City  of 
Plainview,  this  the  dav  and  vear  herein  first  written. 

In  Testimony  Whereof  the  said  Texas  Utilities  Company 
has  caused  these  presents  to  be  executed  in  its  corporate 
name  by  its  president  and  its  corporate  seal  to  be  hereto 
affixed  at  its  office  in  the  Citv  of  Plainview,  this  the  dav  and 
year  in  this  contract  first  written. 

255  CITY  OF  PLAINVIEW,  TEXAS, 

By  W.  E.  RISSER,  Mayor. 
ATTEST :  G.  H.  SAIGLING, 

City  Secretary. 

(Seal) 

:  TEXAS  UTILITIES  COMPANY, 

By  I.  R.  KELSO,  President. 
ATTEST:  J.  B.  SCOTT,  Secretary . 


(Seal) 
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The  State  of  Texas, 

County  of  Hale: 

I,  George  H.  Saigling,  City  Secretary  of  the  City  of 
Plainview,  Texas,  do  hereby  certify  that  the  above  and 
foregoing  instrument  of  writing  consisting  of  20  pages,  is 
a  true  and  correct  copy  of  the  proceedings  of  the  Citlv  Coun¬ 
cil  of  the  City  of  Plainview,  Texas,  for  the  purpose  of  con¬ 
sidering  and  acting  upon  a  certain  contract  between  said 
City  and  the  Texas  Utilities  Company,  a  corporation,  and 
authorizing  the  execution  of  said  contract  by  and  through 
its  Mayor,  W.  E.  Risser,  and  its  City  Secretary  George  H. 
Saigling. 

I  further  certify  that  the  above  and  foregoing  contract 
set  out  as  a  part  of  the  minutes  of  the  Regular  Meeting  of 
the  City  Council  convened  and  called  in  special  session,  at 
the  call  of  the  Mavor  of  the  Citv,  at  the  Citv  Hall  in  said 
town,  for  the  purpose  of  considering  and  authorizing  the 
execution  of  said  contract,  on  the  7th  day  of  Marcji,  A.  D. 
1927,  is  true  and  correct  copy  of  said  contract  as  executed 
in  final  form  bv  the  Citv  of  Plainview  and  Texas  Utilities 
Company. 

I  further  certify  that  I  am  the  duly  elected  and  (Qualified 
and  acting  Secretary  of  said  City  of  Plainview,  ^nd  the 
following  named  persons  were  officers  of  said  City^  to-wit: 

W.  E.  Risser,  Mayor.  J.  C.  Hooper,  J.  L.  Guest,  D.  M. 
Thompson,  W.  E.  Boyd  and  J.  B.  Cardwell,  being  all  of  the 
Councilmen  of  said  City. 

256  I  further  certify  that  the  Mayor  and  all)  of  the 
members  of  said  council  were  present  at  said  meet¬ 
ing  and  voted  in  favor  of  accepting  said  contract,  and  in 
favor  of  authorizing  the  Mayor  and  City  Secretary  to  exe¬ 
cute  said  contract  in  the  name  and  on  behalf  of  said  City 
of  Plainview. 

Done  at  my  office  in  Plainview,  Texas,  this  the  7tl^  day  of 
March,  A.  D.,  1927. 

G.  H.  SAIGLING,  City  Secretary. 


(Seal) 
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257  Exhibit  D. 

P.  W.  A.  Docket  No.  8021 

1.  Purpose  of  Agreement.  Subject  to  the  terms  and  con¬ 
ditions  of  this  Agreement,  the  United  States  of  America 
(herein  called  the  “Government”)  will,  by  loan  and  grant 
not  exceeding  in  the  aggregate  the  sum  of  $423,346  (herein 
called  the  “Allotment”)  aid  the  City  of  Plainview,  Hale 
County,  Texas  (herein  called  the  “Borrower”)  in  financ¬ 
ing  a  project  (herein  called  the  “Project”)  consisting  sub¬ 
stantially  of  a  Diesel  electric  generating  plant  and  distribu¬ 
tion  system,  including  street  lighting  (the  Project  together 
with  all  improvements  and  extensions  thereto  and  replace¬ 
ments  thereof  subsequently  constructed  or  acquired  being 
herein  called  the  “System”) ;  all  pursuant  to  the  Borrow¬ 
er’s  application  (herein  called  the  “Application”),  P.  W. 
A.  Docket  No.  8021,  Title  II,  of  the  National  Industrial  Re¬ 
covery  Act  (herein  called  the  “Act”)  and  the  Constitution 
and  Statutes  of  the  State  of  Texas  (herein  called  the 
“State”). 

2.  Amount  and  Method  of  Making  Loan.  The  Borrower 
will  sell  and  the  Government  wall  buy,  at  the  principal 
amount  thereof  plus  accrued  interest,  $328,000  aggregate 
principal  amount  of  coupon  bonds  (herein  called  the 
“Bonds”)  of  the  description  outlined  below  or  such  other 
description  as  may  be  satisfactory  to  the  Borrower  and  to 
the  Federal  Emergencv  Administrator  of  Public  Works 
(herein  called  the  “Administrator”),  bearing  interest  at 
the  rate  of  4  percent  per  annum,  payable  semiannually  from 
date  until  maturity  and  bearing  covenants  as  to  transfera¬ 
bility  satisfactory  to  the  Administrator,  less  such  amount 
of  the  Bonds,  if  any,  as  the  Borrower  may  sell  to  purchas¬ 
ers  other  than  the  Government. 

(a)  Date. — June  1, 1935. 

(b)  Denomination. — $1,000. 

(c)  Place  of  Pavment. — At  the  office  of  the  Citv  Trea- 
surer  in  the  City  of  Plainview,  Hale  County,  Texas ;  or,  at 
the  option  of  the  holder,  at  a  bank  or  trust  company  in  the 

Borough  of  Manhattan,  City  and  State  of  New  York. 

258  (d)  Registration  Privileges.  At  the  option  of  the 
holder  as  to  principal  only. 
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(e)  Maturities.  Payable,  without  option  of  prior  re¬ 
demption,  on  June  1,  in  years  and  amounts  as  fallows: 


1937  .  $10,006 

1938  .  15,00(j) 

1939  to  1942,  inclusive  .  20,000 

1943  to  1946,  inclusive  .  25,000 

1947  to  1949,  inclusive  .  30,000 

1950  .  33,00(j 


(f)  Security.  Special  obligations  of  the  Borrower  pay¬ 
able  as  to  both  principal  and  interest  from  and  secured  by 
an  exclusive  first  lien  on  and  pledge  of  the  entire  revenues 
of  the  System,  after  deduction  only  of  reasonable  operation 
and  maintenance  expenses,  and  additionally  secured  by  a 
first-lien  mortgage  on  the  real  estate  and  chattel  property 
described  in  said  mortgage  constituting  said  Svst|em. 

3.  Amount  and  Method  of  Making  Grant.  The  Govern¬ 
ment  will  make  and  the  Borrower  will  accept,  whether  or 
not  any  or  all  of  the  Bonds  are  sold  to  purchasers  other 
than  the  Government,  a  grant  (herein  called  the  “Grant”) 
in  an  amount  equal  to  30  per  centum  of  the  cosi  of  the 
labor  and  materials  employed  upon  the  Project.  The  deter¬ 
mination  by  the  Administrator  of  the  cost  of  the  labor  and 
materials  employed  upon  the  Project  shall  be  conclusive. 
The  Government  will  make  part  of  the  Grant  by  payment 
of  money  and  the  remainder  of  the  Grant  by  cancellation  of 
Bonds  or  interest  coupons,  or  both.  If  all  of  the  B^nds  are 
sold  to  purchasers  other  than  the  Government,  the  Govern¬ 
ment  will  make  the  entire  Grant  by  payment  of  money.  In 
no  event  shall  the  Grant,  whether  made  partly  by  payment 
of  money  and  partly  by  cancellation,  or  wholly  by  payment 
of  money,  be  in  excess  of  $114,000. 

4.  Bond  Proceedings.  When  the  Agreement  has  been 
executed  the  Borrower  (unless  it  has  already  done  so)  shall 
promptly  take  all  proceedings  necessary  for  the  authoriza¬ 
tion  and  issuance  of  the  Bonds. 

5.  Bond  and  Grant  Requisitions.  From  time  to  time 
after  the  execution  of  this  Agreement  the  Borrower  shall 
file  a  requisition  with  the  Government  requesting  the  Gov¬ 
ernment  to  take  up  and  pay  for  Bonds  or  to  make:  a  pay¬ 
ment  on  account  of  the  Grant.  Each  requisition  shall  be 
accompanied  by  such  documents  as  may  be  requested  by 
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the  Administrator  (a  requisition  together  with  such  docu¬ 
ments  being  herein  collectively  called  a  “Requisi- 
259  tion”)* 

6.  Bond  Payments.  If  a  Requisition  requesting 
the  Government  to  take  up  and  pay  for  Bonds  is  satisfac¬ 
tory  in  form  and  substance  to  the  Administrator,  the  Gov¬ 
ernment,  within  a  reasonable  time  after  the  receipt  of  such 
Requisition,  will  take  up  and  pay  for  Bonds,  having  ma¬ 
turities  satisfactory  to  the  Administrator,  in  such  amount 
as  will  provide,  in  the  judgment  of  the  Administrator,  suffi¬ 
cient  funds  for  the  construction  of  the  Project  for  a  reason¬ 
able  period.  Payment  for  such  Bonds  shall  be  made  at  a 
Federal  Reserve  Bank  to  be  designated  bv  the  Administra- 
tor,  or  at  such  other  place  or  places  as  the  Administrator 
mav  designate,  against  deliverv  bv  the  Borrower  of  such 
Bonds,  having  all  unmatured  interest  coupons  attached 
thereto,  together  with  such  documents  as  may  be  requested 
by  the  Administrator.  The  Government  shall  be  under  no 
obligation  to  take  up  and  pay  for  Bonds  beyond  the  amount 
which,  in  the  judgment  of  the  Administrator,  is  needed  by 
the  Borrower  to  complete  the  Project. 

7.  Grant  by  Payment  of  Money.  If  a  Requisition  request¬ 
ing  the  Government  to  make  a  payment  on  account  of  the 
Grant  is  satisfactory’  in  form  and  substance  to  the  Admini- 
strator  the  Government  will  pay  to  the  Borrower  at  such 
place  or  places  as  the  Administrator  may  designate  against 
delivery  by  the  Borrower  of  its  receipt  therefor,  a  sum  of 
money  equal  to  the  difference  between  the  aggregate  amount 
previously  paid  on  account  of  the  Grant,  and 

(a)  25  per  centum  of  the  cost  of  the  labor  and  materials 
shown  in  the  Requisition  to  have  been  employed  upon  the 
Project  if  the  Requisition  shows  that  the  Project  has  not 
been  completed,  or 

(b)  30  per  centum  of  the  cost  of  such  labor  and  materials 
if  the  Requisition  shows  that  the  Project  has  been  com¬ 
pleted  and  that  all  costs  incurred  in  connection  therewith 
have  been  determined. 

Provided,  however,  that  the  part  of  the  Grant  made  by 
payment  of  money  to  the  Borrower  shall  not  be  in  excess  of 
the  difference  between  the  Allotment  and  the  amount  paid 
(not  including  the  amount  paid  as  accrued  interest)  for  the 
Bonds  taken  up  by  the  Government.  The  Government  re- 
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serves  the  right  to  make  any  part  of  the  Grant  by  cancella¬ 
tion  of  Bonds  or  interest  coupons  or  both  rather  than  by 
payment  of  money  if,  in  the  judgment  of  the  Administra¬ 
tor,  the  Borrower  does  not  need  the  money  to  pay  costs  in¬ 
curred  in  connection  with  the  construction  of  the 
260  Project. 

8.  Grant  by  Cancellation  of  Bonds.  If  [the  Bor¬ 
rower,  within  a  reasonable  time  after  the  completion  of  the 
Project,  shall  have  filed  a  Requisition,  satisfactory  in  form 
and  substance  to  the  Administrator,  then  the  Government 
will  cancel  such  Bonds  and  interest  coupons  as  mhv  be  se¬ 
lected  by  the  Administrator  in  an  aggregate  amount  equal 
(as  nearly  as  may  be)  to  the  difference  between  30  per 
centum  of  the  cost  of  the  labor  and  materials  employed  upon 
the  Project  and  the  part  of  the  Grant  made  by  payment 
of  money.  The  Government  will  hold  Bonds  or  interest 
coupons  for  such  reasonable  time  in  an  amount  sufficient  to 
permit  compliance  with  provisions  of  this  Paragraph,  un¬ 
less  payment  of  such  difference  shall  have  been  otherwise 
provided  for  by  the  Government. 

9.  Grant  Advances.  At  any  time  after  the  execution  of 
this  Agreement  the  Government  may,  upon  request  of  the 
Borrower,  if  in  the  judgment  of  the  Administrator  the  cir¬ 
cumstances  so  warrant,  make  advances  to  the  Borrower  on 
account  of  the  Grant,  but  such  advances  shall  not  be  in  ex¬ 
cess  of  30  per  centum  of  the  cost  of  the  labor  and  materials 
to  be  employed  upon  the  Project,  as  estimated  by  the  Ad¬ 
ministrator. 

10.  Deposit  of  Bond  Proceeds  and  Grant;  Bond  Fund; 
Construction  Accounts.  The  Borrower  shall  deposit  all  ac¬ 
crued  interest  which  it  receives  from  the  sale  of  the  Bonds 
at  the  time  of  the  payment  therefor  and  any  payment  on 
account  of  the  Grant  which  may  be  made  under  the  provi¬ 
sions  of  Paragraph  8  hereof  into  an  interest  and  bond  re¬ 
tirement  fund  account  (herein  called  the  4 4 Bond  Fund”) 
promptly  upon  the  receipt  of  such  accrued  interes  t  or  such 
payment  on  account  of  the  Grant.  It  will  deposit  the  re¬ 
maining  proceeds  from  the  sale  of  the  Bonds  (whether  such 
Bonds  are  sold  to  the  Government  or  other  purchasers) 
and  the  part  of  the  Grant  made  by  payment  of  money  under 
the  provisions  of  Paragraph  7  hereof  promptly  ^ipon  the 
receipt  of  such  proceeds  or  payments  in  a  separate  ac- 
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count  or  accounts  (each  of  such  separate  accounts  herein 
called  a  “Construction  Account”)  in  a  bank  or  banks  which 
are  members  of  the  Federal  Reserve  System  and  of 
261  the  Federal  Deposit  Insurance  Corporation  and 
which  shall  be  satisfactory  at  all  times  to  the  Ad- 
ministrator. 

11.  Disbursement  of  Monies  in  Construction  Accounts 
and  in  Bond  Fund. — The  Borrower  shall  expend  the  mon¬ 
ies  in  a  Construction  Account  only  for  such  purposes  as 
shall  have  been  previously  specified  in  Requisitions  filed 
with  the  Government  and  as  shall  have  been  approved  by 
the  Administrator.  Any  monies  remaining  unexpended  in 
any  Construction  Account  after  the  completion  of  the  Proj¬ 
ect  which  are  not  required  to  meet  obligations  incurred  in 
connection  with  the  construction  of  the  Project  shall  either 
be  paid  into  the  Bond  Fund,  or  said  monies  shall  be  used 
for  the  purchase  of  such  of  the  Bonds  as  are  then  outstand¬ 
ing  at  a  price  not  exceeding  the  principal  amount  thereof 
plus  accrued  interest.  Any  Bonds  so  purchased  shall  be 
canceled  and  no  additional  Bonds  shall  be  issued  in  lieu 

thereof.  The  monies  in  the  Bond  Fund  shall  be  used  solelv 

•/ 

for  the  purpose  of  paying  interest  on  and  principal  of  the 
Bonds. 

12.  Other  Financial  Aid  from  the  Government.  If  the 
Borrower  shall  receive  any  funds  (other  than  those  re¬ 
ceived  under  this  Agreement)  directly  or  indirectly  from 
the  Government,  or  anv  agencv  or  instrumentalitv  thereof, 
to  aid  in  financing  the  construction  of  the  Project,  to  the 
extent  that  such  funds  are  so  received  the  Grant  shall  be  re¬ 
duced,  and  to  the  extent  that  such  funds  so  received  exceed 
the  part  of  the  Grant  which  would  otherwise  be  made  by 
payment  of  money,  the  aggregate  principal  amount  of 
Bonds  to  be  purchased  by  the  Government  shall  be  reduced. 

13.  Construction  of  Project.  Not  later  than  upon  the  re¬ 
ceipt  by  it  of  the  first  Bond  payment,  the  Borrower  will 
commence,  or  cause  to  be  commenced,  the  construction  of 
the  Project,  and  the  Borrower  will  thereafter  continue  such 
construction  or  cause  it  to  be  continued  to  completion  with 
all  practicable  dispatch  in  an  efficient  and  economical  man¬ 
ner,  at  a  reasonable  cost  and  in  accordance  with  the  provi¬ 
sions  of  this  Agreement,  plans,  drawings,  specifications, 
and  construction  contracts  which  shall  be  satisfactory  to  the 
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Administrator,  and  under  such  engineering  supervision  and 
inspection  as  the  Administrator  may  require.  Ex- 

262  cept  with  the  written  consent  of  the  Administrator, 
no  materials  or  equipment  for  the  Projeqt  shall  be 

purchased  by  the  Borrower  subject  to  any  chattel  mortgage, 
or  any  conditional  sale  or  title  retention  agreement. 

14.  Construction  Work.  All  wrork  on  the  Project  shall  be 
done  subject  to  the  rules  and  regulations  adopted  by  the 
Administrator  to  carry  out  the  purposes  and  control  the 
administration  of  the  Act.  By  the  act  of  executing  this 
Agreement  the  Borrower  acknowledges  receipt  of  a  copy  of 
the  rules  and  regulations  set  out  in  Bulletin  Ncj.  2,  Non- 
Federal  Projects  revised  March  1,  1935,  entitled  ‘fP.  W.  A. 
Requirements  as  to  Bids,  Contractors’  Bonds,  hnd  Con¬ 
tract,  Wage  and  Labor  Provisions  and  Genera}  Instruc¬ 
tions  as  to  Applications  and  Leans  and  Grants,”  hnd  cove¬ 
nants  that  said  rules  and  regulations,  with  all  bla:ak  spaces 
filled  in  as  provided  in  said  Bulletin,  will  be  incorporated 
verbatim  in  all  construction  contracts  for  work  on  the 
Project.1 

15.  Force  Account.  All  construction  work  on  the  Proj¬ 
ect  shall  be  done  under  contract,  provided,  howdver,  that 
if  prices  in  the  bids  are  excessive,  the  Borrower  reserves 
the  right,  anything  in  this  Agreement  to  the  contrary  not¬ 
withstanding,  to  apply  to  the  Administrator  for  permission 
to  do  all  or  any  part  of  the  Project  on  a  force-account  basis. 

16.  Restriction  as  to  Contractors.  The  Borrower  shall 
receive  no  bid  from  any  contractor,  nor  permit  any  con¬ 
tractor  to  receive  any  bid  from  any  subcontractor,  who  has 
not  signed  U.  S.  Government  Form  No.  P.  W.  A.  61[,  revised 
March  1934. 

17.  Bonds  and  Insurance.  Construction  contracts  shall 
be  supported  by  adequate  surety  or  other  lx>nds  or 

263  security  satisfactory  to  the  Administrator  for  the 
protection  of  the  Borrower,  or  materialmeh,  and  of 

labor  employed  on  the  Project,  or  any  part  thereof.  The 
contractor  under  any  construction  contract  shal}  be  re¬ 
quired  to  provide  public-liability  insurance  in  an  amount 
satisfactory  to  the  Administrator.  I 

1  Particular  care  should  be  taken  by  the  Borrower  that  in  all  clonstruction 
contracts  the  following  words  are  inserted  in  the  blank  space  in  [Paragraph 
3  (a)  (1)  of  the  rules  and  regulations:  CITY  OF  PL  AIN  VIEW  and/or 
COUNTY  OF  HALE  and  the  following  words  are  inserted  in  the  blank  space 
in  Paragraph  3  (a)  (2)  of  the  rules  and  regulations:  State  of  T^xas. 
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18.  Information.  During  the  construction  of  the  Project 
the  Borrower  will  furnish  to  the  Government  all  such  in¬ 
formation  and  data  as  the  Administrator  may  request  as 
to  the  construction,  cost,  and  progress  of  the  work.  The 
Borrower  will  furnish  to  the  Government  and  to  any  pur¬ 
chaser  from  the  Government  of  25  per  centum  of  the  Bonds 
such  financial  statements  and  other  information  and  data 
relating  to  the  Borrower  as  the  Administrator  or  any  such 
purchaser  may  at  any  time  reasonably  require. 

19.  Representations  and  Warranties.  The  Borrower  rep¬ 
resents  and  warrants  as  follows : 

(a)  Litigation.  No  litigation  or  other  proceedings  are 
now  pending  or  threatened  which  might  adversely  affect 
the  Bonds,  the  security  therefor,  the  construction  of  the 
Project,  or  the  financial  condition  of  the  Borrower; 

(b)  Financial  Condition.  The  character  of  the  assets  and 
the  financial  condition  of  the  Borrower  are  as  favorable 
as  at  the  datb  of  the  Borrower’s  most  recent  financial  state¬ 
ment,  furnished  to  the  Government  as  a  part  of  the  Appli¬ 
cation,  and  there  have  been  no  changes  in  the  character  of 
such  assets  or  in  such  financial  condition  except  such 
changes  as  are  necessary  and  incidental  to  the  ordinary  and 
and  usual  conduct  of  the  Borrower’s  affairs; 

(c)  Fees  and  Commissions. — It  has  not  and  does  not  in¬ 
tend  to  pay  any  bonus,  fee,  or  commission  in  order  to  se¬ 
cure  the  loan  or  grant  hereunder; 

(d)  Affirmation.  Every  statement  contained  in  this 
Agreement,  in  the  Application,  and  in  any  supplement 
thereto  or  amendment  thereof,  and  in  any  other  document 
submitted  to  the  Government  is  correct  and  complete,  and 
no  relevant  fact  materially  affecting  the  Bonds,  the  secur¬ 
ity  therefor,  the  Grant  or  the  Project,  or  the  obligations  of 
the  Borrower  under  this  Agreement  has  been  omitted  there¬ 
from. 

20.  Bond  Circular.  The  Borrower  mil  furnish  all  such 
information  in  proper  form  for  the  preparation  of  a  Bond 
Circular  and  will  take  all  such  steps  as  the  Government  or 
any  purchaser  or  purchasers  from  the  Government  of  not 
less  than  25  per  centum  of  the  Bonds  may  reasonably  re¬ 
quest  to  aid  in  the  sale  by  the  Government  or  such  pur¬ 
chaser  or  purchasers  of  any  or  all  of  the  Bonds. 

21.  Expenses.  The  Government  shall  be  under  no  obliga- 
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tion  to  pay  any  costs,  charges,  or  expenses  incident  to 

264  compliance  with  any  of  the  duties  or  obligations  of 
the  Borrower  under  this  Agreement,  including,  with¬ 
out  limiting  the  generality  of  the  foregoing,  the  cpst  of  pre¬ 
paring,  executing,  and  delivering  the  Bonds,  and  any  legal, 
engineering,  and  accounting  costs,  charges,  or  expenses  in¬ 
curred  by  the  Borrower. 

22.  Waiver.  Any  provision  of  this  Agreement  may  be 
waived  or  amended  with  the  consent  of  the  Borrower  and 
the  written  approval  of  the  Administrator,  withoiit  the  exe¬ 
cution  of  a  new  or  supplemental  agreement. 

23.  Interest  of  Member  of  Congress.  No  Menftber  of  or 

Delegate  to  the  Congress  of  the  United  States  ojf  America 
shall  be  admitted  to  any  share  or  part  of  this  Agreement, 
or  to  any  benefit  to  arise  thereupon.  | 

24.  Validation.  The  Borrower  herebv  covenants  that  it 
will  institute,  prosecute,  and  carry  to  completion  fnsofar  as 
it  may  be  within  the  power  of  the  Borrower,  apv  and  all 
acts  and  things  to  be  performed  or  done  to  secure  the  enact¬ 
ment  of  legislation  or  to  accomplish  such  proceedings,  judi¬ 
cial  or  otherwise,  as  may  be  necessary,  appropriate,  or  ad¬ 
visable  to  empower  the  Borrower  to  issue  the  Bonds  and 
to  remedy  any  defects,  illegalities  and  irregularities  in  the 
proceedings  of  the  Borrower  relative  to  the  issues  of  the 
Bonds  and  to  validate  the  same  after  the  issuance  thereof 
to  the  Government,  if  in  the  judgment  of  the  Acjlministra- 
tor  such  action  may  be  deemed  necessary,  appropriate,  or 
advisable.  The  Borrower  further  covenants  th^t  it  will 
procure  and  furnish  to  the  Government,  as  a  condition  prec¬ 
edent  to  the  Government’s  obligations  hereunder  a  letter 
from  the  Governor  of  the  State  stating  that  if  in  the  judg¬ 
ment  of  the  Administrator  it  may  be  advisable'  to  enact 
legislation  to  empower  the  Borrower  to  issue  the  Bonds 
or  to  remedy  any  defects,  illegalities  or  irregularities  in 
the  proceedings  of  the  Borrower  relative  to  the  issuance 
thereof  or  to  validate  the  same,  said  Governor  will  recom¬ 
mend  and  cooperate  in  the  enactment  of  such  legislation. 

25.  Naming  of  Project.  The  Project  shall  never  be 

265  named  except  with  the  written  consent  of  the  Admin¬ 
istrator. 

26.  Insurance  on  Project.  The  Borrower  shall,  during 
the  life  of  the  Project,  maintain  proper  and  adequate  in¬ 
surance  thereon. 
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27.  Undue  Delay  by  the  Borrower.  If  in  the  opinion 
of  the  Administrator,  which  shall  be  conclusive,  the  Bor¬ 
rower  shall  delay  for  an  unreasonable  time  in  carrying 
out  any  of  the  duties  or  obligations  to  be  performed  by  it 
under  the  terms  of  this  Agreement,  the  Administrator  may 
cancel  this  Agreement. 

28.  Conditions  Precedent  to  the  Government’s  Obliga¬ 
tions.  The  Government  shall  be  under  no  obligation  to  pay 
for  any  of  the  Bonds  or  to  make  any  part  of  the  Grant: 

(a)  Financial  Condition  and  Budget.  If,  in  the  judg¬ 
ment  of  the  Administrator,  the  financial  condition  of  the 
Borrower  shall  have  changed  unfavorably  in  a  material 
degree  from  its  condition  as  theretofore  represented  to  the 
Government,  or  the  Borrower  shall  have  failed  to  balance 
its  budget  satisfactorily  or  shall  have  failed  to  take  action 
reasonably  designed  to  bring  the  ordinary  current  expendi¬ 
tures  of  the  Borrower  within  the  prudently  estimated  reve¬ 
nues  thereof ; 

(b)  Cost  of  Project.  If  the  Administrator  shall  not  be 
satisfied  that  the  Borrower  will  be  able  to  complete  the 
Project  for  the  sum  of  $423,346,  or  that  the  Borrower  will 
be  able  to  obtain,  in  a  manner  satisfactory  to  the  Admini¬ 
strator,  anv  additional  funds  which  the  Administrator  shall 
estimate  to  be  necessary  to  complete  the  Project; 

(c)  Compliance.  If  the  Administrator  shall  not  be  satis¬ 
fied  that  the  Borrower  has  complied  with  all  the  provisions 
contained  in  this  Agreement  or  in  the  proceedings  author¬ 
izing  the  issuance  of  the  Bonds,  theretofore  to  be  complied 
with  by  the  Borrower; 

(d)  Legal  Matters.  If  the  Administrator  shall  not  be 
satisfied  as  to  all  legal  matters  and  proceedings  affecting 
the  Bonds,  the  security  therefor  or  the  construction  of  the 
Project; 

(e)  Representations.  If  any  representation  made  by  the 
Borrower  in  this  Agreement  or  in  the  Application  or  in  any 
supplement  thereto  or  amendment  thereof,  or  in  any  docu¬ 
ment  submitted  to  the  Government  by  the  Borrower,  shall 
be  found  bv  the  Administrator  to  be  incorrect  or  incom- 
plete  in  any  material  respect ; 

(f)  Maturity  of  Bonds  Sold  to  Government.  If,  in  the 
event  that  some  of  the  Bonds  are  sold  to  purchasers  other 
than  the  Government,  the  maturities  of  the  remaining 
Bonds  are  not  satisfactory  to  the  Administrator ; 
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(g)  Bond  Ordinance.  If  the  ordinance  authorizing  the 
issuance  and  sale  of  the  Bonds  shall  not  be  satisfactory  to 
the  Administrator; 

(h)  Rate  Ordinance.  If  the  Borrower  shall  not  hdopt  an 
ordinance  or  ordinances  setting  forth  an  initial  rate  sched¬ 
ule  satisfactory  to  the  Administrator  and  providing  that 
the  Borrower  will  use  the  revenues  of  the  electric  generat¬ 
ing  and  distribution  system  for  no  purposes  other  than  for 
debt  service  on  the  Bonds,  operating  expenses  ai^d  main¬ 
tenance,  a  reserve  which  shall  not  exceed  three  years’  debt 
service  next  due,  and,  to  the  extent  that  revenues  a|re  avail¬ 
able  after  such  uses,  for  necessary  extension;  and  if  such 
ordinance  or  ordinances  shall  not  provide  that  the  Bor¬ 
rower  will  make  reasonable  charges  for  all  current  used  for 
street-lighting  and  other  municipal  purposes,  and  that  said 
charges  will  not  be  less  than  the  cost  of  producing  and  dis¬ 
tributing  said  current; 

(i)  Mortgage.  If  the  mortgage,  referred  to  in 
266  Paragraph  2(f),  herein,  and  the  deed  of  trjist  shall 
not  be  satisfactory  to  the  Administrator  as  to  form, 
sufficiency,  and  substance; 

(j)  If  the  borrower  shall  not  furnish  evidence  satisfac¬ 
tory  to  the  Administrator  that  the  Texas  Utilities  Company 
can  be  legally  required  to  furnish  electrical  service  on  a 
day-to-day  basis  to  present  customers  until  the  borrower 
shall  have  completed  the  project. 

29.  Accounts  and  Statements.  So  long  as  an^  of  the 
Bonds  are  held  by  the  Government,  the  Borrower  will  fur¬ 
nish  to  the  Government,  not  later  than  30  days  after  the 
close  of  each  six  months’  fiscal  period,  complete  operating 
and  income  statements  of  the  System  in  reasonable  detail 
covering  such  six  months’  period,  and,  not  more  than  60 
days  after  the  close  of  each  fiscal  year,  complete  financial 
statements  of  the  System  and  the  Borrower  covering  such 
fiscal  year,  certified  by  independent  auditors. 

This  Agreement  shall  be  binding  upon  the  parties  hereto 
when  a  copy  thereof,  duly  executed  by  the  Borrower  and 
the  Government,  shall  have  been  received  by  the  Borrower. 
This  Agreement  shall  be  governed  by  and  be  construed  in 
accordance  with  the  laws  of  the  State.  If  any  provision  of 
this  Agreement  shall  be  invalid  in  whole  or  in  part,  to  the 
extent  it  is  not  invalid  it  shall  be  valid  and  effective  and  no 
such  invalidity  shall  affect,  in  whole  or  in  part,  the  validity 
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and  effectiveness  of  any  other  provision  of  this  Agreement 
or  the  rights  or  obligations  of  the  parties  hereto ;  provided, 
however,  that  in  the  opinion  of  the  Administrator,  the 
Agreement  does  not  then  violate  the  terms  of  the  Act. 

In  Witness  Whereof,  the  Borrower  and  the  Government 
have  respectively  caused  this  Agreement  to  be  duly  exe¬ 
cuted  as  of  August  17,  1935. 

;  CITY  OF  PLAINVIEW, 

HALE  COUNTY,  TEXAS, 

By  TOM  SHELTON,  Mayor. 

(Seal.) 

Attest : 

J.  L.  GALLOWAY, 

City  Secretary. 

UNITED  STATES  OF  AMERICA, 

FEDERAL  EMERGENCY  ADMINISTRATOR 
OF  PUBLIC  WORKS, 

By  E.  W.  CLARK, 

For  the  Assistant  Administrator. 

267  EXHIBIT  E 

P.  W.  A.  Docket  No.  8021 

Agreement  Dated  as  of  Nov.  18,  1935,  Terminating  the 
Loan  and  Grant  Agreement  Dated  as  of  August  17, 
1935,  Between  the  City  of  Plainview,  Hale  County, 
Texas  (Herein  Called  the  “City”)  and  the  United 
States  of  America,  (Herein  Called  the  “Government”) 

Whereas  a  Loan  and  Grant  Agreement  was  entered  into 
by  and  between  the  City  and  the  Government  dated  as  of 
August  17,  1935;  and 

WLereas  it  ig  to  the  mutual  advantage  of  the  City  and  the 
Government  to  terminate  said  Loan  and  Grant  Agreement. 

Now,  Therefore,  it  is  Hereby  Agreed  by  and  between  the 
City  and  the  Government  that  said  Loan  and  Grant  Agree¬ 
ment,  dated  as(  of  August  17,  1935,  be,  and  the  same  hereby 
is,  terminated. 

CITY  OF  PLAINVIEW,  (HALE  COUNTY, 
TEXAS) 

Bv  TOM  SHELTON,  Mayor. 

(SEAL) 
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(Seal.) 

Attest : 

J.  L.  GALLOWAY, 

Secretary . 

UNITED  STATES  OF  AMERICA, 

FEDERAL  EMERGENCY  ADMINISTRATOR 
OF  PUBLIC  WORKS, 

By  H.  B.  HACKETT, 

Assistant  Administrator . 

268  EXHIBIT  F. 

Federal  Emergency  Administration  of 
Public  Works, 

Washington,  D.  C.,  Decembeii  4,  1935. 

City  of  Plainview, 

Hale  County,  Texas . 

1.  Offer.  The  United  States  of  America  (herein  called 
the  “Government”)  hereby  offers  to  aid  in  financing  the 
construction  of  a  Diesel  electric  generating  plant  |  and  dis¬ 
tribution  system,  including  street  lighting  (herein  called 
the  “Project”),  by  making  a  loan  and  grant  to  th^  City  of 
Plainview  (herein  called  the  “Applicant”)  not  exceeding  in 
the  aggregate  the  sum  of  $423,346. 

2.  Method  of  Making  Loan.  The  Government  ''vill  pur¬ 
chase,  at  the  principal  amount  thereof  plus  accrued  inter¬ 
est,  from  the  Applicant,  obligations  of  the  description  set 
forth  below  (or  such  other  description  as  shall  be  inutually 
satisfactory)  in  the  aggregate  principal  amount  of  $328,000, 
less  such  amount  of  such  obligations,  if  any,  as  the  Appli¬ 
cant  may  sell  to  purchasers  other  than  the  Government: 

(a)  Obligor.  City  of  Plainview; 

(b)  Type.  Special  obligation  electric  revenue  coupon 
bond; 

(c)  Denomination.  $1,000; 

(d)  Date.  June  1,  1935; 

(e)  Interest  Rate  and  Interest  Payment  Dates. — 4  per 
cent  per  annum,  payable  semiannually  on  June  1  and  De¬ 
cember  1; 
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(f )  Place  of  Payment. — At  the  office  of  the  City  Treasurer 
in  the  City  of  Plainview,  Texas;  or,  at  the  option  of  the 
holder,  at  a  bank  or  trust  company  in  the  Borough  of  Man¬ 
hattan,  City  and  State  of  New  York; 

(g)  Registration  Privileges. — Registerable  at  the  option 
of  the  holder  as  to  principal  only; 

(h)  Maturities.  Payable,  without  option  of  prior  re¬ 
demption,  on  June  1  in  years  and  amounts  as  follows: 


Year :  Amount 

1937  . $10,000 

1938  . .  15,000 

1939-1942  (both  inclusive)  .  20,000 

1943-1946  (both  inclusive)  .  25,000 

1947-1949  (both  inclusive)  .  30,000 

1950  .  33,000 


(i)  Security.  Payable  as  to  both  principal  and  interest 
from  and  secured  by  an  exclusive  first  lien  on  and  pledge 
of  the  entire  revenues  of  the  System  (which  “ System’ ’  in¬ 
cludes  the  “Project”,  together  with  all  improvements  and 
extensions  thereto  and  replacements  thereof  subsequently 
constructed  or  acquired),  after  deduction  only  of  reasonable 
operation  and  maintenance  expenses,  and  additionally  se¬ 
cured  by  a  first-lien  mortgage  on  the  real  estate  and  chattel 
property  described  in  said  mortgage  constituting  said  Sys¬ 
tem. 

3.  Amount  of  Grant. — The  Government  will  make  a  grant 
in  an  amount  equal  to  30  per  centum  of  the  cost  of  the  labor 

and  materials  employed  upon  the  Project.  The  Gov- 
269  ernment  will  make  the  grant  either  wholly  by  the 
payment  of  money  or  partly  by  the  payment  of  money 
and  partly  by  the  cancellation  of  obligations  purchased 
pursuant  to  this  offer  or  interest  coupons  attached  thereto, 
in  aggregate  amount  equal  to  the  amount  of  the  grant  less 
the  amount  in  money.  In  no  event  shall  the  grant,  whether 
made  partly  by  payment  of  money  and  partly  by  cancella¬ 
tion,  or  wholly  by  payment  of  money,  be  in  excess  of 
$114,000. 

4.  Conditions  Precedent.  The  Government  will  be  under 
no  obligation  to  take  up  and  pay  for  any  bonds  which  it 
herein  offers  to  purchase  or  to  make  any  grant; 
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(a)  Financial  Condition.  If  the  financial  condition  of  the 
Applicant  shall  have  changed  unfavorably  in  a  material  de¬ 
gree  from  its  condition  as  theretofore  represented  to  the 
Government ; 

(b)  Cost  of  Project.  If  it  appears  that  the  Applicant 
will  not  be  able  to  complete  the  Project  described  in  this 
offer  for  the  sum  allotted  by  the  Government,  o|r  that  the 
Applicant  will  not  be  able  to  obtain  any  funds  which,  in 
addition  to  such  sum,  shall  be  necessary  to  complete  the 
Project ; 

(c)  Plans  and  Specifications  and  Certificate  of  Purposes. 
If  the  Applicant  shall  not  have  filed  with  the  Government 
plans  and  specifications  for  the  Project,  accompanied  by  a 
certificate  of  purposes  setting  out  in  detail  the  ampunts  and 
purposes  of  the  expenditures  which  the  Applicant  proposes 
to  make  in  connection  with  the  Project,  and  th<^  Govern¬ 
ment  shall  not  have  accepted  such  plans  and  specifications 
and  such  certificate  of  purposes  as  showing  that  tHe  Project 
will  be  constructed  in  such  a  manner  as  to  provide  reason¬ 
able  security  for  the  loan  to  be  made  by  the  Government 
and  to  comply  with  Title  II  of  the  National  Industrial  Re¬ 
covery  Act  in  all  other  respects. 

5.  Interest  of  Member  of  Congress.  No  Member  of  or 
Delegate  to  the  Congress  of  the  United  States  of  America 
shall  be  allowed  to  participate  in  the  funds  made  available 
for  the  construction  of  the  Project  or  to  any  benefit  arising 
therefrom. 

6.  Bonus  or  Commission.  The  Applicant  shall,  not  pay 
any  bonus  or  commission  for  the  purpose  of  obtaining  an 
approval  of  the  application. 

7.  Information.  The  Applicant  shall  furnish  th6  Govern¬ 
ment  with  reasonable  information  and  data  concerning  the 
construction,  cost,  and  progress  of  the  work.  Upon  request 
the  Applicant  shall  also  furnish  the  Government,  and  any 
purchaser  from  the  Government  of  at  least  25  percent  of 
the  bonds,  with  adequate  financial  statements  and  other 
reasonable  information  and  data  relating  to  the  Applicant. 

8.  Bond  Circular.  The  Applicant  shall  furnish  all 
270  such  information  in  proper  form  for  the  preparation 
of  a  bond  circular  and  shall  take  all  such  steps  as  the 
Government  or  any  purchaser  or  purchasers  from  the  Gov- 
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ernment  of  not  less  than  25  per  cent  of  the  bonds  may  rea¬ 
sonably  require  to  aid  in  the  sale  by  the  Government  or  any 
such  purchaser  or  purchasers  of  any  or  all  of  the  bonds. 

9.  Insurance.  The  Applicant  shall  carry  reasonable  and 
adequate  insurance  upon  the  completed  Project  or  any 
completed  part  thereof  accepted  by  the  Applicant  or  the 
system  of  which  the  Project  is  a  part. 

10.  Name  of  Project.  The  Applicant  shall  not  name  the 
Project  for  any  living  person. 

11.  Grant  and  Bond  Payments. — 

(a)  Advance  Grant.  Upon  receipt  of  this  offer,  the  Ap¬ 
plicant  may  request  an  advance  on  account  of  the  grant 
in  an  amount  not  exceeding  5  percent  of  the  estimated  cost 
of  labor  and  materials  to  be  employed  on  the  Project.  This 
advance  grant  may  be  used  for  paying  architectural,  en¬ 
gineering,  and  planning  fees,  costs  of  surveys,  borings  and 
other  preliminary  investigations,  cost  of  preparation  of 
plans,  specifications  and  other  forms  of  proposed  contract 
documents,  and  costs  of  advertisements  for  bids  for  con¬ 
tracts  and  the  printing  of  the  bonds,  but  not  in  payment  for 
the  acquisition  of  lands,  easements,  or  rights-of-way.  The 
request  for  this  advance  grant  shall  be  accompanied  by  a 
signed  certificate  of  purposes  in  which  shall  appear  in  rea¬ 
sonable  detail  the  purposes  for  which  such  advance  grant 
will  be  used; 

(b)  Payment  for  Bonds.  A  requisition  requesting  the 
Government  to  take  up  and  pay  for  bonds  will  be  honored 
as  soon  as  possible  after  such  bonds  are  ready  for  delivery, 
if  the  bond  transcript  and  other  documents  supporting 
such  requisitions  are  complete; 

(c)  Intermediate  Grant  Requisitions.  Simultaneously 
with  the  delivery  and  of  payment  for  the  bonds  by  the 
Government,  or  when  bonds  are  taken  up  and  paid  for  in 
more  than  one  installment,  simultaneously  with  the  deliv¬ 
ery  of  and  payment  for  the  final  installment,  if  the  Appli¬ 
cant  has  so  requisitioned  and  if  such  requisition  is  accom¬ 
panied  by  a  signed  certificate  of  purposes  showing  in  rea¬ 
sonable  detail  the  purposes  for  which  the  funds  will  be  used, 
and  that  such  funds  will  be  used  for  items  properly  in¬ 
cluded  as  part  of  the  cost  of  the  Project,  the  Government 
will  make  a  grant  of  an  amount  representing  the  difference 
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between  the  advance  grant  and  an  amount  equal  to  15  per¬ 
cent  of  said  previously  estimated  cost  of  labor  and  mate¬ 
rials  to  be  employed  upon  the  Project.  When  tljLe  Project 
shall  be  approximately  70  percent  completed  the  [Applicant 
may  file  its  requisition  for  an  additional  grant  in  amount 
which,  together  with  the  amount  previously  paid  on  account 
of  the  grant,  is  equal  to  30  percent  of  the  cost  of  labor  and 
materials  theretofore  employed  on  the  Project,  but  in  no 
event  in  an  amount  exceeding  the  amount  set  forth  in  para¬ 
graph  3  hereof. 

The  intermediate  grant  requisitions  will  be  honored  if 
the  documents  necessary  to  support  such  requisitions  are 
complete  and  work  on  the  Project  has  progressed  in  ac¬ 
cordance  with  the  provisions  of  this  offer  relating  thereto ; 

(d)  Final  Grant  Payment.  At  any  time  after  completing 
the  Project,  the  Applicant  may  file  a  requisition  Requesting 

the  remainder  of  the  grant  which,  together  with  all 
271  previous  payments  on  account  of  such  grant,  shall  be 

an  amount  not  in  excess  of  30  percent  of  the  actual 
cost  of  labor  and  materials  employed  upon  the  Project, 
and  not  to  exceed,  in  any  event,  the  amount  of  the  grant  set 
forth  in  paragraph  3  hereof.  The  final  grant  requisition 
will  be  honored  if  the  documents  necessary  to  support  it 
are  complete  and  work  on  the  Project  has  been  completed 
in  accordance  with  the  provisions  of  this  offer  relating 
thereto ; 

(e)  Construction  Account. — A  separate  account  or  ac¬ 
counts  (herein  collectively  called  the  “Construction  Ac¬ 
count”)  shall  be  set  up  in  a  bank  or  banks  which  ^re  mem¬ 
bers  of  the  Federal  Deposit  Insurance  Corporation  and  of 
the  Federal  Reserve  System.  The  advance  grant,  !the  inter¬ 
mediate  grants,  the  proceeds  from  the  sale  of  the  bOnds  (ex¬ 
clusive  of  accrued  interest  and  an  amount,  if  any,  repre¬ 
senting  interest  during  construction),  the  final  gjrant,  and 
any  other  moneys  which  shall  be  required  in  addition  to 
the  foregoing,  to  pay  the  cost  of  constructing  th£  Project 
shall  be  deposited  in  the  Construction  Account,  ^promptly 
upon  the  receipt  thereof.  All  accrued  interest  paid  by  the 
Government  at  the  time  of  delivery  of  the  bondR  shall  be 
paid  into  a  separate  account  (herein  called  th^  “Bond 
Fund”).  Payments  for  the  construction  of  the  Project 
shall  be  made  only  from  the  Construction  Account; 
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(f)  Disbursement  of  Moneys  in  Construction  Account. — 
Moneys  in  the  Construction  Account  shall  be  expended  only 
for  such  purposes  as  shall  have  been  previously  specified 
in  the  certificate  of  purposes  filed  with  and  accepted  by  the 
Government.  All  moneys  remaining  in  the  Construction 
Account  after  all  costs  incurred  in  connection  with  the  Proj¬ 
ect  have  been  paid  shall  either  be  used  to  repurchase  bonds, 
if  any  of  the  bonds  are  then  held  by  the  Government,  or  be 
transferred  to  the  Bond  Fund; 

(g)  Use  of  Moneys  in  Bond  Fund.  Moneys  in  the  Bond 
Fund  shall  be  expended  solely  for  the  purpose  of  paying 
interest  on  and  principal  of  bonds. 

12.  Construction  of  Project.  The  following  policies  have 
been  adopted  by  the  Federal  Emergency  Administration  of 
Public  Works  in  order  to  effectuate  the  purposes  of  Title 
II  of  the  National  Industrial  Recovery  Act,  and  the  making 
of  the  loan  and  grant  herein  set  forth  shall  be  subject  to 
the  condition  that  the  Applicant,  in  the  exercise  of  its  law¬ 
ful  discretion,  shall  adopt  said  policies  and  comply  there¬ 
with  in  the  construction  of  the  Project: 

(a)  That  if  a  project  is  to  be  constructed  under  contract, 
contracts  should  be  awarded  to  the  lowest  responsible  bid¬ 
der,  pursuant  to  public  advertisement,  and  that  every  op¬ 
portunity  be  given  for  free,  open,  and  competitive  bidding 
for  contracts  for  construction  and  contracts  for  the  pur¬ 
chase  of  materials  and  equipment; 

(b)  That  the  use  in  the  specifications  or  otherwise  of  the 
name  of  a  proprietary  product  or  the  name  of  the  manufac¬ 
turer  or  vendor  to  define  the  material  or  product  required, 
unless  such  name  is  followed  by  the  term  “or  equal”,  is 
considered  contrary  to  the  policy  of  free,  open,  and  competi¬ 
tive  bidding.  •  Where  such  a  specification  is  used  in  lieu  of 
descriptive  detail  of  substance  and  function  the  term  “or 
equal”  is  to  be  literally  construed  so  that  any  material  or 
article  which  will  perform  adequatey  the  duties  imposed  by 
the  general  design  will  be  considered  satisfactory; 

(c)  That  in  determining  the  lowest  bidder  for  the  supply¬ 
ing  of  materials  and  equipment  in  the  interest  of  standard¬ 
ization  or  ultimate  economy  the  contract  may  be  awarded 
to  other  than  the  actual  lowest  bidder ; 

(d)  That,  in  order  to  insure  completion  of  a  project  with- 
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in  the  funds  available  for  the  construction  thereof,  faith- 
ful  performance  of  construction  contracts  will  fye  assured 
by  requiring  performance  bonds  written  in  an  amount  equal 
to  100%  of  the  contract  price  by  one  or  more 
sureties  financially  able  to  assume  the  risk,  and  I  that  such 
bonds  will  be  further  conditioned  upon  the  paynient  of  all 
persons  supplying  labor  and  furnishing  materials  for  the 
construction  of  such  project,  except  in  cases  in  which  it 
is  required  by  the  laws  of  Texas  that  protection  for 
272  labor  and  material-men  be  provided  by  a  bond  sep¬ 
arate  from  the  performance  bond.  In  shch  latter 
case  a  performance  bond  in  an  amount  equal  to  100%  of 
the  contract  price  supplemented  by  a  separate  labor  and  ma¬ 
terialmen’s  bond  in  an  amount  not  less  than  50%  of  the  con¬ 
tract  price  will  be  adequate; 

(e)  That  if  the  work  on  any  proposed  construction  con¬ 
tract  is  hazardous,  the  contractor  will  be  required  to  pro¬ 
vide  public-liability  insurance  and  property-damage  insur¬ 
ance  in  amounts  reasonably  sufficient  to  protect  th^  contrac¬ 
tor  and  each  subcontractor; 

(f)  That  minimum  or  other  wage  rates  required  to  be 
predetermined  by  the  law  of  Texas  or  local  ordinance  shall 
be  predetermined  by  the  applicant  in  accordance  ^herewith 
and  incorporated  in  the  appropriate  contract  documents. 
In  the  absence  of  applicable  law  or  ordinance  the  Applicant 
shall  predetermine  minimum-wage  rates  in  accordance  with 
customary  local  rates  for  all  the  trades  and  occupations  to 
be  employed  on  the  project  and  incorporate  them  in  the  ap¬ 
propriate  contract  documents; 

(g)  That  the  work  shall  be  commenced  as  quickly  as  pos¬ 
sible  after  funds  are  made  available  and  be  continued  to 
completion  with  all  practicable  dispatch  in  an  efficient  and 
economical  manner; 

(h)  That  a  project  will  be  constructed  in  accordance  with 
the  provisions  of  the  attached  Exhibit  A,  which  is  hereby 
made  a  part  hereof ;  to  insure  this  purpose  appropriate  pro¬ 
visions  will  be  incorporated  in  all  contracts  (except  sub¬ 
contracts)  for  work  to  be  performed  at  the  site  of  the  proj¬ 
ect.  (Exhibit  A  has  been  so  worded  that  the  provisions 
thereof  may  if  the  applicant  so  desires,  be  inserted  verbatim 
in  such  construction  contract  or  contracts.) 


204  TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES. 


13.  The  Administrator  and  the  Government  shall  have  no 
rights  or  power  of  any  kind  with  respect  to  the  rates  to 
be  fixed  or  charged  by  the  project,  excepting  only  such 
rights  as  they  may  have  as  a  holder  of  such  bonds  under  the 
Constitution  and  laws  of  Texas  and  the  lawful  proceedings 
of  the  Applicant,  taken  pursuant  thereto,  in  authorizing  the 
issuance  of  such  bonds. 

14.  This  offer  is  made  with  the  express  understanding 
that  neither  the  loan  nor  the  grant  herein  described  is  con¬ 
ditioned  upon  compliance  by  the  Applicant  with  any  condi¬ 
tions  not  expressly  set  forth  herein.  There  are  no  other 
agreements  or  understandings  between  the  Applicant  and 
the  Government  or  any  of  its  agencies  in  any  way  relating 
to  said  Project  or  to  the  financing  or  the  construction 
thereof. 

UNITED  STATES  OF  AMERICA, 
FEDERAL  EMERGENCY  ADMIN¬ 
ISTRATOR  OF  PUBLIC 
WORKS, 

By  HORATIO  B.  HACKETT, 

A ssist ant  Administrate r . 

273  Exhibit  F-2 

PW-L-56  P.  W.  45561 

11-26-35 

Exhibit  “A” 

1.  (a)  Convict  Labor. — No  convict  labor  shall  be  employed 
on  the  project,  and  no  materials  manufactured  or  produced 
by  convict  labor  shall  be  used  on  the  project  unless  required 
by  law. 

(b)  Thirty -hour  Week. — Except  in  executive,  adminis¬ 
trative  and  supervisory  positions  no  individual  directly 
employed  on  the  project  shall  be  permitted  to  work  more 
than  8  hours  in  any  1  day  nor  more  than  30  hours  in  any  1 
week;  PROVIDED,  That  this  clause  shall  be  construed  to 
permit  working  time  lost  because  of  inclement  weather  or 
unavoidable  delays  in  any  1  week  to  be  made  up  in  the  suc¬ 
ceeding  20  days. 

2.  Wages  and  Pay  Rolls. — (a)  There  shall  be  paid  each 
employee  engaged  in  the  trade  or  occupation  listed  below 
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not  less  than  the  hourly  wage  rate  set  opposite  the  same, 
namely : 

Trade  Occupation  Hourly  Wage  Rate 


(Insert  Wage  Schedule  Here) 

If  after  the  award  of  this  contract  it  becomes  necessary 
to  employ  any  person  in  a  trade  or  occupation  not  herein 
listed,  such  person  shall  be  paid  not  less  than  suqh  hourly 
rate  of  wage,  fairly  comparable  to  the  above  rates  and  such 
minimum  wage  rate  shall  be  retroactive  to  the  tirjie  of  the 
initial  employment  of  such  person  in  such  trade  of  occupa¬ 
tion. 

(b)  Unless  otherwise  provided  by  law,  claims  or  disputes 
pertaining  to  the  classifications  of  labor  under  ;his  con¬ 
tract  shall  be  decided  by  the  Owner  whose  decisioii  shall  be 
binding  on  all  parties  concerned. 

(c)  All  employees  shall  be  paid  in  full  not  less  often  than 
once  each  week  and  in  lawful  money  of  the  Unite^i  States, 
in  the  full  amount  accrued  to  each  individual  at  thi  time  of 
closing  of  the  pay  roll,  which  shall  be  at  the  latest  date 
practicable  prior  to  the  date  of  payment,  and  ther^  shall  be 
no  deductions  or  rebates  on  account  of  goods  purchased, 
rent,  or  other  obligations,  but  such  obligations  shall  be  sub¬ 
ject.  to  collection  only  by  legal  process :  Provided ,  however, 
That  this  clause  shall  not  be  construed  to  prohibit  the  mak¬ 
ing  of  deductions  for  premiums  for  compensation  and 
medical-aid  insurance,  in  such  amounts  as  are  authorized 

by  the  laws  of . to  be  paid  by  employee,! in  these 

cases  in  which,  after  the  making  of  the  deductions,  the  wage 
rates  will  not  be  lower  than  the  minimum  wage  rates  herein 
established. 

(d)  A  clearly  legible  statement  of  all  wage  rates  to  be 
paid  the  several  classes  of  labor  employed  on  tlfe  work, 
together  with  a  statement  of  the  deduction  therefrom  for 
premiums  for  workmen’s  compensation  and/or  medical  aid 

insurance  authorized  by  the  laws  of . j,  should 

such  deductions  be  made,  shall  be  posted  in  a  prominent  and 
easily  accessible  place  at  the  site  of  the  work,  and  there 
shall  be  kept  a  true  and  accurate  record  of  the  hours  worked 
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by  and  the  wages,  exclusive  of  all  authorized  deductions, 
paid  to  each  employee,  and  the  Government  Inspector  shall 
be  furnished  with  sworn  pay  rolls  in  accordance  with  the 
“Regulations  Issued  Pursuant  to  So-called  ‘ Kick- 
274  Back  Statute.’  ” 

3.  (a)  Labor  preferences. — Preference  shall  be 
given,  where  they  are  qualified,  to  ex-service  men  with 
dependents,  and  then  in  the  following  order:  (1)  to  citizens, 
of  the  United  States  and  aliens  who  have  declared  their  in¬ 
tention  of  becoming  citizens,  who  are  bona  fide  residents 

of  (political  subdivisions  and/or  county)  . and 

(2)  to  citizens  of  the  United  States  and  aliens  who  have 
declared  their  intention  of  becoming  citizens,  who  are  bona 

fide  residents  of  (State,  Territory,  or  District) . 

. . .  Provided ,  That  these  preferences  shall  apply 

only  where  such  labor  is  available,  and  qualified  to  perform 
the  work  to  which  the  employment  relates. 

(b)  Collective  Bargaining. — Employees  shall  have  the 
right  to  organize  and  bargain  collectively  through  repre¬ 
sentatives  of  their  own  choosing,  and  shall  be  free  from  the 
interference,  restraint,  or  coercion  of  employers  of  labor, 
or  their  agents,  in  the  designation  of  such  representatives 
or  in  self-organization  or  in  other  concerted  activities  for 
the  purpose  of  collective  bargaining  or  other  mutual  aid  or 
protection.  No  employee  and  no  one  seeking  employment 
shall  be  required  as  a  condition  of  employment  to  join  any 
company  union  or  to  refrain  from  joining,  organizing,  or 
assisting  a  labor  organization  of  his  own  choosing. 

4.  Human  Labor. — The  maximum  of  human  labor  shall 
be  used  in  lieu  of  machinery  wherever  practicable  and  con¬ 
sistent  with  sound  economy  and  public  advantage;  and  to 
the  extent  that  the  work  may  be  accomplished  at  no  greater 
expense  by  human  labor  than  by  the  use  of  machinery,  and 
labor  of  requisite  qualifications  is  available,  such  human 
labor  shall  be  employed. 

5.  Insurance. — The  contractor  shall  not  commence  work 
under  this  contract  until  he  has  obtained  all  insurance  re¬ 
quired  under  this  paragraph  and  such  insurance  has  been 
approved  by  the  Owner,  nor  shall  the  contractor  allow  any 
subcontractor  to  commence  work  on  his  subcontract  until 
all  similar  insurance  required  of  the  subcontractor  has  been 
so  obtained  and  approved. 
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covered 
ase  any 


(a)  Compensation  Insurance. — The  contractor  stall  take 
out  and  maintain  during  the  life  of  this  contract  ^dequate 
Workmen’s  Compensation  Insurance  for  all  his  employees 
employed  at  the  site  of  the  project  and,  in  case  any  work  is 
sublet,  the  contractor  shall  require  the  subcontractor,  simi¬ 
larly  to  provide  Workmen’s  Compensation  Insurance  for 
the  latter’s  employees,  unless  such  employees  are 
by  the  protection  accorded  by  the  contractor.  In  d 
class  of  employees  engaged  in  hazardous  work  under  the 
contract  at  the  site  of  the  project  is  not  protected  under  the 
Workmen’s  Compensation  statute,  or  in  case  theije  is  no 
applicable  Workmen’s  Compensation  statute,  the  Contrac¬ 
tor  shall  provide  and  shall  cause  each  subcontractor  to 

provide, . for  the  protection  of  his 

employees  not  otherwise  protected. 

(b)  Public  Liability  and  Property  Damage  Insurance. — 
The  contractor  shall  take  out  and  maintain  during Jthe  life 
of  this  contract  such  Public  Liability  and  Property  Damage 
Insurance  as  shall  protect  him  and  any  subcontractor  per¬ 
forming  work  covered  by  this  contract,  from  claims  for 
damages  for  personal  injury,  including  wrongful  d^ath,  as 
well  as  from  claims  for  property  damages,  which  mdy  arise 
from  operations  under  this  contract,  whether  such  opera¬ 
tions  be  by  himself  or  by  any  subcontractor  or  anyone 
directly  or  indirectly  employed  by  either  of  then}.  The 
amounts  of  such  insurance  shall  be  as  follows : 

Public  Liability  Insurance  in  an  amount  riot  less 

275  than  $ . for  injuries,  including  wrongful 

death,  to  any  one  person,  and,  subject  to  th£  same 
limit  for  each  person,  in  an  amount  not  less  than  $. . 
on  account  of  one  accident,  and  Property  Damage 
ance  in  an  amount  not  less  than  $ . 

Provided,  however,  that  the  Owner  may  accept  insj 
covering  a  subcontractor  in  character  and  amounts  less 
than  the  standard  requirements  set  forth  under  this  sub- 
paragraph  (b)  where  such  standard  requirements  Appear 
excessive  because  of  the  character  or  extent  of  the  work  to 
be  performed  by  such  subcontractor. 

(c)  The  following  special  hazards  shall  be  covered  by 
rider  or  riders  to  the  policy  or  policies  required  un4er  the 
subparagraph  (b)  hereof  or  by  separate  policies  or 
ance  in  amounts  as  follows : 


Insur- 


urance 


msur- 
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6.  Persons  entitled  to  benefits  of  labor  provisions. — There 
shall  be  extended  to  every  person  who  performs  the  work 
of  a  laborer  or  of  a  mechanic  on  the  project  or  on  any  part 
thereof  the  benefits  of  the  labor  and  wage  provisions  of  this 
contract,  regardless  of  any  contractual  relationship  between 
the  employer  and  such  laborer  or  mechanic.  There  shall  be 
no  discrimination  in  the  selection  of  labor  on  the  ground  of 
race,  creed,  or  color. 

7.  Withholding  payment. — The  owner  may  withhold  from 
the  contractor  so  much  of  accrued  payments  as  may  be  nec¬ 
essary  to  pay  to  laborers  or  mechanics  employed  on  the 
work  the  difference  between  the  rate  of  wages  required  by 
this  contract  to  be  paid  to  laborers  or  mechanics  on  the  work 
and  the  rate  of  wages  actually  paid  to  such  laborers  or 
mechanics,  and  disburse  the  withheld  funds,  for  and  on 
account  of  the  contractor,  in  the  amounts  and  to  the  em¬ 
ployees  to  whom  they  are  due. 

8.  Accident  Prevention. — Precaution  shall  be  exercised  at 
all  times  for  the  protection  of  persons  and  property.  The 
safety  provisions  of  applicable  laws,  buildings  and  con¬ 
struction  codes  shall  be  observed.  Machinery  and  equip¬ 
ment  and  other  hazards  shall  be  guarded  in  accordance  with 
the  safety  provisions  of  the  Manual  of  Accident  Prevention 
in  Construction,  published  by  the  Associated  General  Con¬ 
tractors  of  America,  to  the  extent  that  such  provisions  are 
not  inconsistent  with  applicable  law  or  regulation. 

9.  Domestic  Materials. — Unless  contrary  to  law,  in  the 
performance  of  this  contract  the  contractor,  subcontractors, 
materialmen,  or  suppliers  shall  use  only  such  unmanu¬ 
factured  articles,  materials,  and  supplies  as  have  been 
mined  or  produced  in  the  United  States,  and  only  such 
manufactured  articles,  materials,  and  supplies  as  have  been 
manufactured  in  the  United  States  substantially  all  from 
articles,  materials  or  supplies  mined,  produced,  or  manu¬ 
factured,  as  the  case  may  be,  in  the  United  States,  except, 
unless  otherwise  required  by  law,  foreign  materials,  ar¬ 
ticles,  or  supplies  may  be  purchased,  upon  obtaining  the 
consent  of  the  Owner,  if  the  foreign  materials,  articles,  or 
supplies  are  lower  in  cost  after  the  following  differentials 
are  applied  in  favor  of  domestic  articles,  materials  or  sup¬ 
plies  : 
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On  purchases  where  the  foreign  bid  is  i  $100  or 
276  less,  a  differential  of  100%  will  apply;  J 

On  purchases  where  the  foreign  bid  exceeds  $100, 
a  differential  of  25%  will  apply.  i 

10.  (a)  Inspection.  The  Owner  reserves  the  right  to  per¬ 
mit  such  inspectors  and  inspection  as  it  sees  fit  and  hereby 
requires  that  such  inspectors  shall  have  the  right  tty  inspect 
all  work  as  it  progresses,  and  shall  have  access  tty  all  pay 
rolls,  records  of  personnel,  invoices  of  materials,  hnd  any 
and  all  other  data  relevant  to  the  performance  of  this  con¬ 
tract.  The  contractor  shall  submit  to  the  Owner,  through 
his  authorized  agents,  the  names  and  addresses  of  all  per¬ 
sonnel  and  such  schedules  of  the  cost  of  labor,  costs  and 
quantities  of  materials,  and  other  items,  supported  as  to 
correctness  by  such  evidence,  as,  and  in  such  forrcj  as,  the 
Owner,  through  his  authorized  agents,  may  require.  | 

(b)  Facilities  shall  be  provided  as  set  forth  in  the  speci¬ 
fications  for  the  use  of  the  Government  Inspector. 

11.  Reports. — The  contractor  and  each  subcontractor  shall 
report  on  forms  to  be  furnished  by  the  United  States  De¬ 
partment  of  Labor,  the  number  of  persons  on  their  respec¬ 
tive  pay  rolls  directly  connected  with  the  project,  thq  aggre¬ 
gate  amounts  of  such  pay  rolls,  and  the  man-hours  Worked, 
wage  scales  paid  to  the  various  classes  of  labor,  and  the 
total  expenditures  for  materials.  Forms  will  be  supplied 
by  the  Department  of  Labor  on  the  15th  of  each  month. 
The  reports  will  cover  all  pay  rolls  from  the  15th  of  the 
previous  month  to  the  15th  of  the  current  month.  One  copy 
of  each  of  such  monthly  report  is  to  be  furnished  to  the 
State  Director,  one  to  the  Division  of  Economics  and  Sta¬ 
tistics,  P.  W.  A.,  and  one  to  the  United  States  Department 
of  Labor,  prior  to  the  5th  day  of  the  following  month.  The 
contractor  shall  also  furnish  to  the  Owner,  to  the  State 
Director,  and  to  the  United  States  Department  of  Labor, 
the  names  and  addresses  of  all  subcontractors  on  the  work 
at  the  earliest  date  practicable. 

12.  Payment. — (a)  The  contractor  shall  provide  ali  labor, 
services,  materials,  and  equipment  necessary  to  perform 
and  complete  the  work  under  this  contract.  Except  as 
otherwise  approved  by  the  Owner,  the  contractor  (1)  shall 
pay  for  in  full  all  transportation  and  utility  service^  on  or 
before  the  20th  day  of  the  month  following  the  calendar 
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month  in  which  such  services  are  rendered,  and  (2)  shall 
pay  for  all  materials,  tools,  and  other  expendible  equip¬ 
ment,  to  the  extent  of  90  percent  of  the  cost  thereof,  on  or 
before  the  20th  day  of  the  month  following  the  calendar 
month  in  which  such  materials,  tools,  and  equipment  are 
delivered  to  the  project,  and  the  balance  of  the  cost  within 
30  days  after  completion  of  that  part  of  the  work  in  or  on 
which  such  materials,  tools,  and  other  equipment  are  incor¬ 
porated  or  used. 

(b)  Payment  of  Subcontractor. — In  the  absence  of  other 
provisions  in  this  contract  more  favorable  to  the  subcon¬ 
tractor,  the  contractor  shall  pay  each  subcontractor,  within 
5  days  after  each  payment  made  to  the  contractor,  the 
amount  allowed  the  contractor  for  and  on  account  of  the 
work  performed  by  the  subcontractor,  to  the  extent  of  the 
subcontractor’s  interest  therein. 

13.  Signs. — The  contractor  shall  furnish  signs  bearing 
the  legend: 

277  “ Federal  Public  Works  Project  No.. . 99 

as  required  in  the  specifications  and  shall  erect  the  same  at 
such  locations  as  mav  be  designated  bv  the  Owner. 

14.  Subcontracts. — Paragraphs  1  to  4  inclusive,  6,  8  to  13 
inclusive,  17,  the  Regulations  Issued  Pursuant  to  So-called 
4  ‘  Kick-Back  Statute  ’  ’  and  Section  35  of  the  Criminal  Code, 
as  amended,  shall  be  inserted  verbatim  in  all  construction 
subcontracts  under  this  contract. 

15.  Assignment  of  Contract. — The  contractor  shall  not  as¬ 
sign  this  contract  or  any  part  hereof  without  the  approval 
of  the  Owner,  nor  with  the  consent  of  surety  unless  the 
surety  has  waived  its  right  to  notice  of  assignment. 

16.  Termination  for  Breach. — In  the  event  that  any  of  the 
provisions  of  this  contract  are  violated  by  the  contractor  or 
by  any  of  his  subcontractors,  the  Owner  may  serve  written 
notice  upon  the  contractor  and  the  surety  of  its  intention  to 
terminate  such  contract,  such  notices  to  contain  the  reasons 
for  such  intention  to  terminate  the  contract,  and,  unless 
within  10  days  after  the  serving  of  such  notice  upon  the 
contractor  such  violation  shall  cease,  and  satisfactory  ar¬ 
rangement  for  correction  be  made,  the  contract  shall,  upon 
the  expiration  of  said  10  days,  cease  and  terminate.  In  the 
event  of  any  such  termination,  the  Owner  shall  immediately 
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serve  notice  thereof  upon  the  surety  and  the  cont factor,  and 
the  surety  shall  have  the  right  to  take  over  and  perform  the 
contract,  provided,  however,  that  if  the  surety  do^s  not  com¬ 
mence  performance  thereof  within  30  days  fror^i  the  date 
of  the  mailing  to  such  surety  of  notice  of  termination,  the 
Owner  may  take  over  the  work  and  prosecute  the  same  to 
completion  hv  contract  for  the  account  and  at  thle  expense 
of  the  contractor,  and  the  contractor  and  his  surety  shall 
be  liable  to  the  Owner  for  any  excess  cost  occasioned  the 
Owner  thereby,  and  in  such  event  the  Owner  ma^  take  pos¬ 
session  of  and  utilize  in  completing  the  work,  such  mate¬ 
rials,  appliances,  and  plant  as  may  be  on  the  site  of  the 
work  and  necessary  therefor. 

17.  Definitions. — The  term  “Act”  as  used  herbin  refers 
to  Title  II  of  the  National  Industrial  Recovery  Act.  The 
term  “State  Director”  as  used  herein  refers  to  the  State 
Director,  P.W.A.)  or  his  duly  authorized  representative,  or 
any  person  designated  to  perform  his  duties  or  [functions 
under  this  agreement  by  the  Administrator.  The  term 


“Government  Inspector”  as  used  herein  refers  to  State 
Engineer  Inspectors,  resident  and  assistant  resident  en¬ 
gineer  inspectors,  and  supervising  engineers,  appointed  by 
the  Administrator.  The  term  “materials”  as  used  herein 
includes,  in  addition  to  materials  incorporated  in  the  proj¬ 
ect  used  or  to  be  used  in  the  operation  thereof,  equipment 
and  other  materials  used  and/or  consumed  in  the  perform¬ 
ance  of  the  work.  The  term  “Owner”  as  used  herein 
refers  to  the  public  body,  agency,  or  instrumentality  which 
is  a  party  hereto  and  for  which  this  contract  is  to  be  per¬ 
formed. 

The  30-hour  week  requirements  shall  be  construed — 

(a)  To  permit  the  limitation  of  not  more  than  1&0  hours’ 
work  in  any  1  calendar  month  to  be  substituted  for  the  re¬ 
quirement  of  not  more  than  30  hours’  work  in  any  1  week  on 
Drojects  in  localities  where  a  sufficient  amount  oj  labor  is 
not  available  in  the  immediate  vicinity  of  the  work. 

(b)  To  permit  work  up  to  8  hours  a  day  or  up  to  40  hours 
a  week  on  projects  located  at  points  so  remote  and.  inacces¬ 
sible  that  camps  or  floating  plants  are  necessary  for 

278  housing  and  boarding  of  all  the  labor  employed. 

In  case  it  shall  be  determined  prior  to  advertise¬ 
ment  that  any  projects  fall  within  the  terms  of  (d)  hereof, 
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the  following  proviso  shall  be  added  at  the  end  of  paragraph 
1(b): 

And  provided  further.  It  having  been  determined  prior 
to  advertisement  that  a  sufficient  amount  of  labor  is  not 
available  in  the  immediate  vicinity  of  the  work,  that  a  limi¬ 
tation  of  not  more  than  130  hours’  work  in  any  1  calendar 
month  may  be  substituted  for  the  requirement  of  not  more 
than  30  hours’  work  in  any  1  week  on  the  project. 

In  case  it  shall  be  determined  prior  to  advertisement  that 
any  project  falls  within  the  terms  of  (b)  hereof,  the  follow¬ 
ing  section  shall  be  substituted  in  the  place  of  paragraph 
1  (b): 

(b)  Hoursl  of  Labor. — Except  in  executive,  administra¬ 
tive,  and  supervisory  positions,  no  individual  directly  em¬ 
ployed  on  the  project  shall  be  permitted  to  work  more  than 
40  hours  in  any  1  w’eek  nor  more  than  8  hours  in  any  1  day. 
It  having  been  determined  prior  to  advertisement  that  the 
work  will  be  located  at  points  so  remote  and  inaccessible 
that  camps  or  floating  plants  are  necessary  for  the  housing 
and  boarding  of  all  the  labor  employed,  this  provision  shall 
apply  in  lieu  of  the  usual  30-hour  terms. 

Regulations  Issued  Pursuant  to  So-Called 
“ Kick-Back  Statute” 

Pursuant  to  the  provisions  of  Public  Act  No.  324,  Sev¬ 
enty-third  Congress,  approved  June  13,  1934  (48  Stat.  948), 
concerning  rates  of  pay  for  labor,  the  Secretary  of  the 
Treasury  and  the  Secretary  of  the  Interior  hereby  jointly 
promulgate  the  following  regulations : 

Section  1.  Said  Act  reads  as  follows : 

“To  effectuate  the  purpose  of  certain  statutes  concerning 
rates  of  pay  for  labor,  by  making  it  unlawful  to  prevent 
anyone  from  receiving  the  compensation  contracted  for 
thereunder,  and  for  other  purposes. 

“Be  It  Enacted  by  the  Senate  and  House  of  Representa¬ 
tives  of  the  United  States  of  America  in  Congress  As¬ 
sembled.  That  whoever  shall  induce  any  person  employed 
in  the  construction,  prosecution,  or  completion  of  any  public 
building,  public  work,  or  building  or  work  financed  in  whole 
or  in  part  by  loans  or  grants  from  the  United  States,  or  in 
the  repair  thereof  to  give  up  any  part  of  the  compensation 
to  which  he  is  entitled  under  his  contract  of  employment, 


by  force,  intimidation,  threat  or  procuring  dismissal  from 
such  employment,  or  by  any  other  manner  whatsoever,  shall 
be  fined  not  more  than  $5,000,  or  imprisoned  not  ^nore  than 
five  years,  or  both. 

“Sec.  2.  To  aid  in  the  enforcement  of  the  aboie  section, 
the  Secretary  of  the  Treasury  and  the  Secretary  lof  the  In¬ 
terior  jointly  shall  make  reasonable  regulations  fojr  contrac¬ 
tors  or  subcontractors  on  any  such  building  or  woj*k,  includ¬ 
ing  a  provision  that  each  contractor  or  subcontractor 
279  shall  furnish  weekly  a  sworn  affidavit  with  respect 
to  the  wages  paid  each  employee  during  the  preced¬ 
ing  week. 9  9 

Section  2.  Each  contractor  and  subcontractor  engaged 
in  the  construction,  prosecution,  or  completion  of  ^ny  build¬ 
ing  or  work  of  the  United  States  or  of  any  building  or  work 
financed  in  whole  or  in  part  by  loans  or  grants  from  the 
United  States,  or  in  the  repair  thereof,  shall  furnish  each 
week  an  affidavit  with  respect  to  the  wages  paid  each  em¬ 
ployee  during  the  preceding  week.  Said  affidavit  shall  be 
in  the  following  form : 


State  of . 

County  of . ,  ss: 

I, .  (name  the  party  signing  affidavit) 

. (Title),  do  hereby  certify  that  t  am  (the 

employee  of) . (name  of  Contractor 


or  subcontractor)  who  supervises  the  payment  of  the  em¬ 
ployees  of  said  contractor  (subcontractor) ;  that  the  at¬ 
tached  pay  roll  is  a  true  and  accurate  report  of  the  full 
weekly  wages  due  and  paid  to  each  person  employed  by  the 
said  contractor  (subcontractor)  for  the  construction  of 

. (project),  for  the  weekly  pay  roll 

period  from  the . day  of . ,  193  — . 

to  the . day  of . .  193 _ ,  tjiat  no  re¬ 

bates  or  deductions  from  any  wages  due  any  such  person 
as  set  out  on  the  attached  pay  roll  have  been  directly  or  in¬ 
directly  made ;  and  that,  to  the  best  of  my  knowledge  and 
belief,  there  exists  no  agreement  or  understanding  with  any 
person  employed  on  the  project,  or  any  person  whatsoever, 
pursuant  to  which  it  is  contemplated  that  I  or  anyone  else 
shall,  directly  or  indirectly,  by  force,  intimidation,  threat, 
or  otherwise,  induce  or  receive  any  deductions  or  rebates 
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in  any  manner  whatsoever  from  any  sum  paid  or  to  be  paid 
to  any  person  at  any  time  for  labor  performed  or  to  be  per¬ 
formed  under  the  contract  for  the  above  named  project. 

Sworn  to  before  me  this . day  of  . . 

193.... 

Section  3.  ,  Said  affidavit  shall  be  executed  and  sworn  to 
by  the  officer  or  employee  of  the  contractor  or  subcontractor 
who  supervises  the  payment  of  its  employees. 

Said  affidayit  shall  be  delivered,  within  three  days  after 
the  payment  of  the  pay  roll  to  which  it  is  attached,  to  the 
Government  representative  in  charge  at  the  site  of  the  par¬ 
ticular  project  in  respect  of  which  it  is  furnished,  who  shall 
forward  the  same  promptly  to  the  Federal  agency  having 
control  of  such  project.  If  no  Government  representative 
is  in  charge  at  the  site,  such  affidavit  shall  be  mailed  within 
such  three-day  period  to  the  Federal  agency  having  control 
of  the  project. 

Section  4.  At  the  time  upon  which  the  first  affidavit  with 
respect  to  the  wages  paid  to  employees  is  required  to  be 
filed  by  a  contractor  or  subcontractor  pursuant  to  the  re¬ 
quirements  of  these  regulations,  there  shall  also  be  filed  in 
the  manner  required  by  Section  3  hereof  a  statement 
280  under  oath  by  the  contractor  or  subcontractor,  set¬ 
ting  forth  the  name  of  its  officer  or  employee  who 
supervises  the  payment  of  employees,  and  that  such  officer 
or  employee  is  in  a  position  to  have  full  knowledge  of  the 
facts  set  forth  in  the  form  of  affidavit  required  by  Section 
2  hereof.  A  similar  affidavit  shall  be  immediately  filed  in 
the  event  of  a  change  in  the  officer  or  employee  who  super¬ 
vises  the  payment  of  employees.  In  the  event  that  the  con¬ 
tractor  or  subcontractor  is  a  corporation,  such  affidavit 
shall  be  executed  by  its  president  or  a  vice-president.  In 
the  event  that  the  contractor  or  subcontractor  is  a  partner¬ 
ship,  such  affidavit  shall  be  executed  by  a  member  of  the 
firm. 

Section  5.  These  regulations  shall  be  made  a  part  of 
each  contract  executed  after  the  effective  date  hereof  by 
the  Government  for  any  of  the  purposes  enumerated  in 
Section  2  hereof. 

Section  6.  These  regulations  shall  become  effective  on 
January  15,  1935. 
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The  clause  in  the  payroll  affidavit  which  reads  “*  *  * 
that  the  attached  payroll  is  a  true  and  accurate  [report  of 
the  full  weekly  wages  due  and  paid  to  each  person  bmployed 
by  the  said  contractor  *  *  *”  is  construed  by  tjhe  Public 
Works  Administration  to  mean: 

(a)  Wages  due  are  the  wages  earned  during  the  pay 
period  by  each  person  employed  by  the  contractor!  less  any 
deductions  required  by  law. 

(b)  At  the  time  of  signing  the  affidavit,  the  wages  due 
each  employee  have  either  been  paid  to  him  in  fi^ll  or  are 
being  held  subject  to  claim  by  him. 

(c)  Such  unpaid  wages  will  be  paid  in  full  on  demand  of 
the  employee  entitled  to  receive  them. 

The  clause  “  *  *  *  that  no  rebates  or  deductions  from 
any  wages  due  any  such  person  as  set  out  on  the  attached 
payroll  have  been  directly  or  indirectly  made”  does  not 
apply  to  any  legitimate  deductions  mentioned  above  which 
enter  into  the  computation  of  full  weekly  wages  du£. 

The  4 4 Regulations  Issued  Pursuant  to  So-Called  ‘Kick- 
Back’  Statute”  shall  not  be  construed  to  prohibit  deduc¬ 
tions  required  by  law  or  deductions  for  health,  sickness, 
unemployment,  or  other  similar  benefits  voluntarily  author¬ 
ized  by  permanent  employees  of  equipment  supplies  en¬ 
gaged  in  installation  of  the  equipment  at  the  site  of  the 
project. 

Penalty 

Section  35  of  the  Criminal  Code,  as  amended,  provides  a 
penalty  of  not  more  than  $10,000  or  imprisonment  of  not 
more  than  10  years,  or  both,  for  knowingly  and  willfully 
making  or  causing  to  be  made  “any  false  or  fraudulent 
statements  *  *  *  or  use  or  cause  to  be  made  or  used 

any  false  *  *  *  account,  claim,  certificate,  affidavit,  or 
deposition,  knowing  the  same  to  contain  any  fraudulent  or 
fictitious  statement  *  *  *”  relating  to  any  matter  within 
the  jurisdiction  of  any  governmental  department  or  agency. 

Whereupon  there  was  received  in  evidence  as 
281  Plaintiff’s  Exhibit  25- A  the  application  of  the  City 
of  Plainview,  Texas,  to  the  Federal  Emergency  Ad¬ 
ministrator  of  Public  Works  for  a  loan  and  grant. 
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Plaintiff’s  Exhibit  25- A 
The  City  of  Plainview, 

of  Plainview,  Hale  County,  Texas,  hereby  makes  appli¬ 
cation  to  the  Federal  Emergencv  Administrator  of  Public 
Works,  National  recovery  Act  of  1933,  for  a  loan  of  Two 
Hundred  Ninety-Six  Thousand  Three  Hundred  Forty-Six 
Dollars  and  Four  Cents  ($296,346.04). 

And  grant  of  One  Hundred  Twenty-Seven  Thousand  Dol¬ 
lars  ($127,000.00)  for  the  construction  of  a  Municipal  Light 
and  Power  Plant,  and  Complete  Distribution  System  for 
the  City  of  Plainview. 

******** 

The  applicant  understands  and  agrees  that  in  case  a  loan 
is  granted,  suitable  contracts  will  be  awarded,  subject  to 
the  approval  of  the  Administrator  for  the  project  involved. 

The  applicant  further  agrees  that  the  purposes  and 
policies  of  the  Act  and  the  rules  and  regulations  adopted  in 
respect  thereto  will  be  observed  and  complied  with  and  that 
such  contracts,  obligations  and  encumbrances  as  may  be 
required  to  secure  the  loan  in  compliance  with  law  will  be 
duly  prepared  and  executed,  and  that  such  corporate  pro¬ 
ceedings  as  may  be  required  to  authorize  such  execution 
will  be  passed  and  adopted  according  to  law. 

******** 

-  ;  CITY  OF  PLAINVIEW  TEXAS  Applicant. 

By  R.  P.  SMYTH, 

Mayor. 

Extract  of  Minutes  of  Proceedings  City  Council 

Plainview,  Texas. 

At  a  regular  meeting  of  the  City  Council  of  the  City  of 
Plainview  held  in  the  City  Hall  of  said  City  on  the  7th  day 
of  August  A.  D.  1933. 

282  Mayor  R.  P.  Smyth  presiding  and  all  the  Aider- 
men  of  said  city  being  present:  to-wit:  Aldermen 
H.  Dysart;  E.  M.  Osborne;  F.  J.  Hurlbut;  J.  B.  Long 
and  J.  B.  Wallace.  Among  the  proceedings  acted  upon, 
it  was  moved  by  Alderman  Hurlbut  and  seconded  by 
Alderman  Osborne  that  Colonel  R.  P.  Smyth,  Mayor  of  the 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICfKES.  217 


City  of  Plainview,  is  authorized  to  make  application  to  the 
Federal  Emergency  Administrator  of  Public  Wotks  under 
the  National  Industrial  Recovery  Act  of  Congress  of  1933 
for  a  loan  not  to  exceed  Four  Hundred  and  Fifty  Thousand 
Dollars,  ($450,000.00)  or  as  much  as  may  be  necessary  less 
whatever  amount  or  grant  may  be  allowed  by  said  Adminis¬ 
trator  of  Public  Works,  and  said  loan  to  be  secured  by  an 
issue  of  electric  light  revenue  bonds  authorized  by  a  vote 
of  the  people  April  4th,  1933.  The  moneys  so  borrowed 
and  granted  to  be  used  in  the  constructing  and  completion 
of  an  electric  light  and  power  system  for  the  City  of  Plain- 
view.  Said  system  to  consist  of  a  generating  plant  and  dis¬ 
tribution  system  sufficient  for  needs  of  the  City;  ^nd  to  do 
all  things  necessary,  required  or  proper  to  be  done  for  the 
purpose  of  procuring  such  loan  and  grant  and  to  make  all 
representations  and  all  promises  necessary,  required  or 
proper  to  be  made  for  such  purposes.  Said  system  to  be 
contracted  under  forms  of  contractual  document^  meeting 
the  approval  of  the  said  Administrator  as  to  labc^r,  wages, 
working  hours  and  all  other  matters  as  administrated  by 
the  Federal  Administrator  and  his  agents. 

Said  motion  carried  by  a  unanimous  vote  of  ^11  Aider- 
men  present. 


Attest 

J.  L.  GALLAWAY, 
Secretary . 


R.  P.  SMYTH, 
Mayor. 


* 


* 


III.  The  Loan  Requested. 

(a)  Amount,  Four  Hundred  Twenty-Three  Thousand 
Three  Hundred  Forty-Six  Dollars  and  Four  Cents, 
283  ($423,346.04). 

(b)  The  security  offered  is  Revenue  Boijds  of  the 
Light  and  Power  Plant. 

(c)  Period  of  Loan. 

Twenty  (20)  years,  we  will  pay  the  interest  annually  and 
the  principal  semi-annually  as  follows,  in  forty  equal  pay¬ 
ments  with  the  right  to  retire  any  part  or  all  of  the  debt 
after  five  years. 
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(d)  The  applicant  prefers  to  sell  to  the  United  States  its 
bonds  for  the  entire  amount  of  Four  Hundred  Twenty- 
Three  Thousand  Three  Hundred  Forty-Six  Dollars  and 
Four  Cents  ($423,346.04).  We  wish  to  apply  for  30%  grant 
under  the  following  conditions.  The  applicant  sell  to  the 
United  States  its  bonds  for  100%  of  the  cost  of  the  job  and 
defer  payments  of  interest  and  principal  until  such  deferred 
payments  total  the  amount  of  the  grant. 

##*#**#* 

IV.  The  Project. 

(a)  The  Municipality  desires  to  erect  an  Electric  Light 
and  Power  Plant  sufficiently  large  to  take  care  of  the  needs 
of  the  City  and  also  to  build  a  complete  distribution  system 
within  the  City. 

(b)  Consulting  Engineers’  plans  and  specifications  are 
attached  hereto,  “Exhibit  IV. A”. 

(c)  Engineers’  Report. 

New  Electric  Light  &  Power  System 

Power  Plant  Site :  It  is  desirable  to  have  the  power  gen¬ 
erating  units  located  as  closelv  to  the  center  of  the  load  as 
circumstances , will  permit.  The  City’s  water  tower  lot  in 
Block  17,  original  townsite  is  an  ideal  location.  It  is  near 
the  center  of  load  and  is  alreadv  served  bv  a  switch  track. 
Engines  of  the  type  contemplated  will  be  provided  with 
suitable  mufflers  and  will  not  be  objectionable  to  surround¬ 
ing  establishments. 

Power  Equipment 

284  It  is  realized,  that  with  two  electric  service  svs- 
terns,  the  total  capacity  of  power  equipment  needed 
to  serve  all  of  the  City  of  Plainview  will  not  be  required  for 
either  one  of  the  plants,  but  will  be  divided  between  the  two. 
The  writers  have  assumed,  as  a  basis  for  this  estimate,  that 
the  City’s  system  will  be  called  upon  within  a  reasonable 
period  to  supply  from  one-half  to  three-fourths  of  the  power 
needed.  Accordingly  it  is  proposed  to  install  three  750  HP 
Diesel  engine  generator  units  with  necessarv  auxiliaries. 
This  will  provide  two  units  for  carrying  the  peak  load  with 
a  third  in  reserve.  It  will  be  noted  that  the  three  units  are 
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all  of  the  same  size.  Spare  parts  will  be  interchangable 
resulting  in  a  minimum  investment  in  spare  parts. 
******** 

A  design  of  the  layout  of  the  distribution  system  must  of 
necessity  take  into  consideration  the  location  of  thje  present 
system.  Wherever  the  lines  of  the  present  system  or  of 
the  telephone  company  must  be  crossed  the  proper  clear¬ 
ance  must  be  provided.  Insofar  as  practical,  the  lines  have 
been  placed  in  the  alleys. 

It  should  be  kept  in  mind  that  the  present  syitem  and 

the  telephone  company  have  preempted  the  best  locations 

for  poles  and  wires  and  the  designer  of  a  new  system  is 

compelled  to  take  what  is  left.  This  occasionally  results  in 

the  choice  of  an  inferior  location  which  cannot  be  avoided. 

However,  at  all  points  of  interference  ample  clearance  for 

safety  of  operation  of  all  three  systems  is  provided. 
******** 

Relation  Between  Privately  Owned  and  Municipal  Systems: 

Should  the  City  of  Plainview  build  a  new  electric  service 
system,  it  must  then  operate  in  competition  to  th^  present 
system.  Under  such  circumstances,  as  pointed  out  hereto¬ 
fore,  the  total  demand  for  electric  service  would  be  divided 
between  the  two,  calling  for  a  little  more  than  one-half  of 
the  power  equipment  needed  if  only  one  system  were  to 
serve  the  City. 

At  the  same  time  the  distribution  system  must 
285  practically  cover  the  entire  city,  so  as  to  furnish 
electric  service  for  domestic  or  industrial  use  as 
desired. 

These  facts  were  kept  in  mind  in  the  design  of  the  new 
system. 

The  average  annual  gross  return  for  residential  lighting 
is  some  $28.00  per  connection.  For  combined  residential 
lighting  or  range  service  the  average  annual  gross  return 
is  $80.00  to  $100.00. 

For  mercantile  lighting  the  average  annual  gross  return 
is  $45.00  to  $50.00. 

For  small  power  consumption  the  average  gross  annual 
return  is  some  $25.00  per  horse  power. 

These  are  average  figures  and  will  vary  somewhat  for 
each  particular  City. 
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It  is  reasonable  to  assume  under  the  present  depressed 
conditions  the  following  connections  and  total  annual  gross 
income  for  both  systems: 


1448  HP  in  Small  Motors  @ 

$25.00  per  year . . $  36,200.00 

787  Small  Residences  @ 

$25.00  per  year .  44,675.00 

185  Large  Residences  @ 

$60.00  per  year . 11,100.00 

63  Combined  Light  &  Ranges  @ 

$90.00  per  year .  5,670.00 

164  Small  Commercial  Connections  @ 

$45.00  per  year . 7,380.00 

111  Large  Commercial  Connections  @ 

$120.00  per  vear .  13,200.00 

Flour  Mill  . .  17,288.00 

Hotel  .  3,600.00 


Total  Gross  Revenue  for  Both  Plants . . $139,113.00 


It  is  estimated  that  the  City  should,  at  the  very  beginning, 
receive  an  average  of  60%  of  this  amounting  to 
286  $83,467.00. 

Under  normal  business  conditions,  and  without 
anv  growth  to  the  Citv,  the  annual  gross  revenue  should  be 
increased  from  20%  to  30%.  Five  years  hence  the  annual 
gross  revenue  should  exceed  $170,000.00.  Located  as  Plain- 
view  is,  in  the  heart  of  the  fast  growing  and  progressive 
West  Texas,  a  normal  growth  may  be  excepted.  Accord¬ 
ingly  ten  years  hence,  the  annual  gross  income  should  ap¬ 
proach  $200,000.00  and  later  it  should  exceed  that  sum. 

On  a  60%  basis  the  City  should  receive  the  following 
gross  annual  revenue  from  the  light  plant: 


At  the  beginning .  $  83,000.00 

The  6th  year .  100,000.00 

The  11th  year .  112,000.00 

The  17th  year .  120,000.00 


There  is  no  reason  why  the  operation  of  both  the  water 
and  light  plants  cannot  be  under  one  management.  As  a 
matter  of  fact  where  such  utilities  are  owned  by  the  same 
concern  it  has  been  found  most  efficient  and  practical  to 
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have  one  manager  for  both  of  them.  Under  such  assump¬ 
tions  the  cost  of  operation  of  the  two  utilities  shoulcjl  be  less 
than  if  they  were  independently  managed.  For  instance, 
it  is  contemplated  that  the  present  City  Hall  facilities  can 
handle  the  manager’s  office,  meter  readings,  collections, 
etc.,  without  any  particular  increase  in  cost.  It  is  thie  that 
a  rearrangement  may  be  necessary,  and  perhaps  the  adop¬ 
tion  of  more  efficient  methods  and  devices,  and  the  dis¬ 
carding  of  antiquated  ideas  and  methods.  If  such  is  neces¬ 
sary  no  difficulty  is  anticipated  in  the  accomplishment. 

Accordingly  the  writers  estimate  that  under  such  circum¬ 
stances  the  annual  cost  of  operation  should  not  exceed  $30,- 
000.00  for  the  first  five  years,  $35,000.00  for  the  next  five 

vears. 

* 

The  following  table  is  based  upon  a  17  year  amortization 
period  for  an  issuance  of  6%,  serial,  bonds  in  the  amount 
of  $400,000.00,  and  includes  the  anticipated  annual 
287  gross  income,  operating  expense,  interest,  principal 
payment,  surplus  and  accumulated  surplus. 

This  table  is  presented  for  the  purpose  of  illustration  to 
show  what  can  be  done.  If  and  when  a  contract  is  let  for 
the  construction  of  a  municipal  electric  light  and  power 
system,  the  exact  schedule  of  payments  will  be  established. 


Amortization  Schedule  for  Issuance  of  6%,  Serial 
Bonds  in  the  Amount  of  $400,000.00 


Revenue 


Accu- 


Year 

Gross 

Income 

Operation 

Expenses 

Interest 

Principal 

Payment 

Surplus 

mulated 

Surplus 

1st. 

$83,000 

$30,000 

$24,000 

None 

$29,000 

$29,000 

2nd. 

83,000 

30,000 

24,000 

None 

29,000 

58,000 

3rd. 

90,000 

30,000 

24,000 

$15,000 

21,000 

79,000 

4th. 

95,000 

30,000 

23,100 

17,000 

25,000 

104,000 

5th. 

97,000 

30,000 

22,080 

18,000 

26,920 

130,920 

6th. 

100,000 

35,000 

21,000 

20,000 

24,000 

154,000 

7th. 

104,000 

35,000 

19,800 

20,000 

29,200 

184,120 

8th. 

106,000 

35,000 

18,600 

22,000 

30,400 

214,520 

9th. 

108,000 

35,000 

17,280 

23,000 

32,720 

247,240 

10th. 

110,000 

35,000 

15,900 

27,000 

32,100 

279,340 

11th. 

112,000 

40,000 

14,280 

28,000 

29,720 

309,060 

12th. 

112,000 

40,000 

12,600 

29,000 

30,400 

339.460 

13th. 

113,000 

40,000 

10,860 

32,000 

30,140 

369,600 

14th. 

115,000 

40,000 

8,960 

34,000 

32,060 

401,660 

15th. 

116,000 

40,000 

6,900 

36,000 

33,100 

434,760 

16th. 

118,000 

45,000 

4,740 

39,000 

29,260 

464,020 

17th. 

120,000 

45,000 

2,400 

40,000 

32,600 

496,620 
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In  order  to  be  conservative  the  writers  based  the  gross 
annual  income  for  the  City  on  the  assumption  that  the  City 
would  receive  only  60%  of  the  business.  It  is  seen  from 
the  above  table  that  even  on  such  an  assumption  the  City 
would  accumulate  a  surplus  of  some  $500,000.00  dur- 
288  ing  the  17  year  amortization  period.  Interest  on  the 
surplus  was  not  considered  for  the  reason  that  the 
City  would  and  should  use  at  least  a  portion  of  such  money 
to  reduce  ad  valorem  taxes. 


Rate  Schedule: 


The  writer  feels  that  the  citizens  as  a  whole  would  profit 
more  were  the  rates  kept  sufficiently  high  to  enable  the  plant 
to  earn  a  profit,  which  profit  could  be  utilized  in  reducing  ad 
valorem  taxes.  The  present  rates  should  permit  a  reason¬ 
able  reduction  of  from  15%  to  20%,  and  continue  to  pro¬ 
duce  an  income  sufficient  to  provide  a  surplus  over  operat¬ 
ing  expenses  and  fixed  charges. 

With  this  in  mind  the  following  tentative  rate  schedule 
is  suggested: 


1.  Residential  Lighting  And/Or  Heating  And/Or  Cooking 
And/Or  Refrigeration: 

First  10  KWH  @ . 10^  per  KWH. 

Next  10  KWH  @ . 8*4^  per  KWH. 

Next  15  KWH  @ . IVrf  per  KWH. 

Next  15  KWH  @ . 7^  per  KWH. 

Over  50  KWH  @ . 3^  per  KWH. 

Minimum- — $1.50  per  month.  (Lighting  Only) 
Minimum — $2.50  per  month.  (Combination) 


2.  Business  Lighting  And/Or  Cooking  And/Or  Heating 
And/Or  Refrigeration: 

First  50  KWH  @ . 10^  per  KWH. 

Next  100  KWH  @ . 8^  per  KWH. 

Next  100  KWH  @ . 1$  per  KWH. 

Next  200  KWH  @ . 5^  per  KWH. 

Next  300  KWH  @ . 4*4  per  KWH. 

Next  750  KWH  @ . H  per  KWH. 

Over  1500  KWH  @ . 2%*  per  KWH. 

Minimum — $1.50  per  month  (Lighting  Only) 

Minimum — $2.50  per  month  (Combination) 
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289  3.  Heating  And/Or  Cooking  (No  Lighting) 

First  750  KWH  @ . 4^  per  kWH. 

Over  750  KWH  @ . 3^  per  KWH. 

Minimum — $2.50  per  month. 

4.  Sign  And/Or  Window  Lighting: 

First  100  KWH  @ . 6^  per  kWH. 

Next  400  KWH  @ . 5^  per  KWH. 

Over  500  KWH  @ . 4^  per  KWH. 

Minimum — $1.50  per  month. 


5.  Power. 

Demand  charge  $1.00  per  month  per  KW  connec 
demand  charge  to  entitle  customers  to  10  KW 
energy  per  month  per  KW  connected.  Additional 
to  be  at  following  rates : 


feed.  This 
use  of 
1  energy 


a 


Next  60  KWH  used  per  KW  Connected 
Next  100  KWH  used  per  KW  connected 
Next  100  KWH  used  per  KW  connected 
Excess  KWH  used  per  KW  connected 
Minimum — $1.25  per  KW  connected. 


.4%  p4 
3%^  p4 

..2 4  pe 
. .1^  p^r 


r  KWH. 
r  KWH. 
r  KWH. 
KWH. 


Street  Light  and  Other  Electric  Service: 

The  City  now  pays  the  Company  about  $4,600.00  j  per  year 
for  electric  service.  If  the  City  owned  the  street  lights  and 
White  Way  System  a  saving  would  be  effected  amounting 
to  approximately  $3,000.00  per  year.  This  saving  v^ould  pay 
for  the  White  Way  System  within  the  17  year  amortization 
period. 


Water  Supply: 


In  the  event  that  the  City  should  build  its  own  electric 
service  system  it  would  be  desirable  to  own  its  wpter  sup¬ 
ply.  Money  for  the  necessary  wells,  pumping  equipment 
and  mains  could  be  secured  from  the  Reconstruction 
290  Finance  Corporation.  The  City  is  now  paying  some 
$9,000.00  per  year  for  water.  The  savings  on  this 
item  would  amount  to  about  $5,000.00  per  year.  This 
amount,  capitalized  at  6%,  would  justify  the  City  ip  spend¬ 
ing  some  $80,000.00  for  such  purpose  if  needed.  A  proper 
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amortization  of  such  capital  investment  would  enable  it  to 
be  paid  entirely  from  the  savings  to  the  city. 


Estimate  of  Cost  of  New  Electric  Service  System . 

Power  Plant  Site,  City  Water  Tower  Lot . No  Cost 

Power  Plant  Building . $  17,647.00 

Power  Equipment  Complete  in  Place,  Including 
Starting  and  Water  Circulating  Equipment. .  152,260.00 

Station  Piping .  1,765.00 

Station  Wiring .  1,412.00 

Switchboard  .  6,470.00 

Crane  and  Hoist. . . 2,823.00 

Cooling  Tower  and  Water  Softener .  5,295.00 

Oil  Storage  . •  1,412.00 

Store  room  and  Garage . 1,765.00 

Transportation  Equipment .  1,529.00 

Office  Equipment .  1,176.00 

Distribution  System .  159,520.00 

Purchase  of  White  Way  System .  23,529.00 


SUB-TOTAL  . 376,603.00 

Engineering  &  Contingencies .  23,397.00 

TOTAL  ESTIMATED  COST . $400,000.00 


NOTE:  The  above  estimate  is  based  on  paying  the  con¬ 
tractor  with  revenue  bonds  at  par. 

The  above  estimate  includes  the  amount  of  $23,529.00  for 
the  purchase  of  the  White  Way  System.  On  the  other  hand 
the  yearly  saving  to  the  City  in  the  present  cost  of  lights, 
amounting  to  some  $3,000.00  was  not  taken  into  con- 
291  sideration  in  working  up  the  amortization  table,  and 
accordingly  was  not  included  in  the  17-year  * 4  Accu¬ 
mulated  Surplus”. 

As  matter  of  fact,  the  writers  feel,  that  since  all  of  the 
operating  expenses  and  fixed  charges  are  to  be  paid  from 
the  plant  revenues  and  “Accumulated  Surplus”  could  be 
increased  by  such  yearly  saving  of  $3,000.00.  This  would 
give  an  additional  amount  of  $51,000.00  for  the  17-year 
period.  Added  to  the  “Accumulated  Surplus”  of  $496,- 
620.00  shown  in  the  amortization  table,  a  resulting  total 
“Accumulated  Surplus”  of  $547,620.00  is  obtained. 
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(d)  1.  Preliminary  expenses?  None 

2.  Cost  of  land?  None,  as  the  City  owns  the  land. 


3.  Cost  of  construction? .  $395,423.15 

Labor  .  $110,721.29 

Materials  .  $205,625.26 

Contractors  profits .  $  79,086.60 

$395,433.15 

4.  Engineering  charges .  $  19,086.60 

5.  Legal  &  other  overhead .  $  1,085.02 

6.  Interest  during  construction. .  $  7,741.27 

7.  Miscellaneous 

8.  Total  .  $423,346.04 


(e)  The  convenience  of  this  project  is  evidenced  by  the 
demand  for  continuous  adequate  service  twenty-four  hours 
in  the  day  every  day  in  the  year.  When  this  projecjt  is  built, 
it  will  afford  such  convenience  for  every  citizen  within  the 
corporation  limits  of  the  City  of  Plainview;  also  the  out¬ 
lying  districts  adjacent  to  the  city  limits.  This  outlying 
district  will  include  700  shallow  water  irrigation  wells  that 
are  used  for  agricultural  purposes.  It  will  also  provide 
adequate  service  for  some  of  our  largest  industries  that 
are  being  forced  to  supply  their  own  electrib  current 
292  at  a  cost  that  places  their  manufactured  products 
out  of  line  with  competing  plants  in  this  section. 
The  necessity  for  such  a  plant  is  expressed  in  two  ways. 
First  purpose  is  to  lower  the  price  of  electric  current  to  the 
consumer  in  this  immediate  territory.  The  second  purpose 
is  to  lower  the  ad  valorem  tax  levy  as  now  levied  and  col¬ 
lected  by  the  City  Council  of  the  City  of  Plainview  on  the 
taxable  valuations  within  the  said  corporate  city  limits. 

The  necessity  for  reduced  rates  may  be  expressed  as  fol¬ 
lows  : 


A  commercial  lighting  bill  of  250  KWH 

in  Plainview  costs . $23.50 

A  commercial  lighting  bill  of  250  KWH  in  Tulia  costs  10.50 
A  commercial  lighting  bill  of  250  KWH 

in  Vernon  costs .  9.00 

A  commercial  lighting  bill  of  250  KW7H  in  Spur  costs  6.60 
A  commercial  lighting  rate  of  250  KW7H 

in  Greenville  costs .  12.00 

A  commercial  lighting  bill  of  250  KWH 

in  Lubbock  costs .  8.00 
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A  firm  has  stores  in  both  Plainview  &  Lubbock 
Their  bills  for  April,  1932: 

PLAINVIEW,  192  KWH,  $15.07— Av.  8.8^  per  KWH 

LUBBOCK,  449  KWH,  $15.22— Av.  3.2^  per  KWH 

Why  the  difference  ! 

Both  bills  are  Texas  Utilities  Company  bills 

We  propose  a  reduction  of  rates  of  an  average  of  20% 
from  the  present  rate. 

As  further  evidence  for  the  necessity  of  reduced  rates, 
the  City  of  Plainview  paid  the  Texas  Utilities  Company  in 
1931  for  water  pumping  and  street  lighting  $20,802.65. 
From  these  figures  it  is  evident  that  the  electric  rates  neces¬ 
sitate  the  construction  and  operation  of  a  municipally 
owned  plant  as  provided  for  in  this  application. 

By  taking  the  present  number  of  electric  users  and 
293  applying  the  general  average  consumption,  as  infor¬ 
mation  revealed  from  the  records  of  the  Texas  Utili-  ' 
ties  Company,  it  will  be  found  that  the  investment  in  the 
proposed  municipal  plant  will  be  returned  after  a  period 
of  eight  or  ten  years.  After  this  time  the  net  proceeds 
received  from  the  plant  will  be  used  to  pay  the  running  ex¬ 
penses  of  the  city  government,  thus  reducing  the  ad  valorem 
tax  levy  to  a  very  low  minimum  and  most  assuredly  not 
more  than  50%  on  the  $100  valuation. 

Remarks: 

It  is  proposed  to  install  a  complete  generating  and  dis¬ 
tribution  electric  system  covering  the  City  of  Plainview. 
The  generating  system  to  consist  of  three  750  horse-power 
Diesel  engine  and  generator  units  with  all  the  necessary 
auxiliaries,  the  engine  to  be  attached  directly  to  electric  gen¬ 
erators,  excitors  and  other  necessary  equipment. 

The  plant  will  also  be  equipped  with  the  necessary  switch 
boards  and  panel  boards  of  the  latest  type.  The  distribu¬ 
tion  system  will  consist  of  110,220,440,  and  2,300  volt  ser¬ 
vices.  The  svstem  will  be  constructed  from  the  best  cedar 
creosoted  poles,  copper  insulated  wires,  thus  giving  one  of 
the  latest  and  most  modern  distribution  systems  possible  to 
build. 

The  necessary  transformers,  meters,  etc.,  for  efficient  ser¬ 
vice  will  be  installed.  The  plant  will  be  supplied  with  an 
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ample  supply  of  pure  water  which  will  be  used  in  a  modern 
cooling  tower  to  insure  proper  and  efficient  operation  of 
engines. 

Also  there  will  be  approximately  30%  of  the  moneys 
spent  locally  for  labor. 

(f)  Is  the  project  a  part  of  a  larger  plan  or  program? 
Yes,  the  City  intends  to  do  some  paving  and  also  to  enlarge 
their  sewerage  disposal  plant. 

(g)  The  City  does  not  have  a  Planning  Board. 

(h)  The  City  is  not  a  part  of  a  Metropolitan  dis- 

204  trict.  i 

(i)  Has  the  project  been  endorsed  by  ci\^ic  group 
or  other  similar  bodies?  Yes,  by  a  special  Election,  the 
voters  of  the  City  voted  to  buy  the  present  plant  or  build  a 
new  one  by  a  vote  about  4%  to  1. 

(j)  No  objections  have  been  made  to  this  project,  except 
by  the  Public  Utilities  Company  or  their  employers. 

(k)  Will  the  project  compete  with  existing  enterprises? 
Yes. 

(l)  Construction  plans  are  now  ready. 

(m)  Construction  can  be  started  within  two  we^ks  after 
approval  of  the  application. 

(n)  It  will  take  nine  months  to  complete  the  project. 

(o)  Estimated  average  number  of  men  given  employ¬ 
ment  is  180  men  monthly,  for  nine  months. 

V.  (a)  The  project  is  not  an  extension  of  any  system 
but  is  entirely  new. 


(d)  Present  rate  schedule. 

Residential  Lighting  and/or  Heating  and/or  Choking 

and/or  Refrigeration . 

i 

First  25  KWH  used  per  month  @ . 11c  pel*  KWH 

Next  25  KWH  used  per  month  @ . 8c  pej*  KWH 

Excess  KWH  used  per  month  @ . 3c  pei*  KWH 

MINIMUM — $1.50  per  month  (Lighting  Only) 

MINIMUM — $2.50  per  month  (Combination) 


Above  rate  NET.  5%  Penalty  added  if  bill  is  not 
10th  of  month, 


paid  by 
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Business  fAghting  and/or  Cooking  and/or  Heating 

and/or  Refrigeration 


First  50  KWH  used  per  month  @ . 11c  per  KWH 

Next  200  KWH  used  per  month  @ . 9c  per  KWH 

Next  750  KWH  used  per  month  @ . 5c  per  KWH 


Next  1000  KWHI  used  per  month  @ . .  4c  per  KW'H 
295  Excess  KW~H  used  per  month  @ . .  3c  per  KWH 

MINIMUM — $1.50  per  month  (Lighting  Only) 
MINIMUM — $2.50  per  month  (Combination) 

Above  rate  NET.  5%  penalty  added  if  bill  is  not  paid  by 
10th  of  month. 

Heating  and/or  Cooking  and/or  Refrigeration 

(No  Lighting) 

All  current  used  per  month  @ .  4c  per  KWH 

MINIMUM — $2.50  per  month. 

Above  rate  NET.  5%  Penalty  added  if  bill  is  not  paid  by 
10th  of  month. 

Sign  and/or  Window  Lighting . 

i 

All  current  used  per  month  @ .  6c  per  KWH 

MINIMUM — $1.50  per  month 

Above  rate  NET.  5%  penalty  added  if  bill  is  not  paid  by 
10th  of  month. 

Power  Rate . 

Demand  Charge  $1.00  per  month  per  each  KW  connected 
(figured  from  manufacturer’s  name  plate  rating  of  all 
motors  installed 

This  demand  charge  entitles  customer  to  10  KWHrs.  use 
of  energy  per  month  per  each  KW  connected,  additional 
energy  at  following  charges: 

Energy  Charge 

Next  60  KWH  used  per  month  per  KW  connected  @ 

5c  per  KWH 

Next  120  KWH  used  per  month  per  KW  connected  @ 

3c  per  KWH 

Next  180  KWH  used  per  month  per  KW  connected  @ 

2%c  per  KWH 
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Excess  KWH  used  per  month  per  KW  connected 

lc  per  KWH 

MINIMUM — $1.25  for  each  KW  connected,  as  figured  from 
manufacturer’s  name  plate  rating. 

Above  rate  NET.  5%  Penalty  added  if  bill  is  not  paid  by 
10th  of  month. 

(e)  Proposed  Rate  Schedule.  See  Engineer’s  report 
pages  10  &  11  of  this  application  for  tentative  sched- 
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Council. 


(f)  Proposed  rates  are  set  by  order  of 


the  City 


VI.  Financial  Data. 


(a)  Assessed  valuation  of  taxable  property: 


Fiscal  Year 

Item 

1930 

1931  1932 

1933 

Real  Property 

$6979020 

$6833565  $5510386  f 

Personal  Property  $1697169 

$1475457  $1036746  £ 

Total 

$8676189 

$8309022  $6547132  ^ 

Basis  of  assessments: 

Real 

75% 

75%  75% 

75% 

Personal 

75% 

75%  75% 

75% 

(b)  Bonded  debt  of  the  City  of  Plain  view.  | 

Amt. 

* 

Kind  of  bond 

Date 

Issued 

Inst.  Due  Paid 

Balance 

Sewer  Ex- 

tension 

1909 

20,000 

5%  40  yrs.  x 

20,000 

City  Hall 

1910 

10,000 

5%  44  44  x 

10,000 

Sewer  & 

Water 

1912 

10,000 

5%  “  “  x 

10,000 

Street  Imp. 

1912 

12,000 

5%  44  44  x 

12,000 

Street  Imp. 

1917 

40,000 

5%  44  44  x 

40,000 

Sewer 

1921 

75,000 

5%  Serial  24,000 

51,000 

Water 

Works 

1921 

25,000 

5%  “  8,000 

17,000 

Auditorium 

1921 

60,000 

5%  “  16,000 

44,000 

Refunding 

1926  216,000 

5%  “  7,000 

209,000 

Street 

1927 

30,000 

5%  “  3,000 

27,000 

Water 

1927 

25,000 

5%  “  3,000 

22,000 

230  TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES. 


Amt. 


Kind  of  bond 

Date  Issued 

Inst.  Due 

Paid 

Balance 

Sewer 

1927  20,000 

5% 

2,000 

18,000 

Refunding 

1929  51,000 

0% 

3,000 

48,000 

Refunding 

1931  80,000 

2,000 

78,000 

Outstanding 

606,000 

Held  by  Interest  &  Sinking  Fund 

5,000 

n  a 

Water  Fund 

10,000 

15,000 

Net  Bonded  debt  on  August  1st,  1933  591,000 

(c)  Condition  of  Interest  and  Sinking  Fund  Au- 
297  gust  1st,  1933. 

Cash  in  hand . . .  11,100 

Plainview  Bonds  .  5,000 

The  City  lost  $86,000  in  failed  bank  in  1931.  We  expect  to 
replenish  our  Interest  and  Sinking  Fund  out  of  our  $129,- 
000  delinquent  taxes. 

(d)  Floating  debt  at  date  of  application:  None. 

(e)  Debt  of  overlapping  taxing  bodies: 


Total 

Taxing  Body  Indebtedness 

County . $715,000.00 

Independent  School  .  $410,000.00 

Irrigation  District .  None 

Road  District  .  “ 


(f)  I,  R.  P.  Smyth,  Mayor  of  the  City  of  Plainview, 
hereby  certify  that  all  financial  obligations  of  the  City  of 
Plainview,  Texas  and  of  overlapping  districts  have  been  in¬ 
cluded  in  the  foregoing  financial  data,  (b),  (c),  (d)  and 
(e). 

R.  P.  SMYTH 
Mayor  City  of  Plainview . 

(g)  Give  below  particulars  with  reference  to  defalca¬ 
tions  of  applicant  on  any  outstanding  obligation  past  or 
present. 

The  City  of  Plainview  has  never  defaulted  on  any  of  its 
obligations. 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES.  231 


(h)  Give  below  present  tax  rate  per  $1000  assessed  val¬ 
uation,  separate  as  follows: 


State  tax  rate . j  7.70 

County  tax  rate .  7.50 

City  tax  rate .  15.00 

School  tax  rate .  10.00 

Total  tax  rate .  40.20 

i 


(i)  Statement  of  taxes  levied  by  applicant  onlyj: 
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Year 

1930 

1931 

1932 

1933 


Taxes 

Levied 

141985.02 

122289.41 

124635.53 

98206.35 


Uncollected  at 
Delinquent  Date 


Uncollected 
at  Date 
of  Application 

28,3^7.04 

39,8^0.92 

62,317.76 

49,1Q3.18 


(j)  On  what  date  are  taxes  levied?  September  20th 
On  what  date  do  they  become  payable  ?  October  1st. 

On  what  date  do  they  become  delinquent?  January  31st. 
and  June  30th  succeeding  due  date. 

(k)  What  are  the  penalties  on  delinquent  taxes ^  1%  for 
each  month  succeeding  due  date  until  10%  accrues. 

(l)  Financial  Statement  City  of  Plainview  Augjist  1st, 


1933. 

Assets 

Sanitary  Sewer  System .  $250,000.00 

Water  System .  350,790.00 

Real  Estate  .  63,500.00 

Parks .  77,000.00 

Street  Improvements  Permanent .  287,0^6.00 

Fire  Equipment  .  30,000.00 

Furniture  &  Fixtures  .  3,000.00 

Cash  on  hand .  28,529.62 

School  Warrants .  774.71 

Delinquent  taxes .  129,000.00 

Bills  Receivable  .  3,000.00 

1,222,630.33 

Liabilities,  Aug.  1st,  1933.  i 

Bonded  Debt  as  per  Schedule . $591,000.00 


i 
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Receipts  and  Disbursements  of  City  of  Plain  view,  from 

Auditors  Reports. 


Fiscal  Year  1928-1929 
Total  Receipts  186,256.20 

Total  Disbursements 
Fiscal  1929-1930 

299  Total  Receipts  205,538.12 

Total  Disbursements 
Fiscal  Year  1930-1931 
Total  Receipts  173,018.83 

Total  Disbursements 
Fiscal  Year  1931-1932 
Total  Receipts  145,359.24 

Total  Disbursements 
Fiscal  Year  1932-1933 
Total  Receipts  123,306.83 

Total  Disbursements 

Less  Bonds  Purchased 


199,387.89 

191,455.13 

175,887.54 

156,684.24 

129,237.37 

8,440.00 


120,797.37 

**••••* 

About  seven  thousand  acres  of  land  in  Hale  County  is 
irrigated.  Plainvievr’s  water  supply  is  underground,  and 
is  found  at  a  depth  of  50  feet  in  inexhaustible  quantities. 
Most  of  the  large  wells  at  Plainview  are  drilled  to  a  depth 
of  from  50  to  275  feet  in  order  to  take  advantage  of  from 
two  to  three  strates  of  water. 

******* 

F77  Legal  Data 

[An  exhaustive  legal  memorandum  in  support  of  the  au¬ 
thority  of  the  City  to  undertake  the  project  and  issue  bonds 
therefor  followed.] 

Hubert  L.  Allen,  called  as  a  witness  on  behalf  of 
300  the  plaintiffs,  after  being  duly  sworn,  testified  in 
substance  as  follows: — 

Direct  Examination 

I  live  at  Lubbock,  Texas.  My  experience  in  the  construc¬ 
tion  and  operation  of  electric  utilities  began  in  the  early 
part  of  1913,  when  I  built  an  electric  plant  and  distribution 


302 


and  there 
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system  in  the  town  of  Senath,  Missouri,  and  operated  it  as 
combination  superintendent  and  manager  until  tpe  middle 
of  1917,  when  I  entered  the  Army. 

After  entering  the  Army,  I  was  sent  to  France, 
as  a  member  of  the  United  States  Army  Engineers  did  a 
great  deal  of  work  in  the  construction  of  the  electric  plants, 
distribution  systems,  and  transmission  lines  in  France  un¬ 
til  about  the  middle  of  1919,  when  I  returned  to  the  States, 
went  to  Texas  and  entered  the  service  of  the  Texas  Utility 
Company  at  Lubbock  as  local  manager. 

In  July,  1919,  I  became  manager  of  the  Lubbock  prop¬ 
erty  of  the  Texas  Utility  Company,  and  continue^  as  such 
until  the  first  part  of  1921.  I  was  then  made  superinten¬ 
dent  of  production  and  distribution  for  what  we  then  called 
the  southern  district  of  the  division.  I  continued  in  that 
capacity,  in  the  construction  of  lines  and  the  installation  of 
power  plant  facilities  and  distribution  systems  until  about 
1925,  when  I  was  made  general  superintendent  of  the  en¬ 
tire  division.  And  from  that  I  was  promoted  to  |  the  posi¬ 
tion  of  division  manager;  and  in  1929  I  vras  made  general 
manager  of  a  new  district  that  had  been  formed. 

In  1934  I  was  made  general  manager  of  the  entire  area, 
and  a  few  months  later  I  was  made  vice-president  and  gen¬ 
eral  manager. 

The  Texas  Utility  Company  has  in  the  past  paid  taxes 
to  the  Federal  Government.  It  paid  for  1935  a  Federal 
energy  tax  of  $25,262.04,  Federal  miscellaneous  excise  taxes 
of  $744  and  a  capital  stock  tax  of  $1,400.  In  1935 
301  it  paid  to  the  State  of  Texas  and  political  subdivi¬ 
sions  $88,326.31.  The  ad  valorem  taxes  paid  to  the 
City  of  Plainview,  Texas,  in  1935  amounted  to  ^3,254.50. 

The  territory  served  by  the  Company  in  West  Texas  is 
known  locally  as  the  South  Plains  area. 

The  witness  identified  a  map  on  which  the  Plains  Divi¬ 
sion  of  the  Texas  Utility  Company  is  outlined.  ^his  was 
received  in  evidence  as  Plaintiffs  ’  Exhibit  26,  and  is  here 
reprinted. 


(Here  follows  exhibit  marked  page  302.) 
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During  the  years  preceding  1934  the  Company  op- 

308  erated  at  a  loss.  The  gross  revenue  derived  by  the 
company  from  its  electric  business  in  Plain  view  dur¬ 
ing  the  years  1934  and  1935  was  $151,695.10,  and  $145,718.05, 
respectively.  I  have  examined  the  plans  and  specifica¬ 
tions  for  the  proposed  municipal  plant  in  Plainview,  ob¬ 
taining  them  from  Montgomery  and  Ward,  engineers, 
Wichita  Falls,  Texas,  engineers  for  the  city  of  Plainview. 
I  have  also  examined  the  rates  proposed  to  be  put  into 
effect  by  the  city  of  Plainview  as  set  out  in  their  PWA 
application.  On  the  present  average  consumption  our  rate 
now  in  effect  in  Plainview  is  from  12  to  15  per  c^nt  under 
the  proposed  rates  in  the  application.  I  do  not  believe 
that  the  municipal  authorities  in  the  Town  of  plainview 
circulated  a  petition  seeking  to  have  customers  agree  to 
take  the  municipal  plant’s  current.  The  Texas  Utilities 
Company  has  a  contract  with  the  city  of  Plainview  for 
street  lighting  and  water  pumping.  The  wells  are  owned 
by  the  Texas  Utilities  Company. 

For  the  year  1934  the  Company’s  revenue  fronk  the  mu¬ 
nicipal  street  lighting  and  other  municipal  use,  exclusive 
of  water  pumping,  was  $4,366.34.  For  1935,  $4,389.  An 
analysis  of  the  city’s  rates  as  proposed  in  their  PWA  appli¬ 
cation  compared  with  our  present  rates,  show  that  there 
are  certain  brackets  where  they  are  equal  with  our  rates. 
I  do  not  think  there  are  any  brackets  within  which  the  city’s 
proposed  rates  in  their  application  are  lower  i;han  our 
present  base  rate  in  Plainview  but  I  am  not  positive  until 
I  make  a  more  detailed  comparison  of  that.  I  ha^e  now  a 
graph  which  shows  the  comparison  between  the  r^tes. 

Whereupon  the  following  occurred: 

Q.  Have  you  now  a  graph  which  shows  that  comparison? 
A.  Yes.  i 

Q.  Will  you  examine  that  and  state  what  the  facts  are 
with  reference  to  whether  the  city’s  rates  are  equal  to  or 
as  low  as  or  lower  or  higher  than  our  rates  in  the 

309  various  brackets  ? 

Mr.  Scott.  This  witness  has  testified,  if  your 
Honor  please,  that  the  rates  will  be  15  per  cent  nigher — 
the  positive  testimony  of  this  witness.  Now  they  are  try¬ 
ing  to  circumvent  the  testimony  of  their  own  witness  and 
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show  by  a  comparison  of  some  graph  or  chart,  apparently 
not  prepared  by  this  witness,  that  there  is  going  to  be  loss 
and  damagei  suffered  by  this  company  because  the  rates 
are  going  toi  be  lower.  They  are  contradicting  their  own 
witness,  and  we  submit  that  it  is  not  proper  examination 
and  should  not  be  permitted  here. 

Mr.  Crenshaw.  If  counsel  will  pardon  me:  he  said  gen¬ 
erally  the  rates  were  12  or  15  per  cent  under  the  proposed 
rates,  and  he  also  testified  that  in  certain  brackets  his 
recollection  was  that  they  were  as  low  or  lower. 

The  Court,.  I  will  sustain  the  objection.  I  think  you 
are  going  too  far  afield. 

Mr.  Crenshaw.  We  note  our  exception. 

There  was  no  cross-examination. 

Whereupon  George  H.  Carter  was  called  as  a  witness 
for  the  plaintiffs  and,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 

I  live  at  Marlin,  Texas.  I  am  a  lawyer.  I  am  attorney 
for  the  plaintiff,  Texas  Utilities  Company,  in  the  Central 
Texas  Division ;  also  a  director  of  the  Texas  Utilities  Com¬ 
pany  and  a  vice-president.  The  town  of  Marlin  and  the 
town  of  Plaipview  in  the  autumn  of  1933  filed  applications 
with  the  Public  Works  Administration  for  loans  and  grants 
to  build  municipal  electric  plants.  I  attended  a  conference 
in  Washington  on  the  first  of  March,  1934,  at  which  a  pro¬ 
test  of  the  company  to  the  Public  Works  Administration 
in  regard  to  both  of  those  projects  was  considered. 
310  I  arranged  that  conference  by  letter.  The  confer¬ 
ence  was  arranged  with  the  Electric  Power  Board  of 
Review  of  the  PWA.  Mv  first  contact  with  that  board  was 
about  the  22d  day  of  August,  1934.  As  I  have  stated,  the 
town  of  Marlin  put  in  an  application  for  a  loan  and  grant 
to  erect  a  municipal  plant  in  the  fall  of  1933.  That  first, 
of  course,  went  to  the  advisory  board  for  Texas,  and  I  was 
informed  later  that  the  application  had  been  forwarded 
to  Washington.  I  had  filed  a  protest  and  I  was  informed 
that  that  protest  accompanied  the  file  to  Washington.  I 
heard  nothing  from  it  for  a  number  of  months,  and  I  did 
not  know  what  was  happening  until  about  the  18th  day  of 
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August  I  received  a  telegram  from  Colonel  Henry  T.  Hunt, 
Chairman  of  the  Electric  Power  Board  of  Review,  in  Wash¬ 
ington. 

The  witness  then  identified  a  telegram,  which  was  re¬ 
ceived  in  evidence  as  Plaintiff’s  Exhibit  29  over  objection 
by  counsel  for  defendants  that  it  was  irrelevant,  jincompe- 
tent,  not  binding  on  any  of  the  defendants  and  that  there 
was  no  evidence  of  the  authority  of  the  sender,  and  excep¬ 
tion  noted. 

Plaintiffs ’  Exhibit  29 

‘  ‘  Bartlett,  Carter  &  Rice,  Attorneys,  Marlin,  Teias,  Aug¬ 
ust  18th  | 

“  Reference  project  Marlin  electric  system  I  suggest  you 
inform  client  this  board  wishes  to  ascertain  whether  com¬ 
pany  will  place  in  effect  rates  less  than  those  offered  by 
municipality.  Possibly  its  representative  will  cajl  on  me 
here  promptly  in  order  that  this  matter  may  be  determined. 

“H.  T.  Hunt,  Chairman,  Electric  Power 
Board  of  Review,  for  the  Administrator.” 

In  response  to  this  telegram  I  came  to  Washijngton  to 
confer  with  Mr.  Hunt.  At  that  time  I  discussed  the  ques¬ 
tion  of  what  rates  the  company  might  put  into  effect  with 
Colonel  Henry  T.  Hunt  and  with  Mr.  Otto  Rau  to  whom 
Mr.  Hunt  referred  me  as  being  the  rate  exjpert  for 
311  the  Electric  Power  Board  of  Review,  for  th0  Admin¬ 
istrator.  I  saw  them  here  in  Washington  iiji  the  In¬ 
terior  Building.  Colonel  Hunt  was  the  chairmai  of  the 
Electric  Power  Board  of  Review. 

Q.  What  did  Colonel  Hunt  say  to  you  as  to  why  he  was 
interested  in  the  question  of  the  company’s  rates? 

Mr.  Holtzoff.  May  this  be  subject  to  our  objection  and 
exception,  please? 

The  Court.  Yes. 

Whereupon  the  witness  resumed  his  testimony  as  fol¬ 
lows: 

Colonel  Hunt  stated  that  the  city  of  Marlin  had  proposed 
to  furnish  electric  service  to  its  citizens  at  rated  15  per 
cent  lower  than  those  of  the  Texas  Utilities  Company,  and 
that  unless  the  Texas  Utilities  Company  would  lower  its 
rates  equal  to  or  below  the  rates  proposed  in  the  city’s  ap- 
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plication,  the  application  would  be  granted.  He  then  re¬ 
ferred  me  to  Mr.  Otto  Rau  and  told  me  that  Mr.  Otto  Rau 
was  a  member  of  the  Electric  Power  Board  of  Review  for 
the  Administrator  and  was  the  rate  member  of  that  board. 
I  then  talked  wdth  Mr.  Otto  Rau  on  the  same  date  and  at¬ 
tempted  to  go  into  the  matter  with  Mr.  Rau,  of  the  eco¬ 
nomic  feature.  When  I  attempted  to  go  into  that  matter, 
and  did  go  into  it,  Mr.  Rau  said,  “We  are  only  concerned 
with  the  matter  of  rates,  and  unless  your  company  can 
meet  these  rates  the  application  will  be  granted.”  And 
Mr.  Hunt  and  Mr.  Rau  both  suggested  that  the  matter 
would  be  deferred  for  a  limited  time  until  I  could  tell  them 
what  the  company  would  do  with  reference  to  rates.  I 
then  returned  to  Texas  for  the  immediate  purpose  of  get¬ 
ting  in  touch  with  the  operating  authorities  of  the  com¬ 
pany  to  the  end  that  we  might  endeavor  to  lower  our  rates 
to  preserve  our  property.  Over  the  next  few  months  we 
worked  at  it  diligently.  During  that  time  Colonel  Hunt 
telegraphed  me  further  with  regard  to  this  matter  of  rates 
on  the  28th  of  August,  1934,  and  I  received  a  further  tele¬ 
gram  dated  October  2, 1934.  The  one  of  August  28th 

312  is  signed  “Henry  T.  Hunt,  Washington.”  The  one 
of  October  2d,  I  believe  it  is,  is  signed  by  H.  T.  Hunt, 

Chairman,  Electric  Power  Board  of  Review  for  the  Ad¬ 
ministrator. 

The  witness  then  identified  two  telegrams,  which  were 
received  in  evidence  as  Plaintiffs’  Exhibits  30  and  31,  over 
objection  by  counsel  for  defendants  that  the  telegrams 
were  incompetent,  not  binding  on  the  defendants  and  that 
the  sender’s  authority  did  not  appear,  and  exception  noted. 

Plaintiffs 9  Exhibit  SO 

WESTERN  UNION 

6d  D  11  GOVT  NM  1  EXTRA 

WUX  FORSAMHOUSTON  TEX  AUG  28  1934 

GEORGE  H.  CARTER 

ATTORNEY  AT  LAW  MARLIN  TEX 

313  RE  MARLIN  PROJECT  CANNOT  CONSIDER  REVISED  RATES 
UNLESS  SUBMITTED  PROMPTLY 

HENRY  T  HUNT  WASHINGTON  820A  29 
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Plaintiffs’  Exhibit  31 

POSTAL  TELEGRAPH 

D131  32  GOVT  7  EXTRA  XU-G  WASHINGTON  DC  2  623P 

1934  oct  2  pm  6  14 

GEORGE  H  CARTER - 

MARLIN  TEX - 

WHEN  WILL  WE  RECEIVE  RATE  SCHEDULES  FOR  MARLIN  STOP 
NECESSARY  SAME  BE  SUBMITTED  PROMPTLY  OTHERWISE  MUST 

PROCEED  WITH  ACTION  ON  DOCKET  SIXTY  EIGHT  EIGHTY  FIVE - 

H  T  HUNT  CHAIRMAN  ELECTRIC  POWER  BOARD  OF 
REVIEW  FOR  THE  ADMINISTRATOR 

In  the  meantime  the  City  of  Plainview  had  filed  an  appli¬ 
cation,  which  was  submitted  to  the  State  Board  in  Texas. 
The  company  filed  a  protest  which  was  forwarded  to  Wash¬ 
ington  to  the  Electric  Power  Board  of  Review.  I  ^sked  for 
a  hearing  before  the  Electric  Power  Board  of  Review,  in 
Washington.  On  January  16  I  saw  Major  Fleming,  whom 
I  found  in  an  office  in  the  corner  of  the  Interior  Building. 
He  assured  me  he  would  arrange  a  joint  hearing  for  these 
two  projects  on  March  1.  I  understood  him,  tc  use  the 
statement,  to  be  “very  close  to  the  Administrator,”  and 
could  arrange  a  hearing  if  he  would.  He  was  some  sort 
of  assistant  in  charge  of  certain  things.  And  I  received  a 
telegram  from  Colonel  Hunt,  shortly  thereafter,  assuring 
me  the  conference  was  arranged  for  March  1.  A  number 
of  us  came  to  Washington  for  that  conference.  Air.  Cren¬ 
shaw  was  here.  Mr.  Hubert  L.  Allan,  who  has  testified, 
and  Mr.  Bradley  who  is  connected  with  the  Ston^  &  Web¬ 
ster  Service  Corporation  of  New  York,  which  company 
has  an  operating  contract  or  management  contract  with 
Texas  Utility.  Mr.  Don  A.  Henry  was  present.  Mr. 
314  Boshel  and  Mr.  Veitch  were  present.  Mr.  Veitch,  a 
member  of  the  firm  of  Black  and  Veitch,  consulting 
engineers  of  Kansas  City,  had  been  employed  by  Texas 
Utility  Company  and  had  made  surveys  of  the  towns  of 
Marlin  and  Plainview,  and  made  a  report  for  the  purpose 
of  this  hearing,  so  that  we  could  show  the  situation  to  this 
Board.  The  conference  was  held  in  the  Interior  Building, 
in  the  office  of  Mr.  Otto  Rau.  Mr.  Rau  was  present.  There 
was  another  gentleman  present,  who  purported  ifo  be  an 
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employee  of  the  Public  Works  Administration,  whom  I  had 
seen  in  Mr.  Rau’s  office  previously,  but  he  took  no  part  in 
the  hearing,  but  did  apparently  pay  attention  to  wThat  was 
going  on.  I  was  introduced  to  him.  I  have  an  idea  that 
his  name  was  Wilson. 

Q.  Will  you  tell  us  briefly  what  occurred  at  that  confer¬ 
ence? 

Mr.  Holtzoff.  We  object  on  the  same  grounds  as  not 
binding  on  the  defendants. 

The  Court.  I  overrule  the  objection. 

Mr.  Holtzoff.  May  we  have  an  exception  please? 

Whereupon  the  witness  resumed  his  testimony  as  fol¬ 
lows  : 

Mr.  Veitch,  at  Mr.  Crenshaw’s  suggestion,  went  into  the 
economic  features  of  the  Plainview  situation  and  the  dam¬ 
age  that  wTould  result  to  the  company,  how  it  would  affect 
the  ability  of  the  company  to  serve  small  towns  in  given 
communities  at  the  rates  they  had  in  force  at  that  time,  or 
possibly  at  any  rates  at  all.  And  Mr.  Crenshaw  made  a 
statement  along  those  lines. 

Mr.  Rau  said:  “Gnetlemen,  as  I  told  you  this  morning, 
and  with  reference  to  the  Marlin  application,  the  Board  is 
not  interested  in  the  economic  features.  Unfortunately 
the  regulations  are  so  framed  that  w^e  must  consider  alone 
the  application  of  the  town  presenting  it  and  its  effect  on 
the  rates  of  that  town,  and  not  the  effect  that  it  would  have 
on  other  smaller  towns  and  country  communities, 

315  even  though  the  effect  might  be  adverse.  We  are 
confined  simply  to  the  question  of  rates  in  the  town 

putting  in  the  application.” 

Mr.  H.  L.  Allen,  the  general  manager  of  the  Plains 
group,  in  which  Plainview  is  situated,  then  presented  a 
rate  schedule — I  think,  at  Mr.  Crenshaw’s  suggestion.  We 
jumped  rather  rapidly  to  a  proposed  rate  that  had  been 
just  previously  proposed  to  the  City  Commissioner  of 
Plainview\  That  rate  was  prepared  as  a  result  of 

316  our  earlier  conference  with  Mr.  Hunt.  It  was  pre¬ 
pared  in  an  effort  to  preserve  our  property.  Mr. 

Rau,  while  he  had  been  entirely  courteous  all  the  way 
through  and  had  followed  everything  we  had  said — I  in¬ 
terrupted  him  at  one  time  and  asked  him  if  he  was  inter- 
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ested  in  the  facts  I  \ras  presenting.  That  was  during  the 
morning.  And  he  said,  “I  am  not  interested  particularly, 
because  of  what  I  have  already  said;  that  is,  the  rates  are 
the  only  matter  we  can  consider.” 

Now,  when  Mr.  Allen  presented  the  rates,  that  afternoon, 
and  what  we  called  the  “ ultimate  rate”,  Mr.  R^u  sat  up 
in  his  chair,  gave  every  evidence  of  being  interested,  and 
said,  “That  is  the  sort  of  rate  we  are  looking  ft'or,”  and 
appeared  to  be  enthusiastic  about  it,  and  asked  Mr.  Allen 
a  number  of  questions  with  reference  to  it,  among  which 
he  said,  “What  provision  have  you  made  in  this  rate 
schedule  for  preserving  your  revenue  between  the  time 
that  you  institute  this  rate  and  the  time  that  the  people, 
your  customers,  build  up  their  use  of  electric  current  un¬ 
der  it  f  There  will  be  a  sag  there.  ’  ’ 

Mr.  Allen  said,  “That  is  true,  Mr.  Rau.  Anc.  we  have 
taken  care  of  that  by  freezing  the  revenues” — and  pro¬ 
ceeded  to  explain  the  method.  Mr.  Rau  remarked  that  we 
were  perfectly  right  in  doing  it,  and  had  a  right  to  do  so. 

Mr.  Rau  then  said,  “I  want  to  be  sure  this  rate  is  in¬ 
stalled.  I  don’t  want  you  to  come  here  and  say,  4 We  are 
going  to  install  it,’  and  then  not  install  it.  But  if  this  rate 
is  installed,  then  I  would  say  that  the  municipal  plants  at 
Marlin  and  Plainview  cannot  pay  out  their  loan,  they  can¬ 
not  meet  their  debt  requirements.  And  I  will  write  to  the 
mayors  of  those  two  towns  and  suggest  to  them  that  they 
withdraw  their  applications.” 

We  did  prepare  letters  to  the  Electric  Power  Board  of 
Review,  in  which  we  said  that  the  rates  were  being  installed 
in  the  towns  of  Marlin  and  Plainview,  and  filed  those  with 
the  Board. 

Mr.  Rau  said  that  if  the  two  towns  did  not  with- 
317  draw  their  applications,  the  applications  would  be 
denied.  That  was  all  that  took  place  at  the  confer¬ 
ence,  in  regard  to  the  proposed  rate.  I  saw  Major  Flem¬ 
ing  immediately  following  the  conference  with  Mr.  Rau. 
I  went  to  Major  Fleming’s  office  in  the  Interior  Building. 
(At  this  point  the  defendants  objected  to  any  testimony 
about  the  conference  with  Major  Fleming.  The  objection 
was  overruled  and  an  exception  noted.)  I  told  Major 
Fleming  the  result  of  the  conference  with  Mr.  Rau,  and 
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that  Mr.  Rau  had  stated  that  these  applications  would  be 
denied. 

We  saw  Mr.  Rau  again  while  we  were  in  Washington  on 
that  visit.  We  felt  pretty  good  over  the  result  of  this  rate; 
we  had  felt  pretty  badly  on  having  to  make  this  cut.  But 
it  had  resulted  in  the  accomplishment  of  our  purpose ;  that 
was  to  preserve  our  properties. 

And  it  was  suggested  that  we  go  back  to  Mr.  Rau  and 
say  to  him — make  this  proposition:  We  will  install  this 
same  rate  in  all  of  the  towns  served  by  the  Plains  group 
and  the  Central  group  of  Texas  Utility  Company — 

We  went  to  Mr.  Rau  a  few  days  later.  It  may  have  been 
Friday  following  March  1;  and  we  told  Mr.  Rau  that  the 
Texas  Utility  Company  would  immediately  install  the  same 
rate  that  he  had  approved  in  all  of  the  towns  served  by  the 
Plains  group  and  the  Central  group  of  Texas  Utility,  if  the 
Electric  Power  Board  of  Review  would  agree  to  refuse  to 
receive  any  further  applications  from  any  towns  served 
by  our  company  in  those  two  areas,  or  any  towns  served 
by  that  company,  you  might  say. 

Mr.  Rau  said  it  would  be  impossible  to  make  that  agree¬ 
ment,  ‘ 4  because  we  are  bound  to  accept  and  consider  every 
application  filed  before  the  Board,  but  I  am  assuming  that 
at  no  time  none  of  vour  towns  or  none  of  the  towns  served 
by  you  can  make  a  better  showing  than  that  made  by  Mar¬ 
lin  or  Plainview,  in  which  case,  while  the  applica- 

318  tions  will  be  considered,  they  vrould  take  the  same 
course  and  would  likewise  be  rejected  for  the  same 

319  reason — that  they  cannot  pay  out.”  The  assump¬ 
tion  was  that  they  would  not  pay  out  if  we  put  the 

same  rate  all  over  Texas. 

With  that  assurance,  soon  afterwards  we  installed  the 
same  rate  in  all  towns  served  by  our  company.  We  put  it 
into  Marlin  and  Plainview  and  all  other  towns  served  bv 
the  company. 

There  was  no  cross  examination. 

Whereupon  Otto  M.  Rau  w”as  called  as  a  witness  on  be¬ 
half  of  the  plaintiffs  and,  being  first  duly  sworn,  testified 
as  follows: 
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, 

Direct  Examination 

I  live  in  Philadelphia.  I  am  a  consulting  engineer.  My 
original  experience  was  with  the  Edison-General  Electric 
Company  in  the  drafting  department,  engineering  work.  I 
went  from  there  to  Milwaukee  as  a  resident  engineer  in 
the  electrification  of  the  railway  system  and  alsp  the  in¬ 
stallation  of  the  lighting  system.  I  remained  as  a  resident 
engineer  until  the  work  was  more  or  less  completed,  and 
I  was  then  appointed  as  chief  electrician  for  the  company. 
I  was  then  appointed  as  general  superintendent  of  the 
lighting  department,  in  which  position  I  was  for  twenty 
years,  about. 

Then  I  became  the  manager  of  the  Commonwealth  Power 
Company,  which  is  a  competing  company  in  Milwaukee.  I 
was  with  that  company  six  years,  and  the  Milwaukee  Elec¬ 
tric  Company  finally  bought  that  out. 

Then  the  war  started  and  I  was  appointed  as  director 
of  power  in  the  Philadelphia  District  for  the  Emergency 
Fleet  Corporation.  After  that  I  went  with  Day  and  Zim¬ 
merman  as  assistant  to  Mr.  Zimmerman.  That  is  an  en¬ 
gineering  and  management  firm  for  electric  utilities.  I  left 
them  to  join  the  Stotesbury  management  which  was  sup¬ 
posed  to  manage  the  railway  systems  in  Philadelphia,  New 
York,  Chicago,  Buffalo,  and  so  forth,  the  consum- 
320  mation  of  which  never  materialized.  In  other  words, 
I  was  about  three  years  in  that  connection  and  the 
deal  as  originally  outlined  did  not  go  through.  After  that 
I  was  with  the  Giant  Power  Board  of  Pennsylvania  for 
about  three  years,  and  after  that  with  the  St.  Lawrence 
Power  Development  in  New  York  State.  After  that  Gen¬ 
eral  Consulting  business. 

I  came  to  Washington  to  be  in  the  PWA,  as  consultant 
to  the  Administrator,  Mr.  Harold  L.  Ickes.  My  principal 
work  was  confined  to  studying  the  projects  for  municipal 
power  plants,  to  arrive  at  a  conclusion  as  to  their  advisa¬ 
bility  for  final  action. 

There  were  in  the  Public  Works  Administration  three 
different  divisions,  one  was  the  Examining  Division  for 
Engineering;  another,  Examining  Division  for  Legal,  and” 
the  third  was  the  Examining  Division  for  Finance. 
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When  an  application  arrived  in  Washington  from  the 
field  for  a  municipal  electric  power  plant,  there  were  three 
copies.  One  copy  was  submitted  to  each  of  the  divisions, 
the  Legal  Diyision,  the  Financial  and  the  Engineering  Di¬ 
visions.  Those  divisions  considered  them  simultaneously. 
After  these  three  divisions  had  considered  and  made  their 
recommendations,  at  the  early  stages  the  only  ones  that 
were  referred  to  me  were  where  there  was  a  wide  diver¬ 
gency  as  to  the  decisions  of  the  three  divisions. 

That  seemed  to  be  the  general  situation.  A  number  of 
them  were  submitted  to  me.  I  do  not  assume  that  all  of 
them  were  submitted  to  me,  but  quite  a  number  were  sub¬ 
mitted  to  me  under  those  conditions.  One  of  them  would 
approve  and  another  one  would  reject  it,  and  where  there 
was  any  difference  of  opinion  between  the  three  divisions 
that  project  \yould  be  referred  to  me.  My  function  was  to 
investigate  it  and  see  what  could  be  done  about  it.  The 
impression  thqt  I  obtained  from  the  results  of  the  decisions 
by  those  divisions  was  that  there  was  not  a  general  policy. 

Very  few  electric  power  projects  were  being  finally 
321  approved  at  that  time.  I  cannot  say  how  many,  but 
comparatively  few.  No  doubt  the  creation  of  my 
position  there  was  due  to  the  fact  that  all  the  other  classes 
of  projects,  su^h  things  as  bridges,  sewers  and  water  works, 
buildings  and  such  things,  would  go  through  with  reason¬ 
able  promptness,  while  the  municipal  electric  projects  were 
lagging.  There  were  very  few  of  them  moving  along  the 
way  they  had  anticipated  they  should. 

I  discussed  the  situation  as  I  found  it  first  with  Mr. 
Harrv  Slatterv.  I  came  in  contact  with  him  more  than  anv- 

V  *  w 

one  else  when  I  first  came  into  that  department.  I  don ’t 
know  his  title.)  He  was  secretary  to  the  Administrator,  I 
believe.  The  discussions  on  these  projects  with  Mr.  Slat¬ 
tery  apparently  indicated  that  there  should  be  a  more  for¬ 
mal  way  of  approaching  the  projects  on  these  muncipal 
plants,  and  then  Mr.  Hunt  came  into  the  picture  in  con¬ 
nection  with  the  Electric  Power  Board  of  Review. 

There  was  at  that  time,  that  is,  February,  1934,  a  gen¬ 
eral  board  of  review  in  PWA.  They  reviewed  unfavor¬ 
able  decisions  as  to  all  projects.  I  was  appointed  on  May 
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9,  1934,  on  an  organization  in  the  Public  Worlds  Adminis¬ 
tration  known  as  the  Electric  Power  Board  of  [Review. 

Whereupon  there  was  received  in  evidence,  asi  Plaintiffs’ 
Exhibit  32,  Order  No.  73  of  the  Federal  Emergency  Ad¬ 
ministration  of  Public  Works,  reading  as  follows: — 

322  Plaintiffs'  Exhibit  32  I 


P.  W.  11561 


Federal  Emergency  Administration 
of  Public  Works 


May  9,  1934  Washington,  D.  C 


Order  No.  73 


Establishment  Electric  Power  Board  of  Review 


Effctive  May  9,  1934,  the  4 ‘Electric  Power  Board  of  Re¬ 
view”  is  established,  membership,  Henry  T.  Hu^t,  Morris 
L.  Cooke,  and  Otto  M.  Rau. 

It  will  be  the  duty  of  this  Board  to  review  disapprovals, 
and  special  conditions  imposed,  by  any  division  of  P.  W.  A. 
and  to  make  recommendations  to  the  Deputy  Administra¬ 
tor  with  regard  to  applications  of  public  bodies  to  finance 
the  construction,  repair,  improvement  or  extension  of  elec¬ 
tric  power  plant  facilities. 

The  Technical  Board  of  Review  is  instructed  to  refer  to 
said  Board,  Henry  T.  Hunt,  Chairman,  Room  513£j,  all  such 
projects  now  pending  before  it  on  which  it  has  hot  given 
notice  of  hearing. 

The  Projects  Division  is  instructed  to  refer  to  Mr.  Hunt 
summary  report  folders  for  such  applications  as  hhve  here¬ 
tofore  been  and  may  hereafter  be  disapproved  by  jany  divi¬ 
sion  or  approved  with  any  special  conditions  appearing 
on  any  divisional  report. 

The  Electric  Power  Board  of  Review  is  directed  to  for¬ 
mulate  and  submit  to  the  Administrator  instructions  for 
the  guidance  of  the  several  divisions  with  regard  to  com¬ 
petitive  situations  and  other  controversial  questions  affect¬ 
ing  this  class  of  projects. 

(s)  HAROLD  L.  iqKES 

Administrator . 
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Upon  the  organization  of  the  board  it  proceeded 

323  to  consider  and  reconsider  municipal  electric  power 
projects  which  had  theretofore  been  disapproved  by 

any  of  the  three  divisions.  Practically  all  projects  which  at 
that  time  were  not  approved  were  referred  to  the  board 
if  there  was  a  difference  of  opinion  between  the  examining 
engineers.  And  projects  coming  along  after  the  formation 
of  the  board  were  referred  to  us  also  whenever  that  situ¬ 
ation  existed. 

After  the  organization  of  this  board  it  considered  the 
situation  arising  from  the  lack  of  a  common  policy  in  re¬ 
gard  to  municipal  electric  projects  by  the  Examining  Divi¬ 
sions.  There  was  considerable  discussion  among  the  mem¬ 
bers  of  the  board  to  arrive  at  a  definite  policy.  During 

those  discussions  the  criterion  called  “  social  desirabilitv” 

* 

was  discussed.  That,  broadly  stated,  as  applied  to  a  muni¬ 
cipal  electric  project  consisted  of  three  elements.  One  was 
popular  approval ;  there  had  to  be  evidence  of  popular  ap¬ 
proval  for  the  project.  The  second  was  that  it  had  to  be 
self-liquidating,  and  the  third  one  was  that  it  had  to  be 
socially  desirable.  Those  were  the  three  elements  on  which 
the  final  decisions  as  to  a  project  were  arrived  at.  The 
greatest  weight  on  social  desirability  was,  Would  it  bene¬ 
fit  the  greater  number  of  people?  The  benefit  was  usually 
decided  on  what  the  difference  would  be  if  the  conditions 
existed  as  they  were  or  if  they  existed  under  the  plants  of 
the  project.  We  did  not  place  a  great  deal  of  importance 
on  employment  as  bearing  on  social  desirability.  Prima¬ 
rily,  the  employment  was  more  or  less  limited  on  municipal 
projects  as  compared  with  a  great  many  of  the  others,  and 
the  class  of  employment  was  too  technical  to  become  se¬ 
lected  from  the  local  unemployment  situation.  The  people 
who  had  to  be  employed  on  a  municipal  electric  project 
were  such  skilled  labor  that  thev  could  not  be  found  in  most 
communities.  The  number  of  people  employed  on  those 
projects  as  a  type  was  considerably  less  than  on  other 
projects.  The  board  found  the  principal  element  of 

324  social  desirability  in  municipal  electric  projects  in 
the  difference  in  the  cost  of  service  to  the  consumers. 

If  the  cost  of  service  to  the  consumers  was  lower  from  the 
project  than  they'  were  obtaining  under  the  existing  condi- 
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tions,  it  was  considered  very  desirable  from  a  social  stand¬ 
point.  That  means,  if  the  rates  suggested  in  tpe  applica¬ 
tion  were  lower  than  the  existing  rates. 

Soon  after  its  organization,  the  board  considered  the 
problem  which  might  arise  if  the  private  utility  reduced 
its  rates  below  those  suggested  in  the  application  of  the 
city.  Mr.  Hunt,  a  member  of  that  board,  prepared  a  mem¬ 
orandum  to  Mr.  Ickes  pointing  out  the  existence  of  this 
problem.  Sometime  after  that  Mr.  Ickes  sent  to  the  board 
copies  of  a  letter  which  he  had  written  to  the  President 
stating  that  problem,  and  a  copy  of  the  reply  which  the 
President  had  sent  Mr.  Ickes  giving  his  answer  on  the 
problem. 

Q.  Did  that  exchange  of  correspondence  furnish  to  the 
Board  the  policy  upon  which  it  acted  thereafter?  A.  To  a 
great  extent  it  did. 

Mr.  Frank.  I  would  like  to  make  the  same  objection 
there,  your  Honor. 

The  Court.  I  think  I  will  sustain  that  objection.  The 
question  called  for  the  contents  of  the  communications. 

Mr.  Acheson.  If  I  may  be  permitted  to  say  sol  that  ques¬ 
tion  does  not  call  for  the  contents. 

Extended  discussion  occurred  between  counsel  and  the 
Court.  The  objection  was  sustained  and  exception  noted. 

The  witness  resumed  his  testimony  as  follows: 

I  am  familiar  with  PWA  Press  Release  No.  989,  which 
was  put  out  some  time  after  these  various  discussions  with 
reference  to  these  letters.  The  date  was  September  27, 
1934.  The  Electric  Power  Board  of  Review  followed 
325  in  its  actions  the  policy  contained  in  Release  No.  989 
in  quotations  marks  attributed  to  Mr.  Ickes. 

Whereupon  there  was  received  in  evidence  as  Plaintiffs 
Exhibit  33,  PWA  Press  Release  No.  989,  reading  as  fol¬ 
lows  : 

Plaintiffs ’  Exhibit  33 

PWA  Press  Section 
Immediate  Release  Release  No.  989 

Achievement  in  certain  instances  of  the  administration 
purpose  of  making  electric  energy  more  widely  available 
at  cheaper  rates  today  lead  to  a  clarification  of  the  policy 
on  power  by  the  Public  Works  Administration^ 
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Municipal  or  local  publicly  owned  power  projects  will 
be  aided  by  PWA  only  when,  in  addition  to  meeting 

326  those  qualifications  necessary  for  public  works  proj¬ 
ects,  they  assure  electricity  to  communities  at  rates 

substantially  lower  than  otherwise  obtainable  under  the 
unchanged  basic  policy  enunciated  by  Public  Works  Ad¬ 
ministrator  Ickes. 

The  statement  of  Administrator  Ickes  followed  action  by 
some  privately  owned  utilities,  which,  on  re-examination 
of  their  condition,  found  it  possible  to  reduce  rates  to  a 
point  below  those  proposed  by  municipal  project  plants. 

In  all  allotments  made  for  municipal  power  plants  by 
the  Public  Works  Administration  proposed  rates  have  been 
well  below  existing  private  company  rates.  Consequently, 
the  fact  that  the  companies  in  some  instances  have  met 
these  proposed  municipal  rates  has  been  deemed  as  show¬ 
ing  progress  toward  one  of  the  aims  of  this  phase  of  the 
public  works  program. 

In  the  cases  affected  Public  Works  Administration  policy 
will  be  so  administered  that  municipal  plant  construction 
will  not  be  deprived  of  the  possibility  of  public  works  sup¬ 
port  until  such  time  as  the  local  Government  feels  assured 
the  proposed  rate  reduction  by  the  existing  utility  will  be 
in  effect  on  a  reasonably  permanent  basis. 

Since  the  Public  Works  program  began  financing  electric 
plants,  where  thev  are  sociallv  desirable  and  where  thev 
will  be  self-liquidating,  there  have  been  reductions  of  rates 
by  private  utilities  in  different  localities.  The  private  utili¬ 
ties  are  becoming  increasingly  cognizant  of  the  greater 
use  of  power  resulting  from  lower  rates. 

Administrator  Ickes  said: 

“PWA  has  endeavored  to  make  electric  energv  more 
broadly  available  at  cheaper  rates  by  acting  on  applications 
of  municipalities  for  loans  and  grants  to  finance  municipal 
systems  where  reasonable  security  is  offered  and  the  proj¬ 
ect  is  sociallv  desirable.  Thev  are  deemed  desirable 

9/  %> 

327  where  the  loan  can  be  amortized  in  a  reasonable  pe¬ 
riod  while  charging  rates  substantially  lower  than 

those  of  the  existing  utility. 

“However,  we  make  it  a  practice  before  approving  the 
loan  to  give  the  company  an  opportunity  to  put  in  effect 
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rates  at  least  as  low  as  those  at  which  the  municipal  system 
will  be  self-liquidating.  Several  utility  companies  have 
accepted  this  opportunity.  It  is  obvious  that  in  ^uch  cases 
it  is  advantageous  to  the  city  and  to  PWA  that  tlib  offer  be 
accepted  and  the  applications  withdrawn.  To  mhke  loans 
and  grants  to  finance  projects  where  the  competitor  offers 
rates  which  are  lower  than  those  possible  by  the  city  plant, 
would  duplicate  facilities  without  any  social  betterment 
and  impose  on  the  city  a  burden  -which  it  probably  could 
not  meet  without  resort  to  taxation. 

“Furthermore,  in  the  described  situation  Public  Works 
will  be  free  to  use  its  funds  to  better  advantage  elsewhere. 
The  action  of  the  utility  companies  referred  to  supports  the 
belief  that  domestic  rates,  in  certain  instances  at  least,  are 
so  high  as  to  be  disadvantageous  to  the  company  as  well 
as  unjust  to  the  consumers.  Experience  shows  that  lower 
rates  may  produce  larger  profits  particularly  whei^e  promo¬ 
tional  campaigns  are  conducted  and  the  cost  of  electrical 
appliances  is  made  reasonable. 

“PWA  will  co-operate  with  cities  to  prevent  rates  ris¬ 
ing  on  an  indication  municipal  plants  may  not  be  built. 
PWA  will  not  rescind  allotments  or  suggest  the  withdrawal 
of  applications  until  the  lowered  rates  are  legally  ^n  effect. 

“State  laws  authorize  municipal  competition,  h^nce  it  is 
PWA’s  position  that  the  State  has  determined  that  such 
competition  may  be  socially  desirable.  We  believel  it  is  for 
the  municipal  applicant  to  determine  whether  or  not  it  de¬ 
sires  to  compete  with  privately  owned  utilities.  It  is  our 
policy  to  consider  such  applications  particularly  where 
franchises  are  soon  to  expire,  provided  the  project 
328  is  self-liquidating  at  rates  lower  than  tho^e  which 
the  existing  utility  is  willing  to  put  into  efifect.” 

The  witness  resumed  his  testimony  as  follows : 

Applications  by  municipalities  for  electric  generating 
and  distributing  projects  came  before  the  Electric  Power 
Board  of  Review. 

Whereupon  the  following  occurred  : 

Q.  WTien  those  applications  came  before  the  Bo^rd,  did 
the  Board  examine  the  rates,  in  the  first  instance? 

Mr.  Frank.  I  object,  your  Honor.  This  is  noW  going 
into  the  activities  of  the  Board,  the  intradepartmental  ac¬ 
tivities  of  the  Board. 
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The  Court.  I  do  not  think  that  is  in  the  same  category 
as  the  other.  It  is  what  they  did — and  then  reported,  I 
suppose,  to  the  Director. 

After  argument  of  counsel,  the  following  occurred : 

The  Court.  I  cannot  see  why  there  should  be  an  inquiry 
into  the  things  this  Board  considered.  I  am  going  to  sus¬ 
tain  the  objection.  I  cannot  rule  contrary  to  my  own  judg¬ 
ment.  I  think  the  question  has  nothing  to  do  with  what  is 
before  us. 

The  question  here  is,  What  was  done  by  the  Administra¬ 
tor. 

Of  course,  if  the  question  here  was  whether  he  acted  in 
an  arbitrary  way  without  any  advice  or  without  any  care- 
ful  consideration,  then  that  would  be  different.  However, 
I  have  no  doubt  that  the  fact  is  that  wherever  an  applica¬ 
tion  came  in,  these  people  in  this  office  probably  gave  very 
careful  consideration  to  the  town  where  the  project  was,  the 
population  Of  the  towm,  the  evaluation  of  the  property  in 
the  town,  the  character  of  the  work  done  there,  the  labor 
sitation  there,  whether  the  town  was  adequately  supplied 
with  electrical  conveniences  or  was  not — all  those 
329  things  I  shall  take  for  granted. 

But  I  cannot  see  how  that  has  anything  to  do  with 
the  question  of  whether  the  Secretary  himself  violated  the 
terms  of  this  statute,  or  if  you  know. 

The  Court.  Gentlemen,  I  want  to  understand  and  to  see 
the  questions  that  will  be  brought  before  a  higher  Court. 
But  I  cannot  see  how  everything  that  this  Board  consid¬ 
ered  and  thought  during  the  time  it  was  in  existence,  has 
anything  to  do  with  the  question  of  whether  this  loan  was 
valid  or  invalid. 

I  have  to  take  some  position  on  it,  and  I  shall  sustain  the 
objection. 

Mr.  Acheson.  I  note  an  exception,  if  your  Honor  please. 

Bv  Mr.  Acheson: 

* 

Mr.  Bau,  was  it  the  practice  of  the  Board,  if  it  concluded 
that  the  rates  contained  in  any  application  of  a  city  would 
not  reduce  the  rates  charged  for  electric  current,  to  notify 
the  city  that  in  the  opinion  of  the  Board  the  application 
lacked  social  desirability? 
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Mr.  Scott.  The  same  objection. 

The  Court.  The  same  ruling. 

Mr.  Acheson.  I  note  an  exception. 

The  Court.  Yes. 

Mr.  Acheson.  And  we  offer  to  prove  that  the  Board  it¬ 
self  directly  notified  the  cities  that  their  applications  had 
no  social  desirability  unless  they  would  reduce  rates. 

Mr.  Rau,  were  private  utility  companies  given  an  oppor¬ 
tunity  to  appear  before  the  Board  and  offer  to  reduce  their 
rates  below  the  rates  which  a  city  proposed  in  its  applica¬ 
tion? 

Mr.  Scott.  The  same  objection. 

Mr.  Frank.  We  object  to  the  form  and  the  substance. 

The  Court.  The  same  ruling. 

Mr.  Acheson.  We  note  an  exception,  and  offer  to 
330  show  that  the  practice  of  the  Board  was  to  permit 
private  utility  companies  to  appear  and  offer  to  dis¬ 
cuss  rates  which  were  to  be  put  in  effect,  lower  than  the 
rates  in  application,  and  deprive  the  application  of  social 
desirability. 

By  Mr.  Acheson: 

Mr.  Rau,  was  it  the  practice  of  the  Board  to  inform  pri¬ 
vate  utility  companies  that  proposed  reductions  in  rates  by 
them  would  not  be  considered  until  they  were  actually  put 
in  effect? 

Mr.  Scott.  The  same  objection. 

The  Court.  The  same  ruling. 

Mr.  Acheson.  We  note  an  exception.  And  we  offer  to 
prove  that  the  Board  followed  the  practice  of  notifying 
private  utilities  that  they  must  actually  put  in  effect  a  re¬ 
duction  in  rate  before  the  Board  would  actually  consider 
the  bearing  of  that  reduction  on  the  social  desirability  of 
the  city’s  application. 

By  Mr.  Acheson: 

Was  it  the  practice  of  the  Board  to  permit  a  city,  after 
a  utility  had  actually  put  into  effect  a  lower  rate,  to  appear 
and,  if  it  could,  amend  its  application  and  offer  a  still  lower 
rate  than  the  utility? 

Mr.  Scott.  The  same  objection. 

The  Court.  The  same  ruling. 

Mr.  Acheson.  We  note  an  exception  and  offer; to  prove 
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that  it  was  the  practice  of  the  Board  that,  after  a  city  had 
put  in  an  application,  the  city  was  given  an  opportunity  to 
amend  its  application  and  so  attempt  to  charge  a  still  lower 
rate  than  the  utility. 


By  Mr.  Acheson: 

Mr.  Rau,  was  it  the  practice  of  the  Board  to  disapprove 
an  application,  on  the  ground  of  social  undesirability, 
where  the  utility  actually  put  in  a  lower  rate  and 
331  the  city  was  unable  to  meet  that  rate? 

Mr.  Scott.  The  same  objection. 

The  Court.  The  same  ruling. 

Mr.  Acheson.  We  note  an  exception,  and  offer  to  prove 
that  the  Board  was  in  the  practice  of  disapproving  an  ap¬ 
plication  whe?:e  the  utility  offered  to  put  in  a  lower  rate 
and  the  city  was  not  able  to  meet  that  lower  rate. 


The  witness  resumed  his  testimony  as  follows : 

I  recall  a  conference  with  a  group  protesting  against 
applications  of  the  cities  of  Marlin  and  Plainview,  Texas, 
for  electric  generating  and  distributing  systems.  My  rec¬ 
ollection  is  that  they  discussed  a  rate  which  they  proposed 
to  put  into  effect  in  Marlin  and  Plainview,  Texas.  My 
recollection  of  the  conversation  in  this  conference  was  that 
if  a  lower  rate  were  proposed  by  the  utility,  which  would 
affect  the  earnings  of  the  proposed  plant,  so  that  it  would 
not  be  self-liquidating,  the  project  would  not  be  approved. 

I  could  not  sav  how  manv  instances  there  were  in  which 

•/ 

I  had  similar  conversations  with  representatives  of  private 
utilities.  There  were  a  considerable  number. 

Whereupon  there  was  received  in  evidence  as  Plaintiffs’ 
Exhibit  34,  Order  No.  141  of  the  Federal  Emergency  Ad¬ 
ministration  of  Public  Works  dated  March  16,  1935,  as  fol¬ 
lows  : 

P.  W.  30986 


Federal  Emergency  Administration 
of  Public  Works 


Order  No.  141. 


March  16,  1935. 


The  Electric  Povrer  Board  of  Review  is  herebv  dissolved 
and  the  dockets  will  be  returned  to  the  Public  Works  Ad¬ 
ministration. 
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The  services  of  Mr.  Henry  T.  Hunt,  General  j  Counsel, 
will  be  required  for  special  assignments  by  the  Ad- 

332  ministrator  of  Public  Works  in  view  of  the  pending 
new  program;  he  will  also  have  referred  tp  him  all 

questions  relating  to  public  works  requiring  le$al  inter¬ 
pretation.  The  Chief  Counsel’s  opinions  will  bb  coordi¬ 
nated  with  the  administrative  procedure  by  routing  through 
the  office  of  the  Director,  Legal  Division,  Public  Works 
Administration,  before  being  presented  for  the  Signature 
of  the  Administrator. 

HAROLD  L.  ICK^S 

Administrator. 

Whereupon  the  witness  was  temporarily  withdrawn. 

On  May  11, 1936,  the  witness  resumed  the  stand  and  testi¬ 
fied  as  follows : 

Earlier  in  my  testimony  I  was  asked  this  question : 

‘  ‘  Q.  Did  Mr.  Hunt  prepare  for  the  Board  a  memorandum 
to  Mr.  Ickes  pointing  out  the  existence  of  this  problem  V’ 
My  answer  was, 4  4  Yes ;  he  did. ’  9 

I  did  not  see  Mr.  Hunt  give  such  a  memorandum  to  Mr. 
Ickes.  Mr.  Hunt  drafted  and  submitted  to  me  for  my  com¬ 
ments  a  memorandum  on  that  question.  It  was  discussed 
between  us  that  this  memorandum  was  prepared  bring 
the  matter  under  discussion  before  the  Administrator.  That 
is  what  the  memoranda  were  for.  I  worked  on  a  number 
of  such  memoranda.  I  was  also  asked  whether  Mr.  Ickes 
sent  to  the  Board  copies  of  a  letter  which  he  wrote  to  the 
President  and  the  reply  which  the  President  sent  to  him, 
and  the  court  directed  me  to  answer  that  question  yes  or 
no,  and  I  answered  it,  Yes.  Now  I  did  not  see  M|r.  Ickes 
give  Mr.  Hunt  that  memorandum.  But  Mr.  Hunt  did  bring 
the  correspondence  between  Mr.  Ickes  and  the  President 
to  my  attention;  yes,  he  brought  it  to  my  attention.  I  be¬ 
lieve  I  saw  the  original.  I  am  not  sure  of  that.  But  I  do 
recollect  that  one  of  the  memorandums  was  signed  with 
the  President’s  initials  in  lead  pencil.  Of  pourse  I 

333  was  in  the  conference  at  the  time  it  was  done  and  I 
just  glanced  it  over  and  laid  it  back.  So  I  have  that 

kind  of  a  recollection  because  it  was  quite  evident  1(o  me  it 
was  signed  in  lead  pencil  as  if  somebody  did  it  in  d  hurry. 
There  was  no  cross  examination. 
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334  Whereupon  N.  T.  Veatch,  Jr.,  was  called  as  a  wit¬ 
ness  on  behalf  of  the  plaintiffs  and,  having  been  first 
duly  sworn,  testified  as  follows: 

Direct  examination 

I  live  in  Kansas  City,  Missouri.  I  am  an  engineer,  a  mem¬ 
ber  of  the  firm  of  engineers,  Black  &  Veatch.  I  am  a  grad¬ 
uate  of  the  engineering  shcool  of  the  University  of  Kansas, 
1909.  Between  the  date  of  graduation  and  the  formation 
of  the  firm  of  Black  &  Veatch,  I  spent  one  year  as  instruc¬ 
tor  at  the  University  of  Kansas  in  the  engineering  school; 
two  years  on  construction  of  electric  light  and  water  plants, 
and  a  little  over  a  year  as  superintendent  of  the  water  sys¬ 
tem  at  Keokuk,  Iowa.  In  1914  I  became  a  member  of  the 
firm  of  Black  &  Veatch,  and  have  since  been  connected  with 
it.  Our  practice  has  covered  the  field  of  municipal  im¬ 
provements,  such  as  water  supply,  electric  lighting  and 
power,  sewage  and  sewage  disposal,  valuation  work,  and 
special  reports.  I  have  designed  25  or  30  electric  power 
and  light  plants.  I  have  valued  electric  light  and  power 
plants  having  a  total  value  which  would  exceed  $500,000,- 
000.  I  am  familiar  with  all  the  factors  of  cost  which  go 
into  the  construction  of  an  electric  light  and  power  plant. 
I  was  employed  by  the  Texas  Utilities  Corporation  to  make 
an  estimate  as  to  the  cost  of  constructing  the  proposed 
municipal  plant  in  Plainview,  Texas.  In  connection  with 
doing  that,  I  went  to  Plainview  and  studied  the  actual  situ¬ 
ation  and  familiarized  myself  with  the  city’s  application  to 
the  Public  Works  Administration.  I  also  studied  the  plans 
and  specifications  of  the  engineers  employed  by  the  city  of 
Plainview.  As  the  result  of  that  study  and  investigation, 
I  have  prepared  an  estimate  of  cost  of  constructing  the 
municipal  light  and  distribution  system  proposed  by  the 
city  of  Plainview  in  its  application  to  the  Public  Works 
Administration,  showing,  among  other  things,  the  labor 
cost  and  other  costs. 

Whereupon  the  witness  identified  as  the  estimate 
335  prepared  by  him  a  document  which  was  marked 
plaintiffs’  Exhibit  61  for  identification  offered  in 
evidence  and,  upon  objection  by  defendants  on  the  ground 
of  irrelevancy,  excluded.  An  exception  was  allowed.  In 
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the  course  of  defendants’  reply  testimony,  the  objection 
was  withdrawn  and  the  document  received  in  evidence. 
Plaintiffs  ’  Exhibit  61  is  as  follows : 

Plaintiff si  Exhibit  61. 

Subject:  Plain  view,  Texas. 

Work:  Estimate  of  Cost  of  Project  proposed  by  City 
and  outlined  in  specification  filed  by  it. 

Material  Labor 

Plus  Plus 

General  General 

Direct  Costs  Direct  Costs  Total 


Building . $13,711  $7,400 

Engines  and  Auxiliaries .  i50,380  i3,970 

Distribution  System 

Poles,  Towers  and  Fixtures .  22,355  13,219 

Conductors .  18,325  8,056 

Transformers .  22,091  1,581 

Services .  6,691  6,675 

Meters . 22,062  3,559 

Street  Lighting  (overhead)  .  4,466  1,734 

$260,081  $56,194 

Plus  Contractors’  Profit  at  10% .  26,008  5,619 


$286,089  $61,813 

Plus  Engineering  at  5%  . 

Plus  Interest  during  construction  . 

Plus  White  Way  (to  be  purchased)  . 


$21,111 

164,350 

35,574 

26,381 

23,672 

13,366 

25,621 

6,200 

$316,275 

31,627 

$347,902 

17,395 

$365,297 

6,642 

$371,939 

23,529 


$395,468 

Plus  Storeroom  and  Garage  at  City  figure . .  1,765 

Plus  transportation  Equipment  figure .  1,529 

Plus  Office  Equipment  figure  .  1,176 

Total .  $399,938 


336  Whereupon  the  witness  was  asked  to  state  the  per¬ 
centage  which  the  cost  of  labor  at  the  site  would  bear 
to  the  total  cost  of  the  Plainview  municipal  electric  project. 
An  objection  made  by  counsel  for  defendants  was  sustained. 
Counsel  for  plaintiffs  offered  proof  that  the  cost  of  labor 
at  the  site  would  be  14%  of  the  total  cost  of  the  project. 
The  offer  of  proof  was  rejected  and  an  exception  of  it  was 
noted  and  allowed.  Whereupon  the  witness  resumed  his 
testimony  as  follows :  I  have  made  a  study  of  the  various 
factors  which  enter  into  the  division  of  business  between  a 
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municipal  electric  plant  and  a  competing  private  utility. 
I  have  also  made  a  study  of  the  consumer  accounts  of  the 
Texas  Utility  Company  in  Plain  view,  Texas,  as  well  as  a 
study  of  the  rates  of  the  Texas  Utility  Company  now  in 
effect  in  Plainview,  and  the  rates  proposed  to  be  put  into 
effect  by  the  City.  Based  upon  these  factors,  I  have  an 
opinion  as  to  the  percentage  of  business  which  the  munic¬ 
ipal  plant  would  obtain  if  built  and  operated  as  proposed. 

Whereupon  the  witness  was  asked  to  state  his  opinion. 
An  objection  by  counsel  for  defendants  was  sustained  on 
the  ground  that  the  matter  was  purely  speculative.  Coun¬ 
sel  for  plaintiffs  offered  to  prove  that  the  proposed  munic¬ 
ipal  system,  it  built,  would  obtain  fifty  per  centum  of  the 
existing  business  from  Plainview,  Texas.  The  offer  of 
proof  was  rejected  and  an  exception  was  noted  and  allowed. 

Whereupon  the  witness  resumed  his  testimony  as  fol¬ 
lows:  I  have  prepared  a  schedule,  which,  in  my  opinion, 
is  correct,  showing  the  dollar  revenue,  based  on  1935  oper¬ 
ating  figures  of  the  Texas  Utilities  Company,  which  the 
Company  would  lose  and  the  City  plant  would  gain  in  the 
event  that  it  is  built  and  operated  as  proposed. 

337  The  witness  identified  as  his  schedule  a  document 
which  was  marked  plaintiffs’  Exhibit  62  for  iden¬ 
tification.  This  was  offered  in  evidence  and,  upon  objec¬ 
tion  by  defendants  on  the  ground  that  it  was  speculative, 
was  excluded.  An  exception  was  noted  and  allowed.  Sub¬ 
sequently,  in  the  course  of  defendants’  testimony,  the  ob¬ 
jection  was  withdrawn  and  plaintiffs’  Exhibit  62  was  re¬ 
ceived  in  evidence.  The  Exhibit  is  as  follows: 

Plainview,  Texas 
!  Estimate  of  Probable  Revenue  of 
Citv  Plant 

This  estimate  is  based  upon  assumption  that  City  will 
receive  an  average  of  50%  of  the  revenue  now  enjoyed  by 
the  Company,  after  deducting  revenue  from  water  and 
street  lighting,  and  adding  street  lighting  to  the  50%  fig¬ 
ure,  as  follows : 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  I^KES.  263 

I 


Total  Revenue  to  Company  1935  .  .$145,718 

Total  for  water . $11,364 

Total  for  street  lighting .  4,389 

Total  water  and  street  lighting . J.$  15,753 


Total  less  water  and  street  lighting .  129,965 

50%  of  $129,965  .  64,983 

Plus  street  lighting .  4,389 

Total  revenue  . $  69,372 


Whereupon  the  witness  resumed  his  testimony  a£  follows : 
I  have  prepared  an  estimate  of  the  expense  of  operating  the 
proposed  City  plant,  if  that  plant  is  to  obtain  the  gross 
revenue  which  is  shown  in  plaintiffs’  Exhibit  6^.  In  my 
opinion  the  estimate  is  correct. 

Whereupon  the  witness  identified  as  the  estimate  pre¬ 
pared  by  him  a  document  which  was  marked  plaintiffs’  Ex¬ 
hibit  63  for  identification,  offered  in  evidence  and,  upon  ob¬ 
jection  by  defendants  on  the  ground  that  it  was  speculative, 
excluded.  An  exception  was  noted  and  allowed.  In 
338  course  of  defendants’  testimony,  the  objection  was 
withdrawn  and  the  document  received  in  evidence. 
Plaintiffs  ’  Exhibit  63  is  as  follows : 

Plainview,  Texas 

Statement  of  Estimated  Annual  Expense 
Including  Proper  Depreciation  Charge. 


Estimated  Expense 
Salaries : 

General  Superintendent  (part  time)  . . .  .$1,500 

Clerical  help  in  office .  2,4C|0 

Solicitor  for  new  business .  1,200 

Line  foreman  .  1,500 

Line  assistants  (2)  .  2,400 

Chief  engineer  at  plant .  1,800 

Plant  operators  (3)  .  3,600 

Plant  maintenance  labor .  2,400 


Total  salaries 
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Maintenance  Expense: 

Plant  maintenance  materials . $2,700 

Line  maintenance  materials .  1,500 


Total  Maintenance  Expense .  4,200 

Service  Truck  Operation  and  Maintenance .  1,000 

Commercial  Expense: 

Printing,  postage  and  office  supplies ....  300 

Publicity  and  advertising . .  750 

Miscellaneous  expense  .  1,500 


Total  Commercial  Expense .  2,550 

Fuel  and  Lubricating  Oil : 

Fuel  Oil  (9.K.W.H.  per  gal.)  238,000  gal. 

@  10,710 

Lubricating  Oil  (1000  K.W.H.  per  gal.) 

2140  gal.  @  50^ . 1,070 

Misc.  water,  charts,  etc .  500 


Total  Fuel  and  Lubricating  Oil .  12,280 


Insurance  Expense : 

Premiums  on  tire,  tornado  and  employees 

compensation  and  public  liability  . . .  2,080 


2,080 


Total  Operating  Expense .  38,910 

Proper  Depreciation  .  19,000 

Uncollectible  Accounts  .  4,850 


Total  Annual  Expense  Exclusive  of  Debt  Service . .  62,7 60 

339  Whereupon  the  witness  resumed  his  testimony  as 
follows:  I  have  prepared  a  schedule  showing  the 
proper  annual  depreciation  charge  which  should  be  made 
upon  the  proposed  City  plant  in  Plainview,  Texas. 

Whereupon  the  witness  identified  and  there  was  offered 
and  received  in  evidence  as  plaintiffs 9  Exhibit  64  a  schedule 
reading  as  follows : 
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Plainview,  Texas 

Life  Expectancies,  Wearing  Values, 

Annual  Depreciation 
Sinking  Fund  Basis 
Interest  2%% 

Annual 


Assumed  Assumed 

Annual 

Depre¬ 

deprecia¬ 
tion  rate 
corrected 

Annual 

depre¬ 

ciation 

Account 

life 

wear¬ 

ciation 

for 

Invest¬ 

in  years 

ing  value 

rate 

salvage 

ment 

charge 

Structures 

50 

% 

100 

% 

1.03 

% 

1.03 

$ 

24,813 

$ 

256 

Oil  engines  and 
Auxiliaries 

15 

100 

5.58 

5.58 

177,403 

15,882 

9,890 

Electric  plant 
equipment 

20 

90 

3.91 

3.52 

560 

Poles  and  fixtures 

18 

100 

4.47 

4.47 

41,835 

1,830 

Overhead  conductors 

20 

95 

3.91 

3.71 

31,026 

1,150 

Transformers 

20 

98 

3.91 

3.83 

27,839 

1,060 

Services 

20 

100 

3.91 

3.91 

15,719 

453 

Meters,  electric 

15 

98 

5.58 

5.46 

30,131 

1,640 

Street  lighting  system 
overhead 

15 

100 

5.58 

5.58 

7,290 

405 

Whiteway  Street  Lts. 

15 

100 

5.58 

5.58 

23,529 

1,320 

Store  room  and  garage 

20 

100 

3.91 

3.91 

1,765 

69 

Office  equipment 

10 

75 

8.90 

6.69 

1,176 

78 

Autos  and  trucks 

4 

80 

24.08 

19.1 

1,529 

290 

Total 

4.76 

399,937 

19,001 

340  Whereupon  the  witness  resumed  his  testimony  as 
follows :  A  property,  such  as  the  one  in  question,  is 
composed  of  many  units.  Each  one  of  those  units  starts  out 
in  a  100  per  cent  condition,  and  during  its  useful,  life  the 
condition  goes  from  a  hundred  percent  down  either  to  sal¬ 
vage  or  to  nothing.  The  wiping  out  of  the  property  and 
replacement  of  those  units  may  start  a  week  after  the  plant 
is  built.  For  example,  an  automobile  may  run  into  a  tele¬ 
graph  pole,  or  a  fire  may  burn  a  meter.  Any  number  of 
casualties  may  occur.  A  plant  has  to  go  on  and  o]  Derate  in 
100  percent  operating  condition  in  order  to  give  service.  In 
order  to  keep  that  plant  in  a  100  percent  operating  condi¬ 
tion,  money  has  to  be  ploughed  back  from  source  in  order 
to  maintain  service.  Plaintiffs’  Exhibit  64,  slows  my 
opinion  of  the  proper  depreciation  charged.  Jt  means 
that  this  sum  of  money  is  required  to  assure  replacing  units 
that  have  to  be  replaced,  either  from  casualty  or  other 
causes,  and  to  keep  the  integrity  of  the  plant  so  that  it  can 
continue  giving  100  percent  operating  service. 
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Direct  examination — Resumed 

Yesterday  I  testified  that  I  had  prepared  estimates  on 
prospective  earnings  for  the  proposed  city  plant,  and  pros¬ 
pective  expenses.  In  the  course  of  my  professional  prac¬ 
tice,  I  am  retained  by  clients  to  make  such  estimates  for 
them — that  is,  estimates  of  future  earnings  and  future  ex¬ 
penses.  There  are  very  few  projects  that  involve  expendi¬ 
tures  of  money  that  do  not  also  involve  studies  as  to  prob¬ 
able  earnings  and  economic  soundness.  These  estimates 
which  I  make  for  my  clients  are  for  the  purpose  of  being 
used  in  the  exercise  of  business  judgment,  and  they  are  used 
in  that  way.  In  the  application  of  the  City  of  Plainview  to 
the  Public  Works  Administration,  which  is  in  evidence  and 
is  numbered  Plaintiffs 9  Exhibit  25- A,  on  the  bottom  of  page 
7  and  the  top  of  page  8  is  an  estimate  of  the  probable  divi¬ 
sion  of  business  between  the  proposed  plant  and  the 
341  company  plant,  also  on  pages  8  and  9  of  the  pro¬ 
posed  gross  dollar  earnings  and  proposed  operating 
expenses.  The  estimates  which  I  testified  yesterday  that  I 
had  prepared,  are  of  the  same  general  character  as  the  es¬ 
timates  contained  in  the  application,  and  refer  to  the  same 
items. 

I  have  also  computed  the  average  annual  cost  over  a  pe¬ 
riod  of  15  years  for  renewals  and  replacements  of  plant 
equipment  upon  the  proposed  Plainview  project.  My  cal¬ 
culation  on  the  requirements  for  proper  depreciation  and 
also  renewals  and  replacements  has  been  predicated  upon 
the  exact  plant  at  Plainview,  the  type  of  plant  involved, 
the  character  of  its  business,  which  will  be  a  competing  one 
with  an  existing  company,  and  recognizing  the  fact  that  it 
must  be  maintained  in  a  condition  that  will  give  competing 
service.  The  item  of  renewals  and  replacements  represents 
the  cost  that  would  be  necessary  to  keep  the  property  in  a 
condition  that  would  give  service. 

Distinguishing  between  the  renewals  and  replacements 
and  the  proper  depreciation,  the  renewal  and  replacement 
figure  would  keep  the  plant  in  an  operating  condition  but 
in  a  less  efficient  condition  through  its  life  and  would  not 
make  possible  additions  and  betterments  that  would  keep 
the  plant  in  step  with  advance  in  the  art. 

For  instance,  the  engines  might  be  quite  obsolete  before 
the  end  of  their  useful  life,  in  which  case  if  they  were  com- 
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peting  with  the  private  company,  the  private  company  no 
doubt  would  have  the  most  efficient  equipment  throughout, 
and  be  able  to  render  better  and  cheaper  serviced  In  my 
figure  for  renewals  and  replacements,  I  have  nothing  for 
the  replacement  of  that  engine  by  a  more  modern  engine 
when  it  becomes  obsolete.  But  I  do  have  a  figure  in  there 
which  would  replace  a  broken  part  of  the  engine  or  a  cracked 
cylinder  head.  Perhaps  my  point  would  be  plainef  by  this 
explanation :  It  would  be  possible  to  take  a  Model  T. 

342  Ford,  for  instance,  and  by  renewing  gaskets  and  bor¬ 
ing  cylinders  out,  once  in  a  while,  and  putting  on  new 

fenders,  and  so  forth,  keep  it  so  it  would  operate  wjth  prac¬ 
tically  the  same  service  factor  as  that  car  did  newJ  But  it 
would  not  compare  at  all  with  a  more  improved  unit,  and 
would  not  have  the  same  value  at  any  time  as  a  newer  and 
more  improved  unit.  My  renewal  and  replacement  figure 
is  the  amount  necessary  to  keep  that  Model  T.  For^  operat¬ 
ing  as  well  as  a  Model  T.  Ford  can  operate.  And  the  depre¬ 
ciation  figure  is  the  amount  which  would  enable  you,  at  the 
time  the  Model  T.  Ford  became  obsolete,  to  buy  a  ljiew  car. 

The  annual  cost  over  a  period  of  15  years,  of  Renewals 
and  replacements  is  $10,000  a  year  average. 

I  have  prepared  a  statement  of  the  annual  expense  which 
this  proposed  city  plant  would  incur,  including  as  one  of 
the  items,  instead  of  a  proper  depreciation  charge,  a 
$10,000-a-year  charge  for  replacements  and  renewals. 

Whereupon  the  witness  identified  as  his  statement  and 
there  was  received  in  evidence  as  Plaintiffs  ’  Exhibit  65,  a 
document  reading  as  follows :  j 

343  Plaintiffs’  Exhibit  65 

Plainview,  Texas 

Statement  of  Estimated  Annual  Expense  Including  Actual 
Replacements  and  Renewals  Instead  of  Proper  Depre¬ 
ciation  Charge. 

Estimated  Expense: 

Salaries : 

General  Superintendent  (part  time) . . .  .$1,500 


Clerical  help  in  office .  2,400 

Solicitor  for  new  business .  1,200 

Line  foreman  .  1,500 
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Estimated  Expenses : 

Salaries : 

Line  assistants  (2) . $2,400 

Chief  engineer  at  plant . 1,800 

Plant  operators  (3)  .  3,600 

Plant  maintenance  labor .  2,400 


Total  salaries .  16,800 

Maintenance  Expense : 

Plant  maintenance  materials .  2,700 

Line  maintenance  materials  .  1,500 


Total  Maintenance  Expense .  4,200 

Service  Truck  Operation  and  Maintenance .  1,000 

Commercial  Expense : 

Printing,  postage  and  office  supplies  ....  300 

Publicity  and  advertising . .  750 

Miscellaneous  expense  .  1,500 


Total  Commercial  Expense .  2,550 

Fuel  and  Lubricating  Oil : 

Fuel  oil  (9  K.W.H.  per  gal.)  238,000  gal. 

@  4%tf  . ...  10, 710 

Lubricatiiig  oil  (1000  K.W.H.  per  gal.)  2140 

gal.  @  50^  .  1,070 

Misc.  water,  charts,  etc .  500 


Total  Fuel  and  Lubricating  Oil .  12,280 

Insurance  Expense : 

Premiums  on  fire,  tornado  and  employees 

compensation  and  public  liability  . .  2,080 

Total  Insurance  Expense .  2,080 


Total  Operating  Expense .  38,910 

Replacements  and  Renewals*  . 10,000 

Uncollectible  Accounts  .  4,850 


Total  Annual  Expense  Exclusive  of  Debt  Service. .  53,760 

•Minimum  amount  required  to  provide  service  to  consumers. 
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344  I  have  a  statement  of  the  annual  expense  which 
this  proposed  city  plant  would  incur,  including  as 
one  of  the  items,  instead  of  a  proper  depreciation  charge,  a 
$10,000-a-year  charge  for  replacements  and  renewals. 

Whereupon  the  witness  resumed  his  testimony  as  follows : 
I  am  familiar  with  the  terms  of  the  contract  dated  Decem¬ 
ber  4, 1935,  between  the  Federal  Emergency  Administration 
of  Public  Works  and  the  City  of  Plainview,  and  nave  pre¬ 
pared  a  table  based  upon  the  terms  of  that  contract,  show¬ 
ing  accurately  the  annual  requirements  necessary  |  for  prin¬ 
cipal  retirements  and  interest  payments  upon  th£  amount 
of  bonds  contemplated  by  it. 

Whereupon  the  witness  identified  as  his  table  ind  there 
was  received  in  evidence  as  Plaintiffs’  Exhibit  66!,  a  docu¬ 
ment  reading  as  follows : 

Plainview,  Texas 
Bond  and  Interest  Table 


Based  on  terms  of  contract  between  PWA  and  pity,  and 
assuming  plant  to  be  completed  January  1st,  19371  Interest 
at  4%  per  annum 


Principal 

Principal 

Amount 

Total 

Year 

unpaid  at 

payment 

of  annual  i 

mnual 

June  1st 

June  1st 

interest  p 

ayment 

1937 

$328,000 

$10,000 

$12,920  S 

>22,920 

38 

318,000 

15,000 

12,420 

27,420 

39 

303,000 

20,000 

11,720 

31,720 

40 

283,000 

20,000 

10,920 

30,920 

41 

263,000 

20,000 

10,120 

30,120 

42 

243,000 

20,000 

9,320 

29,320 

43 

223,000 

25,000 

8,420 

33,420 

44 

198,000 

25,000 

7,420 

32,420 

45 

173,000 

25,000 

6,420 

31,420 

46 

148,000 

25,000 

5,420 

30,420 

47 

123,000 

30,000 

4,320 

34,320 

48 

93,000 

30,000 

3,120 

33,120 

49 

63,000 

30,000 

1,920 

31,920 

50 

33,000 

33,000 

660 

33,660 

345 

Plaintiffs  ’ 

Exhibits  62-66, 

inclusive,  sh< 

>w  quite 

conclusively  that  the  project  would  not  be 

economi- 

cally 

sound  or  self-liquidating. 

The  probable 

revenue 
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would  fall  considerably  below  the  operating  expenses  plus 
debt  service  and  proper  depreciation.  They  even  fall  be¬ 
low  the  figures  based  on  simply  replacements  and  renewals 
required  to  keep  the  plant  operating.  The  proposed  plant 
could  not  even  pay  the  interest  charge  on  the  proposed 
bonds  after  paying  operating  expenses,  including  therein 
renewals  and  replacements. 

Cross  Examination 

Plaintiffs’  Exhibit  66  for  identification,  which  is  the  Bond 
and  Interest  Table  prepared  by  me,  shows  that  I  start  out 
with  a  loan  of  $328,000;  and  Plaintiffs’  Exhibit  61,  which  is 
the  estimate  of  the  cost  of  the  project  proposed  by  the  City, 
shows  my  estimate  of  the  cost  of  building  that  plant  as 
$399,938.  I  have  not  always  had  the  opinion  that  that  would 
be  the  cost.  On  January  19,  1935,  I  indicated  that  the  cost 
would  only  be  $339,462.  The  earlier  estimate  was  made  in 
connection  with  an  investigation  at  the  time  of  the  com¬ 
pany’s  protest,  a  year  or  more  ago.  It  was  made  on  rather 
meager  information.  Since  that  time  wre  have  had  com¬ 
plete  specifications,  and  also  prices  have  changed  some — 
and,  therefor^,  I  have  now  a  different  estimate.  I  do  not 
mean  that  the  cost  of  materials  and  labor  necessary  to  go 
into  this  plant  has  increased  from  January  19,  1935,  to  the 
present  date  in  the  amount  of  $60,000.  There  is  a  decided 
difference  in  the  quantities  involved  in  the  twro  estimates. 
One  item,  I  remember,  alone,  the  meters,  was  almost 
doubled — $15,(300  for  additional  meters  that  the  specifica¬ 
tions  called  for,  that  we  did  not  have  included  in  the  units 
in  the  first  estimate.  Both  estimates  ware  based  on  the 
P.  W.  A.  requirement  as  to  wages,  which  I  understand  at 
present  to  be  the  same  as  in  January  of  1935.  If  that  un¬ 
derstanding  is  incorrect  to  a  material  extent,  my 
346  present  figures  would  be  incorrect  to  a  material  ex¬ 
tent.  For  the  reasons  stated,  I  prepared  a  report  as 
an  expert  in  January,  1935,  to  be  used  in  a  protest  made  to 
the  Administrator,  in  wdiich  I  named  a  figure  of  $339,462  as 
indicating  to  the  Administrator  that  he  was  making  too 
large  a  loan  and  grant  to  the  company ;  but  since  then,  and 
since  this  litigation  has  begun,  I  have  revised  my  figures 
so  as  to  increase  that  by  $60,000.  I  was  willing  to  have 
someone  rely  on  the  figures  prepared  in  January,  1935. 
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We  made  estimates  based  on  the  best  figures  w^  had;  and 
I  had  made  it  clear  at  the  time — -that  it  was  bas^d  on  such 
figures.  When  I  was  preparing  a  report  in  Janiary,  1935, 
I  discussed  the  matter  with  Mr.  H.  L.  Allen,  vice-president 
of  the  Texas  Utilities  Company,  who  has  testified  in  this 
case.  I  do  not  know  whether  he  made  an  estimate  or  had 
referred  to  an  estimate  of  the  cost  of  the  property,  in  a  com¬ 
munication  addressed  to  the  Administrator.  I  dd  not  recall 
whether  he  discussed  with  me  an  estimate  by  him  of  the  cost 
of  constructing  this  plant.  I  do  not  remember  his  using  a 
figure  of  the  cost  of  this  plant  as  being  not  to  exceed 
$270,000.  I  did  not  talk  to  him  frequently  about  this  mat¬ 
ter.  I  had  a  conference  with  him,  I  think,  one  hfternoon, 
the  purpose  of  which  was  to  obtain  operating  data  and  other 
physical  data  at  Plainview.  It  was  not  suggested  to  me  by 
anybody  that  the  figure  I  used  in  January,  1935,  j  should  be 
revised.  I  found  that  the  quantities  on  which  th6  estimate 
in  1935  had  been  based,  differed  from  those  actually  called 
for  in  the  specifications  prepared  for  the  City.  Those  spe¬ 
cifications  were  not  attached  to  the  application  oi  the  City, 
which  I  saw  before.  I  did  not  see  specifications  at  the  time 
the  estimate  of  1935  was  made.  I  had  the  application  itself, 
but  not  the  specifications.  I  estimated  the  cost  without 
knowing  what  the  specifications  were.  We  were  asked  to 
prepare  an  estimate  of  what  the  probable  cost  of  a  munici¬ 
pal  plant  would  be  in  Plainview.  And  we  made  an 
347  estimate  based  on  our  general  information  4s  to  what 
a  plant  of  that  type  would  cost. 

Since  that  time  we  have  had  access  to  the  detailed  speci¬ 
fications.  The  quantities  that  we  used  and  the  type  of  ma¬ 
terial  we  used  differed  from  the  ones  in  the  specifications. 
And  this  present  estimate  is  based  on  the  exact  quantities, 
as  near  as  we  have  been  able  to  tell  from  the  present  speci¬ 
fications  and  the  present  prices,  as  based  on  the  ]j)lant  pro¬ 
posed  by  the  City. 

Assuming  your  hypothetical  case  regarding  depreciation, 
if  a  company  built  a  plant,  with  $200,000  of  its  own  funds 
and  $800,000  of  borrowed  money,  and  thereafter  kept  its 
maintenance  up,  and  out  of  the  earnings,  repaid  the  entire 
$800,000  and  interest,  and  also  built  up  a  fund  of  $200,000, 
I  do  not  propose  that  it  should  also  have  built  up  a  fund 
equal  to  the  $800,000. 
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The  ordinary  maintenance  charge  includes  simply  main¬ 
tenance.  Now,  the  minimum  amount  of  money  that  would 
have  to  be  used  to  keep  that  property  in  operating  condi¬ 
tion  would  be  the  cost  of  the  maintenance  items  plus  these 
renewals  and  replacements  required  to  keep  the  property 
in  condition  so  that  it  can  give  service. 

You  do  not  have,  with  this  depreciation  fund,  the  two 
funds  at  the  end  of  the  life  of  the  property.  And  without 
this  depreciation,  it  is  impossible  to  keep  it  in  an  operating 
condition.  Depreciation  should  take  care  of  the  mainte¬ 
nance  and  thb  renewals  and  replacements  plus  obsolescence 
and  inadequacy  and  so  forth — the  entire  thing.  That  is  one 

fund.  The  alternative  fund  is  the  strictlv  renewals  and  re- 

•> 

placements,  which  is  a  sum  above  the  ordinary  maintenance 
charge  which  is  actually  required  to  keep  the  property  oper¬ 
ating.  The  property  made  up  of  a  lot  of  composite  units 
reaches  a  point,  so  far  as  physical  condition  is  concerned, 
below  which  it  cannot  go  and  still  give  service.  It  is  main¬ 
tained  at  that  approximately  level  line  of  physical 
348  condition  by  plowing  back  money  for  renewals  and 
replacements  and  other  things  that  cause  deteriora¬ 
tion  of  the  property  and  diminution  in  value.  And  that  is 
the  depreciation  fund  I  am  talking  about.  You  would  not 

have  a  fund  of  dollars.  Most  of  that  monev  would  be 

% 

plowed  back  into  the  property,  to  keep  it  up  and  keep  it 
operating.  You  ought  to  have  enough  money  to  equal  the 
amount  of  accrued  depreciation  of  that  property.  I  would 
say  the  proper  depreciation  fund  would  probably  have  on 
hand  at  that  time  approximately  $150,000.  And  the  plant 
would  be  worth  $850,000  at  that  time.  You  would  have  a 
paid-for  plant. 

If  I  suppose  two  companies,  one  of  which  invests  of  its 
own  money  a  million  dollars  in  constructing  a  plant,  and 
the  other  of  which  borrows  $800,000  and  invests  of  its  own 
funds  $200,000 ;  and  if  the  second  company  pays  out  of  the 
earnings  of  the  property  the  $800,000  and  interest  thereon, 
I  would  not  say  that  the  two  companies,  at  the  end  of  that 
period,  should  have  on  hand  identically  the  same  amount  of 
money  and  property.  The  one  would  have  to  put  out  a  good 
deal  more  money  during  that  period,  to  keep  the  plant  op¬ 
erating,  than  the  other  one  would,  on  account  of  the  fact 
that  it  is  paying  off  its  security  obligation,  plus  actual  re- 
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quired  expenditures  without  which  the  plant  could  not  oper¬ 
ate.  The  depreciation  funds  should  be  the  same. 

Redirect  Examination 

The  estimate  of  the  cost  of  the  proposed  plant  which  was 
submitted  in  January,  1935,  was  prepared  on  tide  basis  of 
the  application  of  the  City,  which  is  Plaintiffs  ’  Exhibit  25- A, 
I  believe,  and  the  amended  application,  which  is  Plaintiffs’ 
Exhibit  25-B.  Those  two  documents  describe  in  some  de¬ 
tail  the  plant  which  the  City  wishes  to  build.  We  obtained 
some  local  information  in  addition  to  that  application.  But 
the  application  and  the  information  obtained  lo|callv  were 
the  background  of  our  study.  I  have  siiice  seen  a 
349  document  prepared  by  the  city  engineers  giving  the 
full  plans  and  specifications.  That  document  was  in 
existehce  at  the  time  I  made  this  estimate.  I  asked  for  the 
specifications,  but  they  were  non-available  to  me.  The  de¬ 
scription  of  the  plant  in  the  application  and  the  amended 
application  might  be  fulfilled  by  one  of  several  plans  or 
specifications.  I  prepared  the  first  estimate  oii  the  basis 
of  the  minimum  plant  which  the  City  would  reduire  to  do 
the  business.  When  I  saw  the  plans  of  the  city  engineers,  I 
found  that  they  were  in  excess  of  the  minimum  require¬ 
ments.  The  present  estimate  is  based  on  a  little  better  type 
of  pole  than  we  first  figured  on;  more  equipment  in  the 
plant  than  we  had  figured  on.  The  City  has  designed  a 
better  and  more  elaborate  plant  than  the  one  on  which  I 
made  my  first  estimate.  There  have  been  price  changes.  I 
included  some  things  in  the  second  one  which  I  did  not  in¬ 
clude  in  the  first.  The  difference  between  my  present  esti¬ 
mate  and  that  made  a  year  ago,  is  that  the  present  one  is 
made  on  the  City’s  specifications,  which  call  for  a  more 
elaborate  plant ;  it  is  due  to  price  changes ;  and  j it  is  due  to 
additional  items’  being  put  in. 

In  determining  labor  costs  in  both  estimated,  I  used  a 
document  signed  by  Julian  Montgomery,  StateJ  Engineer, 
Public  Works  Administration.  The  caption  is  “Article  IV, 
Federal  Emergency  Administration  of  Public  Works,  Fort 
Worth  Division,  Labor  Classification  and  Minimum  Wage 
Scale.”  The  prices  we  used  are  taken  from  that  wage 
scale.  Whereupon  a  document  entitled  Article  IV,  Federal 
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Emergency  Administration  of  Public  Works,  Fort  Worth 
Division,  Labor  Classification  and  Minimum  Wage  Scale, 
was  identified  by  the  witness  and  received  in  evidence  as 
Plaintiffs  ’  Exhibit  67. 

My  estimate  of  renewals  and  replacements  was  my  esti¬ 
mate  of  that  sum  necessary  to  keep  the  plant  operating — not 
taking  into  account  items  for  obsolescence  or  falling 
350  off  in  efficiency.  Now,  the  second  figure  of  deprecia¬ 
tion  is  to  keep  the  plant  running  as  efficiently  as  an 
electric  light  plant  can  run.  A  depreciation  charge  is  not 
for  the  purpose  of  building  up  a  sum  of  money  to  have  at 
the  end,  but  for  the  purpose  of  keeping  the  plant  continually 
modern  and  efficient. 

Donald  A.  Henry  was  called  as  a  witness  for  and  on  be¬ 
half  of  the  plaintiffs  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

I  live  in  New  York  Citv.  I  am  rate  and  valuation  engineer 
for  Stone  &  Webster  Service  Corporation,  of  New  York  City, 
which  has  a  contract  for  management  with  Texas  Utilities 
Company — no  other  interest  than  that.  I  am  an  engineer. 
I  was  graduated  in  the  vear  1909  from  the  Universitv  of 
Illinois,  College  of  Electrical  Engineering.  I  spent  one 
year  in  the  shops  of  the  Westinghouse  Company,  on  design 
and  construction  of  electrical  machinery ;  then  taught  at  the 
Electrical  Engineering  College  of  the  University  of  Illi¬ 
nois;  then  worked  for  the  Sanitary  District  of  Chicago,  in 
the  operation  of  electric  substations  and  its  40,000-horse¬ 
power  power  station,  at  Lockwood,  Illinois.  I  then  took 
charge  for  the  Illinois  Traction  System  of  power  sales,  con¬ 
tracts,  meter  testing,  meter  reading,  and  customer  relations. 
This  was  wholesale  business  conducted  mostly  with  munici¬ 
palities  and  small  distribution  companies.  Following  this 
I  spent  12  years  with  the  now  Illinois  Commerce  Commis¬ 
sion,  the  latter  half  as  chief  engineer,  engaged  in  inventory 
and  appraisal  work,  rate  studies,  service  investigations,  the 
drafting  of  orders,  and  general  advisory  work  for  the  Com¬ 
mission.  For  the  last  8  years  I  have  been  rate  and  valuation 
engineer  with  the  Utilities  Power  and  Light  Corporation 
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of  Chicago,  Consolidated  Electric  and  Gas  Company 
351  of  New  York,  and  Stone  &  Webster  Service  Corpora¬ 
tion  of  New  York,  doing  supervisory  wc^rk  in  rate 
cases,  inventories,  valuation,  rate  studies,  and  cbnsultative 
work  for  some  250  operating  companies.  I  am  familiar 
with  the  rates  which  are  now  in  effect  in  Plainview,  Texas, 
by  the  Texas  Utilities  Company,  and  with  those  proposed 
in  the  application  of  the  City  of  Plainview  for  a  loan  and 
grant.  I  have  prepared  two  graphs  showing  thb  exact  re¬ 
lation  of  the  two  residential  rates  and  the  two  commercial 
rates  in  all  brackets.  Whereupon  the  two  graphs  were  re¬ 
ceived  in  evidence  as  Plaintiffs’  Exhibit  68  and  Plaintiffs ’ 
Exhibit  69.  | 

(Here  follows  exhibits  marked  pages  351  and  352.) 

353  I  have  made  several  studies  over  the  l^st  two  or 
three  years  of  the  local  consumption  of  electricity  in 
Plainview,  Texas,  including  consumer  accounts  of  the  Texas 
Utilities  Company.  I  paid  considerable  attention  in  the  last 
10  years  to  the  factors  entering  into  the  division  of  business, 
where  a  municipal  plant  competes  with  a  private  utility. 
I  believe  that  under  the  conditions  as  reflected  on  tjhe  graphs 
I  have  shown  to  you  there,  and  other  operating  conditions 
which  I  have  taken  into  account,  that  the  city  plant  will, 
over  the  average  of  a  number  of  years  get  all  of  tfhe  street¬ 
lighting  revenue  and  half  of  the  remaining  revenue,  exclu¬ 
sive  of  the  water  pumping,  which  I  think  the  company  would 
continue  to  get  under  present  conditions  down  there.  Based 
upon  the  actual  amount  of  business  which  Texas  Utilities 
did  in  Plainview  in  1935,  the  amount  of  gross  revenue  ac¬ 
cruing  to  a  municipal  plant  under  the  conditions  we  have 
outlined  here,  would  be  $69,372.  I  am  very  familiar  with 
the  factors  which  go  into  the  operating  expenditures  of  an 
electric  utility,  and  have  made  a  study  of  the  conditions  past 
and  present  in  Plainview,  Texas,  bearing  on  thd  possible 
growth  of  electric  use  over  the  next  15  years.  I  have  pre¬ 
pared  an  estimate  showing,  for  the  first,  fourth,  ninth,  and 
fourteenth  years,  over  the  next  15-year  period,  the  esti¬ 
mated  gross  revenue  of  the  proposed  municipal  system  and 
the  estimated  operating  expenses,  one  such  estimate  includes 
as  an  item  of  cost  a  proper  depreciation  charge  and  another 
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such  estimate  includes  instead  a  charge  for  replacements 
and  renewals. 

Whereupon  these  documents  were  marked  as  Plaintiffs’ 
Exhibit  70  and  71  for  identification,  respectively. 

I  had  available  Mr.  Veatch’s  estimate  of  the  operating 
expenses  of  this  plant  and  the  specifications  of  the  plant, 
showing  what  type  of  plant  it  was  and  its  condition  in  oper¬ 
ation.  And  I  studied  those  independently  of  Mr. 
354  Veatch,|to  assure  myself  that  I  thought  the  quanti¬ 
ties  used  there  are  reasonable.  And  I  believe  they 

are. 

So  I  adopted  Mr.  Veatch’s  estimate  of  cost  of  operation 
for  the  first  year,  in  this  tabulation.  For  the  subsequent 
years  I  have  made  changes  because  I  think  the  business  in 
Plainview  will  increase  over  a  period  of  years,  and  neces¬ 
sarily  the  operating  cost  of  the  city  plant  will  increase.  In 
estimating  the  possible  increase  in  business,  I  have  taken 
into  consideration  increase  in  population,  increased  use  of 
electricity  per  customer,  reductions  in  rates.  I  think  the 
estimates  are  correct. 

Whereupon  the  estimates  referred  to  were  received  in 
evidence  as  Plaintiffs’  Exhibits  70  and  71,  respectively, 
reading  as  follows : 
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355  Plaintiffs ’  Exhibit  70 

Plainview,  Texas 

Estimate  of  Operating  Results — Proposed  Municipal  Plant 


Base 

Gross  Revenue  .  $69,372 

Expense 

General  Superintendence  .  1,500 

Clerical  Help  .  2,400 

Solicitors  of  New  Business  .  1,200 

Line  Foreman  .  1,500 

Linemen .  2,400 

Chief  Engineer  .  1,800 

Watch  Engineers  .  3,600 

Plant  Mtce.  Materials  and  Labor .  5,100 

Line  Mtce.  Material  .  1,500 

Commercial  Expense  .  2,550 

Service  Truck  Oper.  and  Mtce .  1,000 

Lubricating  Oil  .  1,070 

Fuel  Oil  .  10,710 

Miscellaneous  Plant  Expense .  500 

Insurance .  2,080 

Proper  Depreciation  .  19,000 

Uncollectible  Accounts  .  4,850 

Total . $62,760 

Debt  Service  Requirement  . 


Total  Expense 
Deficit . 


Operating  Year 

Fourth  Ninth 
$75,940  $81,000 


1,600  l,8(j0 

2.500  2,700 

1.500  1,800 

1,600  1,800 

2.700  3,000 

2,000  2,2^0 

3,900  4,500 

5,740  6,230 

1.700  1,840 

2,610  2,645 

1.100  l,2d0 

1,280  1,510 

12,600  14,750 

600  800 

2.100  2,150 

19,000  19,000 

5,320  5,675 

$67,850  $73,6olo 

30,920  31,420 

98,770  105,020 

*22,830  *24,020 


Four¬ 

teenth 


$84,590 


2,000 

3,000 

2,400 

2,000 

3.300 
2,400 
4,800 
6,620 
1,960 
2,680 

1.300 
1,790 

16,680 

1,000 

2,250 

19,000 

5,920 

$79,100 

33,660 


112,760 

*28,170 


n 


*Red 


l 


2 


282  TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES. 


356  Plaintiffs'  Exhibit  71 

Plainview,  Texas 

Estimate  of  Operating  Results — Proposed  Municipal  Plant 


Operating  Year 

Base 

Fourth 

Ninth 

Four¬ 

teenth 

Gross  Revenue  . 1 . 

..  $69,372 

$75,940 

$81,000 

$84,590 

Expense 

General  Superintendence  . 

. . .  1,500 

1,600 

1,800 

2,000 

Clerical  Help  . . . 

. .  2,400 

2,500 

2,700 

3,000 

Solicitors  of  New  Business  . 

1,200 

1,500 

1,800 

2,400 

Line  Foreman  . 

1,500 
. .  2,400 

1,600 

1,800 

2,000 

Linemen . 

2,700 

3,000 

3,300 

Chief  Engineer  .! . 

. .  1,800 

2,000 

2,200 

2,400 

W  atch  Engineer  . 

3,600 

3,900 

4,500 

4,800 

Plant  Mtce.  Materials  and  Labor . . . 

. .  5,100 

5,740 

6,230 

6,620 

Line  Mtce.  Material  . 

1,500 

1,700 

1,840 

1,960 

Commercial  Expense  . 

. .  2,550 

2,610 

2,645 

2,680 

Service  Truck  Oper.  and  Mtce . 

1,000 

1,100 

1,200 

1,300 

Fuel  Oil  . 

. .  10,710 

. .  1,070 

12,600 

14,750 

16,680 

Lubricating  Oil  . 

1,280 

1,510 

1,790 

Miscellaneous  Plant  Expense . 

500 

600 

800 

1,000 

Insurance . 

. .  2,080 

2,100 

2,150 

2,250 

Replacement  &  Renewals  . 

. .  10,000 

10,000 

10,000 

10,000 

Uncollectible  Accounts  . 

. .  4,850 

5,320 

5,675 

5,920 

Total . . 

..  $53,760 

$58,850 

$64,600 

$70,100 

Debt  Service  Requirement  . 

30,920 

31,420 

33,660 

Total  Expense  . 

$89,770 

$96,020 

$103,760 

Deficit . 

*  $13,830 

*$14,960 

*$19,170 

♦Red 


357  Whereupon  the  witness  resumed  his  testimony  as 
follows : 

I  have  prepared  two  statements  showing  for  each  year 
of  the  15  years  of  operation  of  the  proposed  plant  the  esti¬ 
mated  gross  revenue  and  the  estimated  total  expense,  in¬ 
cluding  the  debt  charge  of  the  company,  the  first  table 
based  on  a  proper  depreciation  charge,  and  the  second  table 
based  on  a  charge  for  replacements  and  renewals. 

Whereupon  two  statements  were  identified  by  the  witness 
and  received  in  evidence  as  Plaintiffs’  Exhibits  72  and  73, 
respectively,  reading  as  follows : 
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Plain  view,  Texas 
Plaintiffs’  Exhibit  72 

Summary  of  Operating  Results — Proposed  Municipal 

Plant. 


Proper  Depreciation  Basis. 


Operating 

Gross 

Total 

Year 

Revenue 

Expense 

* 

Deficit 

1st 

$72,220 

$87,520 

£15,300 

2nd 

73,520 

93,020 

19,500 

3rd 

74,720 

98,420 

23,700 

4th 

75,940 

98,770 

22,830 

5th 

77,140 

99,170 

22,030 

6th 

78,240 

99,570 

21,330 

7th 

79,240 

104,820 

25,580 

8th 

80,190 

104,950 

24,760 

9th 

81,060 

105,020 

I  23,960 

10th 

81,860 

105,120 

23,260 

11th 

82,610 

110,120 

27,510 

12th 

83,330 

110,020 

26,690 

13th 

83,940 

109,920 

25,980 

14th 

84,590 

112,760 

28,170 

$330,600 


*Red  Figures. 


Accumulated  Deficit 
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358  Plaintiffs 7  Exhibit  73 

Plainview,  Texas 

Summary  Operating  Results — Proposed  Municipal 

Plant. 


• 

Replacement 

&  Renewal  Basis 

Operating 

Gross 

Total 

Year 

Revenue 

Expense 

Deficit 

* 

1st 

$72,220 

$78,520 

$6,300 

2nd 

73,520 

84,020 

10,500 

3rd 

74,720 

89,420 

14,700 

4th 

75,940 

89,770 

13,830 

5th 

77,140 

90,170 

13,030 

6th 

78,240 

90,570 

12,330 

7th 

79,240 

95,820 

16,580 

8th 

80,190 

95,950 

15,760 

9th 

81,060 

96,020 

14,960 

10th 

81,860 

96,120 

14,260 

11th 

82,610 

101,120 

18,510 

12th 

83,330 

101,020 

17,690 

13th 

83,940 

100,920 

16,980 

14th 

84,590 

103,760 

19,170 

Accumulated  Deficit  $204,600 

*Red  Figures. 

The  witness  resumed  his  testimony  as  follows : 

Plaintiffs  ’  Exhibits  70  and  71  show  my  estimates  for  the 
fourth,  ninth,  and  fourteenth  years  of  a  14-year  period. 
The  Plaintiffs’  Exhibits  72  and  73  show  each  year  of  a 
14-year  period.  The  fourth,  ninth,  and  fourteenth  years 
on  the  last  exhibits  are  identical  with  the  two  previous  ex¬ 
hibits,  but  they  give  only  total  gross  revenue  and  total  ex¬ 
pense.  I  have  estimated  the  intervening  years  in  these  later 
tables  by  drawing  a  smooth  curve  between  the  points  indi¬ 
cated  as  the  fourth,  ninth  and  fourteenth  years,  those  three 
years  having  been  estimated  in  detail.  I  have  not  made  a 
detailed  estimate  for  each  year. 

Plaintiffs’  Exhibits  72  and  73  set  up  over  a  14-vear 
period  gross  revenue,  total  expenditures,  including  all  the 
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interest  and  amortization  as  required  by  the  contract  be¬ 
tween  the  City  of  Plainview  and  the  Government,  and  then 
show  a  deficit  for  each  year,  and  the  accumulated  deficit 
over  a  14-year  period. 

Whereupon,  instead  of  prolonging  the  examination 

359  of  this  witness,  counsel  for  the  defendants  4nd  coun¬ 
sel  for  the  plaintiff  agreed  that  the  plaintiff  Texas 

Utilities  Company  would  suffer  substantial  financial  loss 
through  the  establishment  and  operation  of  this  niunicipal 
plant,  and  also  that  the  plaintiff  Texas  Utilities  Company 
has  exhausted  its  administrative  remedies. 

Cross  Examination 

My  estimate  is  based  on  the 'maintenance  of  approxi¬ 
mately  equal  rates  by  the  two  plants,  which  is  the  ^ase  that 
you  have,  on  an  average,  over  a  number  of  years,  ifi  almost 
every  municipal  venture.  It  would  not  affect  my  jestimate 
to  assume  that  the  City  of  Plainview,  after  the  establish¬ 
ment  of  its  own  plant,  were  able  to  fix  a  minimunj  rate  so 
as  to  prevent  the  power  company  from  charging  l^ss  than 
the  city  plant  would  charge. 

Whereupon  the  following  documents  were  received 

360  in  evidence. 

Plaintiff sf  Exhibit  75 

November  22^  1934. 

Judge  C.  S.  Williams 
City  Attorney 
Plainview,  Texas 

My  dear  Judge  Williams:  j 

This  will  acknowledge  receipt  of  four  copies  of  ^n  amor¬ 
tization  table,  four  copies  of  additional  financial  dhta,  and 
list  of  proposed  consumers  for  the  light  and  powe^  system 
which  you  propose  to  construct  under  our  Docket  ]^o.  8021 
should  an  allocation  be  made  for  this  purpose. 

We  have  issued  the  necessary  instructions  to  have  this 
additional  information  forwarded  to  our  examining  divi¬ 
sions  for  appropriate  consideration. 

Sincerely  yours, 

A.  M.  FEREB^E 
For  the  Administrator 
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Plaintiffs'  Exhibit  76 

Wichita  Falls,  Texas 
November  15, 1934 

Judge  C.  S.  Williams,  City  Attorney 

Plainview,  Texas 

Docket  No.  8021 

Plainview  Light  and  Power  System 
Engineer’s  Reference  No.  417 

Dear  Judge  Williams: 

Pursuant  to  your  request  we  are  submitting  schedules  of 
estimated  income,  amortization,  operating  expenses  and 
maintenance  and  depreciation  based  on  your  latest  informa¬ 
tion  obtained  by  signing  up  of  users  of  electric 
361  energy  in  your  city. 

Very  respectfully  yours, 

JOE  E.  WARD 
successor  to 

MONTGOMERY  &  WARD 
CONSULTING  ENGINEERS 
(signed)  BY  John  B.  Upchurch 

Plaintiffs'  Exhibit  77 

j  Washington,  D.  C. 

i  November  27,  1934. 

Mr.  Henry  T.  Hunt, 

Chairman,  Electric  Power  Board, 

Washington,  D.  C. 

My  dear  Mr.  Hunt:  Re:  Docket  No.  8021 

Engineers  Reference  No.  417 
City  of  Plainview,  Texas. 

In  conversation  with  some  of  the  examiners  concerning 
the  above  matter,  it  appeared  that  we  should  submit  some¬ 
thing  definite  ip.  regard  to  how  the  City  of  Plainview  would 
provide  its  water  supply — wells,  pumps,  etc. — in  the  event 
the  city  cancelled  the  contract  it  now  has  with  the  Texas 
Utilities  Company  for  pumping  its  water. 

The  City  of  Plainview  will  have  no  difficulty  in  providing 
its  own  water  supply  and  the  machinery  for  operating 
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same;  but  since  we  are  filing  a  short  supplement  amongst 
the  papers  of  the  docket,  we  are  dealing  with  that  matter 
under  subdivision  3  of  this  supplemental  brief,  which  is 
attached  to  this  letter,  and  respectfully  ask  that  you  refer 
to  such  subdivision  3  for  the  full  details  as  to  hoW  the  city 
will  finance  and  provide  for  its  water  supply. 

362  Yours  very  truly, 

(signed)  C.  S.  Williams 
C.  S.  Williams, 
City  Attorney  of  the  City  of 
Plainvielsv,  Texas. 

Plaintiffs’  Exhibit  78 

Mr.  Henry  M.  Hunt,  Chairman, 

Electric  Power  Board,  PWA., 

Washington,  D.  C.  j 

Re:  Docket  No.  8021  Engineering  Reference 
No.  417,  Application  of  City  of  Plainview, 
Texas,  for  loan  and  grant  for  electric  power 
plant. 

Dear  Mr.  Hunt : 

I,  with  other  representatives  of  the  City  of  Iflainview, 
was  in  Washington  some  two  weeks  ago  in  regard  to  the 
above  docket  matter.  We  had  a  conversation  with  Mr.  Rau 
in  regard  to  same  and  he  suggested  that  it  might  be  well  to 
file  a  further  and  more  detailed  statement  of  the  expected 
cost  of  the  distribution  system. 

After  some  delay  we  have  just  received  from  Mr.  Ward, 
successor  to  Montgomery  &  Ward,  who  as  engineers  pre¬ 
pared  the  plans  and  specifications  for  the  power  plant  and 
distribution  system  for  the  City  of  Plainview,  a|  detailed 
estimate  of  the  cost  of  the  distribution  system,  and  four 
copies  of  same  are  handed  to  you  herewith  which  please  file 
amongst  the  papers  referring  to  the  matter. 

The  suggestion  for  this  additional  information  yas  made 
by  Mr.  Rau  because  we,  while  in  Washington,  filed!  evidence 
showing  that  the  city  would  receive  a  much  largeJ*  propor¬ 
tion  of  the  electric  business  in  Plainview  than  had  been 
claimed  the  city  would  receive  in  the  original  applica- 
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tion  so  that  the  cost  of  the  distribution  system 
363  might  be  larger  than  set  out  in  the  original  applica¬ 
tion.  The  estimate  of  cost  which  we  herewith  hand 
you  aggregates  the  same  amount  as  set  out  in  the  original 
application,  that  is,  $159,520.00 

Yours  truly, 

i  WILLIAMS  &  DAY 

i  (signed)  BY  C.  S.  Williams 

Plaintiffs’  Exhibit  79 

\  January  7,  1935 

Mr.  Grady  Shipp 
Plainview,  Texas 

Betel  December  17  and  December  21  Re-Docket  Eighty 
Twenty  One.  Favorable  Reports  from  Examining  Divi¬ 
sions.  Allocation  Dependent  on  Availability  of  Funds. 

i  PHILIP  B.  FLEMING 

Plaintiffs’  Exhibit  80 


Honorable  Herbert  Dysart, 
Mayor  pro  tern., 

Mr.  C.  S.  Williams, 

City  Attorney, 

Plainview,  Texas. 


January  17,  1935 


Dear  Sirs: 

In  reply  to  your  letter  of  January  1  relative  to  the  appli¬ 
cation  of  Plainview,  Texas,  for  a  loan  and  grant  to  finance 
construction  of  an  electric  generating  plant  and  distribu¬ 
tion  system,  Docket  No.  8021 : 

The  Electric  Power  Board  of  Review  and  the  several 
examining  divisions  of  the  Public  Works  Administration 
have  recommended  that  the  application  be  approved. 
364  However  there  are  at  present  no  funds  available  for 
an  allotment.  If  and  when  funds  become  available 
the  project  will  be  put  on  the  agenda  for  favorable  action. 

Very  truly  yours, 

HENRY  T.  HUNT 
Chairman 

i  For  the  Administrator 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES.  289 

Plaintiffs ’  Exhibit  81 

Plainview,  Texas, 
February  11,  1935. 

Mr.  0.  M.  Rau,  Examiner, 

Electric  Power  Review  Board, 
c/o  Public  Works  Administration, 

Washington,  D.  C. 

Re:  Docket  No.  8021, 

Engineer’s  Reference  No.  417, 

City  of  Plainview,  Texas. 

Dear  Mr.  Rau: 

You  will  doubtless  recall  the  writer  as  one  of  the  three 
Plainview  representatives  who  called  on  you  during  the 
latter  part  of  November  in  connection  with  the  above  pend¬ 
ing  application.  And  inasmuch  as  it  was  our  understand¬ 
ing  that  the  Texas  Utilities  Company  would  be  given  an 
opportunity  to  reduce  rates  to  a  point  acceptable  to  the 
Power  Board  and  failing  so  to  do  the  application  would  in 
all  probability  be  favorably  disposed  of  in  accordance  with 
the  approval  of  the  Legal,  the  Engineering  and  th^  Finance 
Divisions  of  the  PWA.  And  since  we  have  something  like 
fifteen  hundred  persons  on  the  relief  rolls  here  in  plainview 
and  we  have  hoped  all  along  that  the  construction  and  in¬ 
stallation  of  the  municipal  power  and  light  plant  would,  to 
a  very  large  extent,  take  care  of  our  unemployment 
365  problems,  we  are  taking  the  liberty  of  addressing 
you  on  the  subject  at  this  time. 

The  entire  Plainview  delegation  was  deeply  impressed 
with  the  frank  and  courteous  consideration  shovm  us  by 
everyone  with  whom  we  came  in  contact,  and  knowing  the 
problems  with  which  you  and  your  board  are  confronted  we 
have  hesitated  to  make  inquiry  concerning  the  reasons  for 
the  delay  and  the  present  status  of  the  application  but,  for 
the  reasons  stated,  we  are  really  facing  a  serious  problem 
that  cannot  well  be  disposed  of  in  an  intelligent  manner 
until  we  are  advised  as  to  when  we  may  expect  information 
along  the  lines  indicated. 

We  wish  to  make  it  clear  that  we  are  not  asking  for  in¬ 
formation  to  which  we  are  not  entitled  but  at  the  s^me  time 
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our  situation  is  so  serious  that  we  will  deeply  appreciate 
anything  that  will  enable  us  to  know  how  to  proceed. 

Yours  very  truly, 

(signed)  Herbert  Dvsart 
Alderman  and  Mayor  Pro  Tem 

Plaintiffs ’  Exhibit  82 

November  12,  1935 

The  Mayor, 

Citv  of  Plainview, 

Hale  County,  Texas. 

i  Re :  Docket  No.  8021 

Applicant:  City  of  Plainview 
Project:  Power  Plant 

Dear  Sir: 

There  are  enclosed  herewith  the  following: 

1.  Five  unexecuted  counterparts  of  an  Agreement  ter¬ 
minating  the  Loan  and  Grant  Agreement  between  the  City 
of  Plainview  and  the  United  States  of  America,  dated  as  of 
August  17,  1935. 

2.  A  Contract  Record  Memorandum  containing 
366  suggested  forms  of  the  proceedings  required  for  the 
approval  and  execution  of  the  Agreement.  Such 
forms  must,  of  course,  be  adapted  to  the  facts  and  the  law 
of  this  case. 

3.  An  executed  original  and  two  conformed  copies  of  an 
Offer  made  by  the  United  States  of  America  to  aid  in 
financing  the  construction  of  the  above  mentioned  project, 
by  making  a  loan  and  grant  to  the  City.  The  United  States 
of  America  will  purchase  bonds  and  make  a  grant  in  the 
amounts  therein  specified  upon  a  showing  that  the  City  has 
complied  with  the  provisions  of  PWA  Circular  A. 

4.  Two  copies  of  said  PWA  Circular  A  (PWA  Form  No. 
191,  September  18,  1936). 

5.  Three  copies  of  Form  PW-L-42  (10-28-35).  Form 
PW-L-42  should  be  completed  in  duplicate  by  a  duly  au¬ 
thorized  officer  as  soon  as  the  facts  warrant,  and  should  be 
returned  in  duplicate  to  the  Public  Works  Administration, 
Washington,  D.  C.,  marked  for  attention  of  the  Legal  Divi¬ 
sion. 
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Three  counterparts  of  the  enclosed  Agreement  should  be 
executed  under  seal  by  the  proper  officers  and  sent  to  the 
office  of  the  State  Director  (PWA)  together  with  the  Con¬ 
tract  Record  in  triplicate.  The  officers  should  nbt  date  the 
enclosed  Agreement.  Two  copies  of  the  enclosed  Agree¬ 
ment  need  not  be  executed  or  returned.  The  thrde  executed 
counterparts  of  the  enclosed  Agreement,  together  with  the 
Contract  Record  in  triplicate,  will  be  forwarded  by  the 


State  Director  to  the  Administrator.  The  Agreement  will 
be  executed  on  behalf  of  the  United  States  if  the  Contract 
Record  is  complete.  The  three  executed  counterparts  of 
the  Agreement  will  be  dated  and  one  executed  counterpart 
will  be  returned  to  you. 


As  for  the  Offer,  there  should  be  no  formal  acceptance 
by  resolution  or  ordinance.  The  Offer  is  conditioned  upon 
performance  rather  than  upon  a  promise  to  perform. 
367  Briefly,  the  Offer,  plus  performance  according  to  its 
terms,  will  constitute  an  unilateral  contract. 

We  advise  you,  however,  that  our  ability  to  perform  pur¬ 
suant  to  the  terms  of  the  Offer  is  limited  by  the  litigation 
now  pending  in  the  District  of  Columbia,  and  that  we  must 
govern  ourselves  in  accordance  with  the  preliminary  in¬ 
junction  granted  by  the  Supreme  Court  of  the  District  of 
Columbia  until  the  issues  in  such  litigation  are  determined, 


and  thereafter  in  accordance  with  such  final  ordbr  as  may 
be  entered. 

Prompt  acknowledgment  of  this  letter  and  enclosures 
should  be  made  to  the  State  Director.  If  anything  is  not 


clear  or  if  any  difficulties  arise,  please  communicate  with 
the  office  of  the  State  Director  “Attention  Legal  Section” 
at  once. 

Sincerely  yours, 


DAN  H.  WHEELER, 
Assistant  to  the  Director , 
Legal  Division. 

For  the  Administrator 


Enclosures 
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Plaintiffs’  Exhibit  83 

Washington,  D.  C. 
i  December  5,  1935. 

The  City  Clerk, 

City  of  Plainview,  Texas. 

Re:  Docket  Number:  PWA  8021 
i  Applicant:  City  of  Plainview,  Texas. 

Project:  Power  Plant. 

Dear  Sir: 

Enclosed  herewith  are  an  executed  original  and  two  con¬ 
formed  copies  of  an  Offer  made  by  the  United  States  of 
America  to  aid  in  financing  the  construction  of  the 
368  above  captioned  project  by  making  a  loan  and  grant 
to  the  Applicant,  and  an  Acceptance  Record  Memo¬ 
randum  containing  suggested  forms  to  be  followed  by  ap¬ 
plicants  in  aqcepting  an  offer  of  the  Government  to  aid,  by 
way  of  loan  and  grant,  in  financing  the  construction  of  a 
Public  Works  project.  Such  forms  must,  of  course,  be 
adapted  to  the  facts  and  the  law  of  this  case. 

Three  certified  copies  of  the  resolution  or  ordinance  ac¬ 
cepting  the  Government’s  offer  and  three  certified  copies  of 
the  minutes  of  the  meeting  at  which  such  resolution  or  ordi¬ 
nance  was  passed  should  be  forwarded  promptly  to  the 
office  of  the  State  Director  (PWA)  plainly  marked  4 4  Atten¬ 
tion  :  Legal  Section  ’  ’. 

This  Offer  supersedes  the  Offer  dated  November  9,  1935, 
which  was  previously  forwarded  to  you.  Please  return  the 
Offer  of  November  9  along  with  the  acceptance  proceed¬ 
ings  of  the  enclosed  superseding  Offer. 

Prompt  acknowledgment  of  this  letter  and  enclosures 
should  be  made  to  the  State  Director.  If  anything  is  not 
clear  or  if  any  difficulties  arise  please  communicate  with 
the  office  of  the  State  Director  4 4 Attention:  Legal  Section” 
at  once. 

Sincerelv  vours, 

!  DAN  H.  WHEELER, 

Assistant  to  the  Director , 
Legal  Division. 

For  the  Administrator 


Enclosures 
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Plaintiffs ’  Exhibit  84 

December  7,  1935 

City  Clerk 

City  of  Plainview  Texas 

Re  Docket  Eighty  Twentyone  Power  Plant  Stop  Please 
Execute  Terminating  Agreement  Forwarded  to 

369  You  November  Twelve  If  You  Have  Ndt  Already 
Done  so  Prior  to  Accepting  New  Offer  Datbd  Decem¬ 
ber  Four  Stop  Prompt  Action  Necessary  and  Names  of 
Officials  Executing  Documents 

CLARK  FOREMAN 

Director  Power  Divisions 
For  the  Administrator 

370  R.  B.  Mac  Donald  called  as  a  witness  on  behalf  of 
the  plaintiffs  and  being  duly  sworn  testified  as  fol¬ 
lows: 

I  am  the  President  of  the  Iowa  City  Light  and  Power 
Company  and  have  been  such  for  approximately  line  years. 

My  experience  in  the  operation  and  managemeht  of  elec¬ 
tric  utilities  dates  from  1899  and  has  been  continuous  since 
that  time  in  various  capacities.  At  the  present  time  I  am 
President  and  General  Manager  of  the  Peoples  Power  Com¬ 
pany  operating  in  Rock  Island,  Moline  and  East  Moline, 
Illinois,  and  contiguous  territory,  and  am  President  of  the 
Peoples  Light  Company  operating  in  Davenport  (Iowa) 
and  contiguous  territory.  I  am  also  President  of  the 
Iowa  City  Light  and  Power  Company,  which  operates  in 
the  City  of  Iovra  City,  Iowa,  and  a  few  other  smaller  towns. 

Rock  Island  and  Moline,  Illinois,  and  Davenpprt,  Iowa, 
are  separated  by  the  Mississippi  River  and  aife  distant 
about  sixty  miles  from  Iowa  City.  There  is  ncj  physical 
connection  between  the  plants  and  distribution  systems  in 
the  tri-citv  area  and  Iowa  City.  There  is  a  connection  by 
way  of  stock  ownership  between  the  several  independent 
companies  that  operate  in  those  different  territories.  My 
connection  is  as  President  of  the  Iowa  City  Company  and 
as  President  and  General  Manager  of  the  Peoples  Power 
Company  at  Moline. 
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I  have  been  familiar  with  the  situation  in  Iowa 
571  City  with  reference  to  the  Iowa  City  Light  and  Power 
Company  properties  in  a  general  way  since  1912.  I 
was  more  definitely  familiar  with  it  from  1920  on  and  I 
have  been  President  since  1927. 

Iowa  City  has  a  population  of  substantially  16,000.  It  is 
the  seat  of  the  University  of  Iowa.  There  are  very  few 
industries — practically  no  industries  located  in  Iowa  City 
or  nearby. 

Iowa  Citv  is  in  Johnson  County  which  is  entirelv  inland 
and  away  from  the  borders  of  the  state.  The  business  of 
the  Iowa  City  Light  and  Power  Company  is  entirely  con¬ 
fined  to  Johnson  County.  It  renders  gas  and  electric  ser¬ 
vice  in  Iowa  City,  gas  and  electric  service  in  Coralville,  and 
gas  and  electric  service  in  University  Heights,  compara¬ 
tively  small  towns  immediately  contiguous  to  Iowa  City, 
and,  in  addition,  it  renders  rural  service  in  territory  imme¬ 
diately  contiguous  to  Iowa  City  in  Johnson  County. 
Roughly  speaking,  the  rural  distribution  lines  of  the  Iowa 
City  Light  and  Power  Company  extend  about  seven  miles 
into  rural  territory.  The  other  municipalities,  University 
Heights  and  Coralville,  are  very  much  smaller  than  Iowa 
City,  Coralville  having  a  population  of  about  250  and  Uni¬ 
versity  Heights  about  150  or  200.  The  Iowa  City  Light  and 
Power  Company  is  the  only  electric  company  operating 
in  Johnson  County.  It  has  power  generating  stations  lo¬ 
cated  in  Coralville  on  the  Iowa  River.  It  has  a  small 
372  hydro  plant  and  a  steam  power  plant  and  it  has  a 
connection  for  purchased  energy.  It  has  a  gas  plant 
located  in  Iowa  City  and  there  are  distribution  systems  in 
connection  with  both  the  electric  and  gas  plants. 

The  company  has  approximately  150  miles  of  wire  line 
in  Iowa  City  and  approximately  50  miles  outside  of  Iowa 
City,  including  the  towns  of  Coralville  and  University 
Heights  and  the  rural  areas.  It  has  approximately  5,500 
electric  customers  and  approximately  300  of  these  are  in 
the  towns  of  Coralville  and  University  Heights  and  the 
rural  area. 

In  the  electric  department  the  company  has  a  capacity  in 
Iowa  City  of  6,760  kilowatts.  That  is  its  generating  capac¬ 
ity.  The  maximum  load  that  has  been  created  on  the  svs- 

•>  « 
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tem  is  2880  kilowatts,  and  we  have  capacity  altogether  for 
more  than  double  the  maximum  load  that  has  occurred  up 
to  this  time.  That  maximum  load  occurred  on  October  27, 
1934. 

Of  the  total  sales  to  residential  customers  of 
pany  for  the  first  three  months  of  1936,  95.4  per  cent  were 
sales  to  residents  in  Iowa  City  and  4.6  per  cent  were  sales 
to  customers  outside  Iowa  City.  In  the  commercial  classi¬ 
fication  99.6  per  cent  were  sales  to  customers  in  Iowa  City 
and  0.4  per  cent  were  sales  to  customers  outside  I<^wa  City. 

The  total  gross  revenue  of  the  electric  department  for  the 
year  1935  was  $321,963.04.  For  that  same  year  the  operat¬ 
ing  expenses  of  that  department  were  $230,803.22. 
373  The  net  revenue  after  deduction  of  operating  ex¬ 
penses  was  the  difference,  which  ambunts  to 
$91,159.82.  [ 

The  company  possesses  franchises  granted  by  tl^e  Board 
of  Supervisors  and  approved  by  the  Board  of  {Railroad 
Commissioners  for  its  service  in  the  county  outside  of  Iowa 
City.  It  has  existing  franchises  in  the  towns  of  doralville 
and  University  Heights. 

Its  franchise  in  the  City  of  Iowa  City  expire^  on  the 
13th  of  January,  1934.  There  has  been  no  notification  to 
the  company  to  cease  rendering  service  or  to  remove  its 
property  from  the  streets  and  public  places  of  the  city  since 
January  13,  1934,  and  the  company  is  still  serving  the  com¬ 
munity.  It  renders  service  to  the  municipality  itself  as 
distinguished  from  the  inhabitants  which  consists  of  street 
lighting,  among  other  things.  It  also  has  a  contract  with 
the  city  for  furnishing  the  electric  power  for  use  in  connec¬ 
tion  with  the  municipality  owned  sewage  disposal  ]j>lant. 

The  company  has  approximately  75  employees  id  its  two 
departments.  Some  employees’  work  is  common  to  both 
departments,  and  I  would  say  that  45  employees  ihight  be 


allocated  to  the  electric  department  and  30  to  the 


gas  de¬ 


partment.  This  does  not  include  employees  on  construc¬ 
tion  work  or  anything  other  than  the  normal,  ordinary  and 
continuous  operation. 

For  the  year  1933  (payable  in  1934)  the  company’s  Fed¬ 
eral  income  tax  was  $15,865.35,  and  for  the  year  1934,  paid 
in  1935,  $6,774.56.  I  do  not  have  the  exact  figures  on  the 
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income  tax  for  the  year  1935  payable  in  1936  but  the  first 
quarter  was  approximately  $5,000. 

The  company  paid  a  Federal  capital  stock  tax  for 

374  1934  amounting  to  $840  and  in  1935  to  $824. 

The  company  pays  the  3  per  cent  energy  tax  on 
electricity  sold  by  it  and  has  done  so  since  the  law  requires 
it  to  be  borne  by  the  company  rather  than  the  consumer. 
The  amount  of  tax  in  1933  paid  by  the  company  was  $2,- 
868.23;  for  1934  it  was  $7,286.40;  and  for  1935  $7,591.18. 

The  local  taxes  for  state,  county  and  city  purposes,  which 
in  Iowa  are  collected  together  through  the  County  Treas¬ 
urer,  were  for  1933  $27,042.30;  for  1934  $26,785.21;  and  for 
1935  $23,580.19.  These  figures  do  not  include  any  amount 
for  the  state  sales  tax  which  is  paid  by  the  company  but 
which  is  actually  a  tax  upon  the  consumer. 

The  Iowa  City  Light  and  Power  Company  has  been  in 
continuous  operation  of  its  plant  and  system  in  Iowa  City 
since  1912.  The  approximate  investment  of  the  company 
in  its  electric  plant  and  electric  distribution  system  at  Iowa 
City  is  $1,700,000.  That  means  the  approximate  investment 
in  the  physical  plant  of  the  electric  department.  That  is 
the  reproduction  cost  new.  The  present  value  depreciated 
is  approximately  $1,500,000. 

The  effect  of  the  company’s  being  deprived  of  the  right 
to  operate  the  electric  department  on  the  cost  of  rendering- 
service  in  the  gas  department  would  be  to  increase  the  cost 
in  general  and  in  commercial  and  new  business  expenses 
particularly.  Take  for  example  the  matter  of  reading 
meters.  The  same  men  read  both  the  gas  and  electric 

375  meters  when  they  call  at  the  customers  ’  homes.  Part 
of  that  expense,  of  course,  is  allocated  to  the  electric 

department.  If  a  man  is  obliged  to  make  the  trip  around 
to  read  just  the  gas  meter,  the  cost  per  unit  for  reading  just 
the  gas  meters  would  be  more.  In  the  matter  of  preparing 
bills  we  use  combination  bills  that  show  the  consumption 
for  both  gas  and  electricity.  The  same  personnel  handles 
that  entire  work.  Of  course,  if  the  electric  -were  dropped 
out,  it  would  cost  more  per  unit  or  thousand  feet.  The  same 
thing  is  true  with  reference  to  management,  supervision, 
insurance,  and  items  of  that  kind,  where  either  the  facility 
or  the  work  is  devoted  to  the  two  departments  and  the  cost 
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is  split  or  divided  between  the  two  departments  proportion¬ 
ately. 

The  local  body  which  has  jurisdiction  of  the  fixing  of 
rates  for  electrical  service  and  utilities  in  Iowa  is  the  City 
Council.  The  last  time  it  regulated  the  rates  of  this  com¬ 
pany  was  in  July  of  1934.  There  had  never  be^n  a  rate 
ordinance  in  Iowa  City  prior  to  that  that  I  know  bf. 

Question :  Can  you  tell  us  briefly  the  history  of  pie  rates 
for  electricity  in  Iowa  City  from,  say,  1920  to  dhte,  with 
respect  to  the  trend  and  the  percentage  that  they  ajre  today 
of  what  they  were  in,  say,  1920  or  1926? 

Mr.  Holtzoff :  We  object  to  that  as  irrelevant. 

The  Court :  I  think  that  I  sustained  that  objection 
376  before.  To  my  mind  the  important  thing  is  that  this 
company  is  a  company  whose  rates  are  regelated  by 
some  public  authority.  So  far  as  I  can  see,  thbt  is  the 
material  thing.  Whether  they  have  been  going  up  or  down 


depends  upon  a  great  many  really  collateral  matters,  but 
it  is  a  company  whose  rates  are  fixed  and  regulated  by  some 
public  authority. 

Mr.  Cook:  Of  course,  the  witness  has  testified  that  the 
city  council  has  the  authority  to  regulate  rates.  As 
377  far  as  he  has  testified,  and,  I  think,  as  fat  as  the 
recognized  facts  are  concerned,  the  rates  ha^e  never 
been  regulated  in  Iowa  City  except  on  this  one  occasion  in 
July.  In  other  words,  they  have  usually  been  put  into 
effect  and  acquiesced  in.  But  we  are  offering  this  evidence, 
and  we  now  offer  to  prove  by  this  witness,  that  since  1926 
the  average  cost  of  electricity  in  Iowa  City,  by  reason  of 
several  reductions  in  rates  to  which  he  would  specifically 
testify,  made  voluntarily  by  the  company,  has  decreased  52 
per  cent.  We  make  that  as  an  offer  of  proof.  I  understand 
that  your  Honor  sustained  the  objection  before  on  ifhis  line 
of  testimony. 

The  Court :  It  does  not  seem  to  me  to  have  any  relevancy. 
I  will  sustain  the  objection  and  allow  you  an  exception. 

I  am  familiar  with  the  electric  rates  over  the  $tate  of 
Iowa,  and  in  the  general  portion  of  the  State  where  Iowa 
City  is  located,  and  in  cities  of  approximately  the  same 
population  and  situation. 

Question:  I  will  ask  you,  Mr.  MacDonald,  to  st^te  how 
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the  rates  in  Iowa  City,  and  the  average  cost  of  electricity 
there,  compare  with  cities  of  similar  population  in  the  State 
of  Iowa,  and  in  the  general  vicinity  of  Iowa  City. 

Mr.  Scott:  To  which  we  object,  for  the  reason  that  it  is 
collateral  and  irrelevant. 

The  Court :  I  will  sustain  the  objection. 

Mr.  Cook:  We  offer  to  prove  by  the  witness  that  the  rates 
in  effect  in  Iowa  City  are  lower  than  the  rates  in  any  city 
in  Iowa  of  comparable  population,  that  is,  in  the  neighbor¬ 
hood  of  15,000  to  16,000  people. 

The  Court:  I  will  sustain  the  objection.  I  do  not 
378  see  that  it  has  anything  to  do  with  the  issues  here. 

Mr.  Cook:  For  the  record,  we  preserve  our  excep¬ 
tion  to  the  ruling. 

Counsel  for  plaintiffs  thereupon  asked  the  witness 
whether  there'  had  been  any  complaints  or  any  proceedings 
or  whether  he  had  ever  been  approached  by  the  city  with 
respect  to  any  inadequacy  of  the  service  which  the  company 
had  rendered^  Counsel  for  defendants  objected  upon  the 
ground  that  it  was  irrelevant.  The  court  overruled  the  ob¬ 
jection,  to  which  defendants  duly  noted  an  exception. 

The  city  has  never  questioned  the  adequacy  of  the  ser¬ 
vice  of  the  company.  No  one  has  ever  brought  any  pro¬ 
ceeding  in  which  it  was  contended  that  the  service  was  in 
any  way  inadequate. 

I  am  familiar  with  the  fact  that  the  City  of  Iowa  City 
about  January  25,  1934,  made  an  application  to  the  Public 
'Works  Administration  for  a  loan  and  grant  for  the  purpose 
of  building  a  municipal  plant,  and  subsequently  there  was 
an  application  to  reinstate  that  and  later  to  revise  it  to 
make  it  call  for  a  grant  only.  The  company  filed  protests 
with  the  PWA  authorities  in  connection  with  the  original 
loan  and  grant  application  and  the  application  to  reinstate 
the  same.  In  addition  we  protested  orally  to  the  PWA  au¬ 
thorities  or  to  the  persons  whom  we  were  informed  when 
we  came  here  for  that  purpose  would  listen  to  our  objec¬ 
tions.  That  protest  was  made  to  Major  Fleming  and  to 
R.  V.  L.  Wright,  who  was  the  man  we  understood  Major 
Fleming,  who  was  the  assistant  director,  had  assigned  to 
hear  our  protest.  We  had  a  letter  acknowledging  our  pro¬ 
test  but  no  other  word  from  PWA  with  respect  to  it. 
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The  business  of  the  company  outside  of  Iowa  City  proper 
is  not  sufficient  to  warrant,  as  a  matter  of  cost,  the  contin¬ 
uation  of  service  to  Coralville,  University  Height:?  and  the 
rural  customers  at  anything  like  current  rates  if  the  com¬ 
pany  were  not  permitted  to  engage  in  theidistribu- 
379  tion  of  electricity  in  Iowa  City  proper.  There  are 
approximately  75  rural  customers.  We  have  not 
been  able  to  find  any  other  outlet  for  the  power  and  elec¬ 
trical  energy  which  the  company’s  plant  is  capable  of  gen¬ 
erating  which  might  be  available  in  the  event  th^t  distri¬ 
bution  in  Iowa  City  were  discontinued.  In  the  event  that 
we  were  denied  the  right  to  continue  to  operate  in  Iowa 


City  that  would  reduce  the  value  of  the  company’s  plant 
and  distribution  system  to  its  salvage  or  junk  value. 

It  was  stipulated  by  counsel  that  the  amendment  and 
supplement  to  the  Bill  of  Complaint  of  Iowa  Cijty  Light 
and  Power  Company  should  be  deemed  denied  without  fil¬ 
ing  an  answer. 


Stipulated  Facts 

At  the  commencement  of  the  trial  a  stipulationj  was  en¬ 
tered  into  between  the  plaintiff  Iowa  City  Light  apd  Power 
Company  and  the  defendants  which  was  identified  hs  plain¬ 
tiff’s  Exhibit  No.  35.  In  it  certain  ultimate  facts  were  stip¬ 
ulated  subject  to  their  relevancy  and  materiality,  certain 
exhibits  w^ere  identified  and  their  genuineness  agreed  to, 
and  in  addition  it  was  agreed  that  certain  witnesses  if  called 
wrould  give  certain  testimony.  Because  of  the  reservation 
of  the  right  to  object  to  the  relevancy  and  materiality  sep¬ 
arate  offers  were  made  of  the  various  paragraphs  of  the 
stipulation.  The  facts  thus  made  of  record  either  without 
objection  or  where  objection  by  the  defendant’s  counsel  was 
overruled  were  as  follows : 

The  plaintiff,  Iowa  City  Light  and  Power  Company,  is 
and  at  all  times  referred  to  in  its  Bill  of  Complaint  has  been 
qualified  to  do  business  in  the  State  of  Iowa  as  a  for- 
380  eign  corporation  and  has,  continuously  since  the  year 
1912,  been  engaged  as  a  public  utility  in  the  manu¬ 
facture,  distribution  and  sale  of  gas  and  electrical  energy 
to  the  inhabitants  of  the  City  of  Iowa  City  in  Johnson 
County,  Iowa,  and  that  it  is  and  for  some  time  past  has 
been  serving  also  the  inhabitants  of  the  incorporated  towns 
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of  Coralville  and  University  Heights,  the  unincorporated 
village  of  Coralville  Heights  and  certain  rural  territory 
in  Johnson  County,  Iowa,  adjacent  to  said  municipalities. 
The  population  of  Coralville  is  approximately  250;  that  of 
University  Heights  approximately  250;  and  that  of  Coral¬ 
ville  Heights  approximately  160. 

The  plants  and  distribution  systems  of  the  plaintiff  are 
situated  wholly  within  the  County  of  Johnson,  State  of 
Iowa,  and  the  entire  business  of  the  plaintiff  as  a  public 
utility  as  aforesaid  is  conducted  within  said  county  and 
state  and  is  wholly  and  entirely  intrastate  in  character. 
Johnson  County  is  an  interior  county  in  the  State  of  Iowa 
and  is  approximately  fifty  miles  from  the  state  line  between 
the  states  of  Iowa  and  Illinois,  which  is  the  nearest  other 
state. 

It  is  contemplated  and  intended  that  the  municipally 
owned  electric  light  and  power  plant  and  distribution  sys¬ 
tem  for  which  the  grant,  which  is  the  subject  matter  Of  this 
cause,  is  intended  will  only  serve  consumers  in  the  State  of 
Iowa  and  the  business  in  which  it  will  engage  will  likewise 
be  wholly  intrastate  and  confined  to  Iowa  City,  Johnson 
County,  Iowa,  and  the  immediate  vicinity. 

Plaintiff  is  the  owner  of  real  and  personal  prop- 
381  erty  in  Johnson  County,  Iowa,  and  is  a  taxpayer  of 
the  United  States,  the  State  of  Iowa,  Johnson  County 
and  the  City  of  Iowa  City,  and  has  been  assessed  and  has 
paid  as  taxes  substantial  sums  to  said  governments  and 
governmental  units. 

Plaintiff  is  the  owner  of  a  combined  steam  and  hydro- 
electric  generating  plant  in  Coralville  in  Johnson,  County, 
Iowa,  distant  about  two  miles  of  Iowa  City  and  of  a  manu¬ 
factured  gas  plant  in  Iowa  City  and  of  both  electricity  and 
gas  distribution  systems  in  Iowa  City  and  adjacent  terri¬ 
tory  and  is  the  only  public  utility  now  serving  or  equipped 
to  serve  either  gas  or  electricity  to  the  inhabitants  of  Iowa 
City. 

Under  contract  with  the  City  of  Iowa  City  the  engineer¬ 
ing  firm  of  Lucas  &  Luick  of  Chicago,  Illinois,  appraised 
and  made  an  analysis  of  the  operations  for  the  year  1934 
of  the  electric  and  gas  properties  of  the  plaintiff  and  in 
June,  1935,  made  a  report  to  said  City  of  such  operations 
and  of  the  reproduction  cost  new  and  the  reproduction  cost 
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new  less  depreciation  of  each  of  said  properties  is  of  Jan¬ 
uary  1, 1935.  j 

Thomas  J.  Lucas  of  said  firm  would  qualify  as  an  expert 
witness  and  if  called  would  testify  that  such  analysis  and 
appraisal  was  made  by  him  and  that  in  his  opinionj  the  value 
of  the  plaintiff’s  electric  plant  and  distribution  systems 
above  referred  to  as  of  said  date  and  on  the  basis!  of  repro¬ 
duction  cost  less  depreciation  was  $1,378,393.00;  and  the 
value  of  its  gas  plant  and  distribution  system  at  said 

382  time  and  on  said  basis  was  $674,237.00  ;|  that  the 
gross  revenue  of  the  electric  department^  for  the 

year  1934  was  $311,158.13,  its  operating  expenses  for  the 
electric  department  for  the  year  1934  were  $212,718.52  and 
the  operating  income  for  said  department  for  said  year 
was  $98,439.61  and  the  rate  of  return  for  said  year  on  the 
valuation  to  which  said  witness  would  testify  as  above  set 
forth  was  6.77%;  that  in  his  opinion  the  company’s  elec¬ 
tric  plant  and  distribution  system  has  been  well  maintained 
and  efficiently  and  economically  operated ;  that  in  his  opin¬ 
ion  if  the  Iowa  City  Light  and  Power  Company  w^ere  to  be 
prevented  from  operating  both  the  gas  and  electric  depart¬ 
ments  as  units  of  a  combined  system,  the  eliminatibn  of  the 
electric  department  would  substantially  increas^  the  op¬ 
erating  expenses  of  the  gas  department. 

Since  January  13,  1934,  plaintiff  has  continue^  its  use 
of  the  streets  of  Iowa  City  and  the  service,  distribution  and 
sale  of  electrical  energy  to  said  City  and  its  inhabitants 
without  other  franchise,  but  no  notice  has  been  ^iven  the 
plaintiff  to  cease  such  service  or  to  remove  its  property 
and  no  action  has  been  taken  by  the  City  Council  to  ter¬ 
minate  plaintiff’s  service  or  its  occupancy  or  uSe  of  the 
streets. 

Plaintiff  has  protested  to  the  City  officials  and  the  City 
Council  against  said  municipal  electric  light  an^i  power 
plant  and  the  City  intends  to  proceed  despite  said  protests 
and  no  further  protests  to  the  Council  will  prevent  such 
action. 

Wayne  G.  Cook,  a  member  of  the  firm  oif  Lane  & 

383  Waterman,  and  one  of  the  counsel  for  plaintiff  in 
these  proceedings,  a  duly  qualified  and  practicing 

attorney,  formerly  professor  of  law  at  the  State  University 
of  Iowa,  at  Iowa  City,  and  familiar  with  municipal  records, 
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if  called  would  testify  that  he  is  thoroughly  familiar  with 
the  manner  in  which  the  records  of  the  City  Council  of  Iowa 
City  were  kept;  that  he  has  personally  made  an  examina¬ 
tion  of  all  of  the  records  of  the  proceedings  of  the  City^ 
Council  of  Iowa  City,  Iowa,  covering  the  period  subsequent 
to  October  1,  1932,  and  prior  to  April  17,  1934,  and  that 
there  is  no  record  in  any  such  proceedings  of  any  action 
by  the  City  Council  relative  to  the  question  of  establishing 
municipally  owned  electric  light  and  power  plant  prior  to 
September  1,  1933. 

If  the  City  of  Iowa  City,  Iowa,  is  permitted  to 
384  construct  a  municipal  electric  light  and  power  plant 

and  distribution  system,  it  proposes  forthwith  upon 
completion  of  such  construction  to  cause  plaintiff  to  dis¬ 
continue  entirely  the  distribution  of  electric  energy  within 
the  limits  of  said  City  and  to  remove  from  the  streets,  alleys 
and  public  places  in  said  City  all  poles,  wires  and  other 
equipment  for  the  distribution  of  electric  energy. 

By  consent  of  defendants  and  without  prejudice  to  the 
right  of  plaintiff  to  have  such  issues  determined  in  any 
appropriate  proceeding,  plaintiff  withdrew  from  the  issues 
made  by  the  pleadings  herein  those  issues  relating  to  the 
alleged  invalidity  and  illegality  under  the  laws  of  the  State 
of  Iowa,  of  the  establishment  of  a  municipal  electric  light 
and  power  plant  and  distribution  system  in  the  City  of 
Iowa  City,  and  the  issuance  of  revenue  bonds,  such  issues 
being  now  subject  to  adjudication  in  an  action  pending  in 
the  District  Court  of  the  State  of  Iowa  in  and  for  Johnson 
County. 

Exhibits  Identified  and  Received  in  Evidence 

By  the  stipulation,  plaintiff’s  Ex.  35,  exhibits  marked  for 
identification  plaintiff’s  Ex.  36  to  57,  inclusive,  (including 
plaintiff’s  Ex.  49- A)  were  identified  and  their  authenticity 
and  competency,  but  not  their  relevancy,  agreed  to.  The 
exhibits  offered  and  received  in  evidence,  either  without 
objection  or  where  objection  of  defendants  was  overruled, 
were  as  follows : 

Plaintiff’s  Ex.  36 — Franchise  Ordinance  of  the  Citv 
Council  of  Iowa  City,  Iowa,  dated  January  13,  1909,  grant¬ 
ing  permission  to  Plaintiff’s  predecessor,  Iowa  City  Elec¬ 
tric  Light  Company,  to  furnish  electric  light  and  power  to 
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the  City  of  Iowa  City  and  the  inhabitants  thereof,  |‘or  a  term 
of  25  years,  which  it  was  stipulated  had  been  vjalidly  as¬ 
signed  to  plaintiff,  Iowa  City  Light  &  Power  Coimpany  in 
1912,  and  under  which  said  plaintiff  has  occupied  t^he  streets 
of  Iowa  City  and  served  electricity  to  the  City  ai^d  inhabi¬ 
tants  from  1912  to  the  expiration  of  said  franchise  on  Jan¬ 
uary  13,  1934.  ! 

Plaintiff’s  Ex.  37 — Ordinance  of  the  City  Council  of  Iowa 
City,  dated  June  18,  1934,  fixing  electric  rates  to  bb  charged 
by  plaintiff  in  the  City  of  Iowa  City.  It  was  stipulated  that 
those  rates  are  the  ones  under  which  plaintiff  is  now  oper¬ 
ating  and  that  said  Ordinance  is  still  in  full  force  4nd  effect. 

Plaintiff’s  Ex.  38 — Resolution  of  City  Council 
385  adopted  February  2,  1934,  requiring  Iowa  City  Light 
and  Power  Company  to  report  its  business  for  1933. 

Plaintiff’s  Exs.  39,  40  and  41 — Resolutions  of  the  City 
Council,  after  expiration  of  plaintiff’s  franchise,  directing 
additional  service  and  the  installation  of  street  lights. 

Plaintiff’s  Ex.  42 — Contract  of  December  6,  1935,  be¬ 
tween  plaintiff  and  the  City  of  Iowa  City,  under  which 
plaintiff  agrees  to  furnish  electric  power  to  the  City  for 
the  operation  of  a  municipal  sewage  disposal  plant.  It  was 
stipulated  that  this  contract  is  still  in  effect. 

Plaintiff’s  Ex.  43 — Franchise  Ordinance  of  the  Town 
Council  of  Coralville,  Iowa,  dated  February  14, 1934,  grant¬ 
ing  plaintiff  a  franchise  to  furnish  electricity  to  the  town 
and  its  inhabitants  for  a  period  of  25  years. 

Plaintiff’s  Ex.  44 — Franchise  Ordinance  of  the  Town 
Council  of  University  Heights,  Iovra,  dated  April  1 11,  1936, 
granting  plaintiff  a  franchise  to  furnish  electricity  to  the 
town  of  University  Heights  and  its  inhabitants  forj  a  period 
of  15  years. 

Plaintiff’s  Ex.  46 — Resolution  of  the  City  Council  of 
Iowa  City,  dated  January  5,  1934,  authorizing  add  direct¬ 
ing  the  Mayor  and  City  Clerk  to  hie  an  application  with  the 
Federal  Emergency  Administration  of  Public  TVjorks  for 
a  loan  and  grant  for  the  construction  of  a  municipal  light 
and  power  system  and  for  acquiring  or  constructing  a  dis¬ 
tribution  system  for  electricity  in  Iowa  City. 

Plaintiff’s  Ex.  47 — Abstract  of  election  held  April  17, 
1934,  to  determine  whether  or  not  the  City  of  Iowa  City 
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should  establish  a  municipally  owned  electric  light  and 
power  plant  and  distribution  system,  with  canvass  of  votes 
showing  that  project  carried  by  a  vote  of  2959  to  2804 — a 
majority  of  155. 

Plaintiff’s  Ex.  48 — Minutes  of  Meeting  of  City  Council  of 
Iowa  City,  dated  May  4,  1934,  tabling  an  ordinance  relating 
to  the  establishment  of  a  municipally  owned  electric  light 
and  power  plant  and  distribution  system. 

Plaintiff’s  Ex.  49 — Resolution  of  City  Council  of  Iowa 
City,  dated  October  5,  1934,  to  return  unexecuted  an  agree¬ 
ment  proffered  by  PWA,  providing  for  a  loan  and  grant 
in  the  amount  of  $917,000.00,  for  the  construction  of  a 
municipally  owned  electric  light  and  power  plant  and  dis¬ 
tribution  system. 

Plaintiff’s  i  Ex.  50 — Ordinance  of  the  Citv  Council  of 
Iowa  City,  dated  April  5,  1935,  establishing  a  municipally 
owned  electric  light  and  power  plant  and  distribution  sys¬ 
tem. 

Plaintiff’s  Ex.  51 — Resolution  of  Citv  Council  of  Iowa 
City,  dated  April  5,  1935,  resolving  that  the  application  of 
Iowa  City  for  a  grant  and  loan  of  $917,000.00  from  PWA, 
for  the  construction  of  a  municipally  owned  electric  light 
and  power  plant  and  distribution  system,  be  renewed  and 
reinstated  with  PWA. 

Plaintiff’s  Ex.  52 — Resolution  of  Citv  Council  of 
386  Iowa  City,  dated  June  17,  1935,  resolving  that  the 
application  of  Iowa  City  for  a  loan  and  grant  of 
$917,000.00  from  PWA,  for  the  purpose  of  constructing  a 
municipally  owned  electric  light  and  power  plant  and  dis¬ 
tribution  system,  be  revised  so  as  to  request  a  grant  only 
of  45%  of  said  sum. 

Plaintiff’s  Ex.  49- A — Resolution  of  City  Council  of  Iowa 
City,  dated  March  6, 1936,  accepting  final  offer  of  the  United 
States,  made  January  8,  1936,  copy  of  which  offer  is  an¬ 
nexed  to  Defendant’s  Answer  as  Exhibit  “A”  thereto. 

Plaintiff’s  Ex.  53 — Original  Application  of  City  of  Iowa 
City,  for  PWA  Loan  and  Grant,  dated  January  5,  1934, 
copy  of  which  is  annexed  to  plaintiff’s  bill  as  Exhibit  “A” 
thereto. 

Plaintiff’s  Ex.  57 — Resolution  of  City  Council  of  Iowa 
City,  directing  plaintiff  to  submit  to  the  City  a  sales  price 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  IpKES.  305 

for  its  electric  distribution  system  in  Iowa  City  and  its  im¬ 
mediate  vicinity. 

Plaintiff’s  Ex.  56  was  offered  for  the  phrpose  of 
387  establishing  that  the  plant  which  the  City  proposes 
to  erect  and  for  which  it  has  called  for  bids  is  a 
steam  plant  and  not  a  hydro-electric  plant,  and  it  was 
thereupon  agreed  and  stipulated  by  counsel  that  that  is  the 
type  of  plant  which  the  City  proposes  to  erect,  whereupon 
the  offer  of  the  exhibit  was  withdrawn. 

Proceedings  in  Connection  with  the  Offer  of  Certain  of  the 

Exhibits  Above  Referred  To. 

Following  the  introduction  of  plaintiff’s  Ex.  49  which 
was  headed  “  Resolution  to  Return  Light  Plant  Loan  and 
Grant  Agreements”  there  was  read  into  the  record  from 
said  exhibit  the  following.  Paragraph  2  of  the  preamble 
of  the  resolution  is  as  follows : 

“It  is  not  contended  in  the  City’s  application  that  better 
electric  service  would  be  furnished  by  a  municipally  owned 
plant — in  fact,  the  present  service  is  generally  recognized 
to  be  good  and  adequate. 

“3.  Since  the  application  for  a  loan  and  grant  vfas  made 
electric  rates  in  Iowa  City  have  been  greatly  reduced  by 
the  voluntary  action  of  the  privately  owned  company  and 
also  by  ordinance  unanimously  passed  by  this  Council,  and 
we  believe  that  lower  rates  for  electricity  in  Iowa  City  in 
the  long  run  can  be  had  from  the  plant  that  is  now  estab¬ 
lished  than  from  a  municipal  plant.” 

Said  Exhibit  also  contained  the  following: 

“1.  The  contract  requires  a  warranty  on  the  part  of  the 
city  before  any  money  can  be  obtained,  that  no  litigation 
or  other  proceedings  are  now  pending  or  threatened,  while 
litigation  is  threatened  and  numerous  legal  questions  in¬ 
volving  the  validity  of  the  election  and  the  right  o^  the  city 
to  construct  the  municipal  plant  have  been  raised  and  will 
undoubtedly  be  litigated.  The  contract  also  contains  many 
burdensome  qualifications  which  under  present  conditions 
are  impracticable,  if  not  impossible,  to  comply  with.” 

Immediately  following  the  introduction  of  plaintiff’s  Ex. 
53  (the  application  of  the  City  for  PWA  loan  an<jl  grant) 
the  following  occurred.  Mr.  Cook:  The  documeht  being 
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too  voluminous  to  read  in  full,  even  by  way  of  argument,  I 
request  the  privilege  of  reading  two  or  three  short  para¬ 
graphs  which  I  want  to  bring  to  the  Court’s  atten- 

388  tion.  J  am  reading  the  third  paragraph  on  page  5 
of  the  exhibit,  and  quoting: 

“The  service  given  by  the  Iowa  City  Light  &  Power 
Company  has  been  excellent.  The  quality  of  service  being 
due  to  adequate  equipment,  high  standards  of  construction 
and  competent  operation.  To  produce  the  same  quality 
of  service  with  a  municipally  owned  plant  can  be  accom¬ 
plished  only  by  the  adoption  of  similar  standards.  This 
report  proposes  that  the  city  of  Iowa  City  will  operate  its 
light  and  power  department  as  efficiently  as  though  oper¬ 
ated  by  a  private  corporation.  It  is  further  proposed  that 
the  use  of  electricity  will  be  promoted  as  vigorously  with 
municipal  as  well  as  with  private  ownership,  and  that  the 
same  high  standards  of  construction  and  operation  will  be 
maintained  as  now  exist  on  the  property  of  the  Iowa  City 
Light  &  Power  Company.” 

Reading  from  page  9,  the  first  page  following  a  tabula¬ 
tion  of  figures: 

“Overhead  Distribution  Svstem 

4  4  The  distribution  system  of  the  Iowa  City  Light  &  Power 
Company  is  adequate  to  provide  service  to  all  electric  con¬ 
sumers  of  the  city.  The  system  has  been  maintained  in 
good  condition  and  very  little  deferred  maintenance  is  in 
evidence.  It  is  operated  at  2,300  volts,  two  phase,  60  cycle. 

4 4  The  present  street-lighting  system  in  the  residential 
sections  of  the  citv  is  owned  bv  the  companv  and  under 
contract  with  the  city  have  been  furnishing  all  maintenance 
and  renewals  of  lamps.” 

Referring  to  the  last  paragraph  on  page  12,  under  the 
subheading  44  (k)  Number  of  Men  Employed”  it  reads  as 
follows  : 

“It  is  estimated  that  this  project  will  employ  approxi¬ 
mately  the  equivalent  labor  of  60  men  for  12  months.” 

From  page  18,  near  the  bottom  of  the  page  under  the 
heading  4 4 Results  of  Recent  Rate  Reductions”: 

389  4  4  The  result  of  the  rate  reduction  recently  offered 
to  the  City,  effective  January  1,  1934,  will  be  to  fur- 
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ther  reduce  the  total  revenue  from  electric  sales.  The 
Company  has  presented  certain  figures  showing}  that  the 
annual  reduction  in  revenue  with  the  new  schedule  of  rates 
will  be  approximately  $49,000.  as  based  on  the  reyenue  for 
1932.”  J 

Proceedings  in  Connection  With  Exhibits  Excluded  From 

Evidence. 

Plain tiff’s  offered  in  evidence  Exhibit  45,  the  authen¬ 
ticity  of  which  was  stipulated,  being  a  report  of  the  Lights 
Committee  of  the  City  Council  of  Iowa  City,  submitted  to 
the  Council,  September  1,  1933,  in  which  it  was  recom¬ 
mended  that  the  City  of  Iowa  City  acquire  and  operate  its 
own  electric  distribution  system.  Counsel  for  defendants 
objected  upon  the  ground  that  it  was  irrelevant  jo  any  of 
the  issues  in  the  case.  Counsel  for  plaintiff  thereupon  rep¬ 
resented  to  the  Court  that  plaintiffs  proposed  to  show  by 
other  evidence  that  this  was  the  first  step  taken  by  the 
City  Council  of  Iowa  City  looking  to  the  establishment  of 
a  municipally  owned  electric  light  and  power  plant  and 
distribution  system;  that  it  occurred  after  the  passage  of 
the  National  Industrial  Recovery  Act;  that  it  referred  to 
the  Acts  of  the  Public  Works  Administration  as  an  induc¬ 
ing  cause;  that  it  showed  a  causal  connection  between  the 
acts  of  defendants  and  the  damage  occurring  to  plaintiff; 
and  plaintiffs  offered  to  prove  by  the  introduction  of  this 
exhibit  the  report  that — 

“Public  ownership  of  utilities  is  favored  by  President 
Roosevelt.  The  Public  Works  Administration  will  lend 
money  to  cities  to  build  their  own  plants.  Largel  Federal 
power  projects  are  being  undertaken  in  the  fouiJ  corners 
of  our  country,  and  the  Federal  Power  Commjssion  is 
dominated  by  public  ownership  influences.” 

The  foregoing  was  quoted  from  the  Exhibit.  The  Court 
declined  to  permit  the  introduction  in  evidence  oi\  Exhibit 
45,  or  to  permit  the  offer  of  proof,  to  which  rulings  plain¬ 
tiff  duly  noted  an  exception. 

Plaintiffs  offered  in  evidence  Exhibits  54  and  55,  the  au¬ 
thenticity  of  which  was  stipulated,  the  documents  being 
identical  in  character,  and  being  Resistances  filed  fiv  plain¬ 
tiff  with  the  Public  Works  Administration,  the  first  having 
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been  to  the  original  application  of  the  City  of  Iowa  City 
to  PWA  for  a  loan  and  grant,  and  the  second  having  been 
to  the  reinstatement  of  the  application  of  Iowa  City  for  a 
loan  and  grant.  They  were  lengthy  documents  con- 

390  taining  a1  statement  of  the  facts  with  respect  to  elec¬ 
tric  service  in  Iowa  City  and  the  reasons  advanced 

by  plaintiff  why  the  application  of  the  City  for  funds  for 
the  construction  of  a  municipally  owned  electric  light  and 
power  plant  and  distribution  system  should  not  be  granted. 
They  reviewed  the  situation  existing  in  Iowa  City  and  the 
things  which  had  occurred  there  in  connection  with  the 
project.  Counsel  for  plaintiff  represented  to  the  Court 
that  they  were  offered  not  for  the  purpose  of  proving  the 
truth  of  the  facts  therein  stated,  but  to  show  an  exhaustion 
of  administrative  remedies  by  plaintiff,  and  to  show  the 
information  before  the  Public  Works  Administration  when 
it  acted  upon  the  City’s  application,  and  made  the  offers 
referred  to  in  the  pleadings  and  the  evidence;  that  they 
were  relevant  upon  the  issue  of  whether  the  Administrator 
had  exceeded  his  authority  under  the  Act  by  selecting  proj¬ 
ects  which  did  not  come  within  its  terms;  that  without  the 
evidence  which  the  Administrator  had  before  him  at  the 
time  he  acted,  plaintiff’s  argument  must  be  limited  to  the 
Findings  of  the  Administrator;  that  plaintiffs  wish  to  show 
that  this  project  did  not  qualify  under  the  terms  of  the 
Act;  that  the  offered  exhibits  bore  upon  the  eligibility  of 
this  project  under  the  terms  of  the  Act  and  upon  the  ques¬ 
tion  of  whether  any  discretion  reposed  in  the  Administra¬ 
tor  with  respect  to  such  projects  was  properly  exercised. 

Upon  objection  by  counsel  for  defendants,  the  Court 
ruled  that  said  Exhibits  were  inadmissable,  to  which  ruling 
counsel  for  plaintiffs  duly  noted  an  exception. 

R.  R.  MacDonald,  recalled  as  a  witness  on  behalf 

391  of  plaintiffs  testified  as  follows : 

The  document  marked  plaintiff’s  exhibit  58,  dated 
June  20, 1935,  addressed  to  The  Honorable  Mayor  and  City 
Council  of  Io^’a  City,  and  signed  by  Iowa  City  Light  and 
Power  Company,  by  its  vice  president,  is  a  true  copy  of 
a  letter  or  communication  sent  by  the  plaintiff  company 
to  the  city  council  on  or  about  that  date  pursuant  to  the 
request  in  the  resolution  plaintiff’s  exhibit  57. 
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The  document  marked  plaintiff’s  exhibit  59,  dated  Iowa 
City,  Iowa,  June  27,  1935,  addressed  to  Joseph  IT.  Porter, 
Iowa  City,  Iowa,  and  signed  by  J.  A.  Swishejr,  George 
Bouck,  H.  F.  Willenbrock,  T.  A.  Foote,  W.  F.  Boiler,  J. 
Van  der  Zee,  Earl  W.  Kurtz  and  Thomas  E.  Martin,  is  a 
true  copy  of  the  reply  received  from  those  gentlenjient  on  or 
about  the  date  it  bears  and  subsequent  to  our  letter  just 
identified  as  plaintiff’s  exhibit  58.  The  signers  of  that 
letter  were  at  that  time  and  are  now  the  Mayor  hnd  mem¬ 
bers  of  the  City  Council  of  the  City  of  Iowa  Cit^. 

Exhibit  number  60  dated  July  5,  1935,  ^ddressed 
392  to  the  Honorable  Mayor  and  City  Council  of  the  City 
of  Iowa  City,  Iowa,  is  a  true  copy  of  a  letter  sent 
by  the  plaintiff  company  to  the  city,  its  mayor  arjd  council 
on  or  about  that  date  in  response  to  the  letter  Plaintiff’s 
exhibit  59.  J 

It  was  thereupon  stipulated  that  the  defendants  waived 
any  objection  to  these  exhibits  upon  the  ground  |:hat  they 
were  copies  rather  than  originals. 

Plaintiffs  offered  the  three  foregoing  exhibit^  in  evi¬ 
dence,  and  they  were  objected  to  upon  the  groiund  that 
they  were  not  relevant  to  any  of  the  issues  in  the  case. 
Counsel  for  plaintiffs  represented  to  the  Court  fhat  said 
exhibits  would  show  that  there  were  negotiations!  between 
the  Iowa  City  Light  &  Power  Company  and  thd  City  of 
Iowa  City  with  reference  to  an  offer  to  sell  to  the 
electric  plant  and  distribution  system,  and  an  off' 
duce  the  rates  at  least  as  low  as  that  named  in  the 
tion  filed  with  the  Public  Works  Administration. 

58  consisted  of  a  letter  from  the  Company  to  the  M 
City  Council  of  Iowa  City,  dated  June  20,  1935, 
the  Company  offered  to  sell,  free  and  clear  of  a}l  incum¬ 
brances,  for  the  sum  of  $1,125,000.00,  or  in  the  alternative, 
if  the  City  would  abandon  its  plan  to  build  a  ujiunicipal 
plant,  to  put  into  effect  a  specified  schedule  of  electric  rates. 
Exhibit  59  was  a  letter,  signed  by  the  Mayor  ind  City 
Council,  in  reply  to  Exhibit  58,  in  which  the  City] 
the  offer  of  sale  because  it  exceeded  the  total  amou 
the  voters  had  authorized  to  be  expended  and  did  not  in¬ 
clude  materials  and  supplies,  office  and  shop  equipment  and 
furniture  essential  to  a  complete  system,  and  refused  the 
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proposal  to  abandon  the  municipal  plant  because  they  con¬ 
tended  that  the  rate  agreement  would  be  unenforceable. 
Exhibit  60  is  a  letter  from  the  company  to  the  Mayor  and 
City  Council  of  Iowa  City,  in  reply  to  their  letter,  Exhibit 
59.  The  Company  there  offered  the  City  a  five  year  option 
to  purchase  the  electric  plant  and  distribution  sys- 
392-a  tern  for  the  sum  of  $900,000.00,  to  be  exerciseable 
upon  the  Company’s  failure  to  abide  by  the  rate 
schedule  proposed  in  Exhibit  58. 

The  Court  ruled  that  these  exhibits  were  inadmissible 
upon  the  ground  that  they  were  immaterial,  and  counsel  for 
plaintiffs  duly  noted  an  exception. 

P.  F.  Hopkins,  called  as  a  witness  on  behalf  of  the 
393  plaintiffs  and  being  duly  sworn  testified  as  follows: 

I  am  State  Director  for  PWA  for  the  State  of  Iowa. 
I  was  originally  State  Engineer.  The  State  Office  of  PWA 
for  Iowa  was  opened  on  August  15,  1933.  I  have  been  in 
charge  of  that  office  continuously  since  it  was  oj)ened.  As 
originally  set  up  the  State  Office  consisted  of  a  State  Ad¬ 
visory  Board  of  three  members  appointed  by  the  Presi¬ 
dent  and  a  State  Engineer  appointed  by  the  Administrator 
of  PWA  who  would  be  the  Executive  Officer  of  the  Ad¬ 
visory  Board  and  would  be  in  complete  charge  of  adminis¬ 
trative  details  of  the  office.  Applications  would  be  filed 
with  the  St^te  Engineer  and  submitted  to  the  Advisory 
Board  at  their  convenience.  There  was  no  difference  in 
any  of  the  applications,  except  that  certain  priorities  were 
set  up  by  the  Public  Works  Administration  as  to  the  desir¬ 
ability  of  the  projects.  Examination  of  the  projects  were 
usually  made  in  advance  of  the  submission  of  the  applica¬ 
tion  to  the  Advisory  Board.  Action  of  the  State  Advisorv 
Board  was  always  obtained  before  the  application  and  rec¬ 
ommendation  were  sent  to  Washington. 

I  recall  the  application  of  the  City  of  Iowa  City  filed 
about  Januaitv  9, 1934.  I  investigated  it.  I  made  no  separ¬ 
ate  investigation  of  the  facts  but  based  by  recommendation 
upon  the  information  contained  in  the  application  and  my 
own  knowledge  of  those  matters.  The  application  was  re¬ 
ferred  to  the  State  Advisory  Board  but  it  did  not  make 
any  report  in  connection  with  the  project.  I  made  a  report 
on  this  project  which  was  forwarded  to  the  Administrator 
in  Washington. 
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The  witness  was  thereupon  asked  if  his  report  was  on  a 
form  and  if  it  consisted  of  one  document  or  more  than  one. 
The  question  was  objected  to  as  irrelevant  and  the 

394  Court  sustained  the  objection.  Counsel  foj:  plaintiff 
noted  an  exception  and  represented  to  the  Court  that 

he  was  attempting  to  ascertain  just  what  form  t|he  report 
took  in  order  that  he  might  know  what  to  demand  as  a  re¬ 
sult  of  a  subpoena  which  had  been  issued.  He  further 
represented  that  in  exchange  for  the  agreement  of  Govern¬ 
ment  counsel  to  produce  the  witness  and  his  files,  the  plain¬ 
tiff  had  waived  its  right  to  take  his  deposition.  That  he 
had  not  been  permitted  to  examine  the  witnesses  files ;  that 
he  must  make  his  record  with  respect  to  those  filis  by  this 
witness  and  that  that  was  the  purpose  of  his  present  ex¬ 
amination.  Plaintiff  duly  noted  an  exception  to  thq  Court ’s 
ruling. 

The  original  application  of  Iowa  City  was  approved  but 
the  City  returned  the  loan  and  grant  agreement  forwarded 
to  it  by  PWA.  This  was  the  equivalent  of  withdrawing  its 
application.  Later  another  City  Council  asked  for  the  re¬ 
instatement  of  the  application.  This  was  by  way  of  reso¬ 
lution  and  no  new  application  was  filed.  No  additional  in¬ 
formation  relative  to  the  nature  of  the  project  or  the  facts 
upon  which  it  was  based  was  submitted.  Neither  was  such 
information  submitted  when  the  application  was  modified 
by  a  resolution  of  the  City  Council  to  apply  for  a  grant 
only.  Specifications  have  been  filed  for  certain  equipment 
and  bids  taken  on  those  items.  We  do  not  require  detailed 
plans  and  specifications  to  be  filed  with  the  original  appli¬ 
cation.  We  require  only  such  information  as  may  \>e  neces¬ 
sary  for  us  to  make  a  reasonable  check  of  the  request. 

At  the  time  this  application  was  examined  we  had  only 
the  Engineering  Division.  About  a  year  agb  a  legal 

395  and  a  financial  section  were  set  up  in  the  State  Office. 
I  think  the  finance  and  legal  sections  existed  at  the 

time  of  the  request  to  reinstate  the  application. 

Thereupon  the  following  occurred: 

Q.  Was  the  application  referred  to  those  divisions  in 
your  office  at  any  time?  A.  No,  because  all  we  received  was 
the  copy  of  the  resolution  asking  reinstatement,  wljich  was 
forwarded  to  the  central  office  in  Washington  for  consid- 
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eration.  Inasmuch  as  the  application  had  passed  through 
the  central  office  completely  once  before,  there  was  no  rea¬ 
son  to  re-examine  it  in  the  State  Office. 

By  Mr.  Cook. 

Q.  Was  any  investigation  made  of  the  facts  in  connec¬ 
tion  with  the  Iowa  City  project  by  your  field  office  there, 
other  than  the  one  which  you  have  testified  to,  that  you 
made  based  upon  the  application  of  the  city  when  the  appli¬ 
cation  was  originally  filed? 

Mr.  Holtzoff.  If  your  Honor  please,  I  do  not  think  it  is 
relevant  or  material  as  to  what  investigations  were  made. 

The  Court.  He  has  testified  that  there  was  an  original 
application  and  then  it  was  afterwards  withdrawn.  Now, 
that  application  was  afterwards  reinstated,  and  the  pur¬ 
port  of  the  question,  as  I  understood  it,  is:  Was  any  fur¬ 
ther  investigation  made  when  the  application  for  reinstate¬ 
ment  was  made?  I  do  not  think  it  is  important  at  all,  but 
if  the  witness  can  answer  it  “yes”  or  “no”  I  do  not  care. 

Mr.  Holtzoff.  I  will  withdraw  the  objection. 

The  witness.  The  answer  is  no. 

By  the  Court. 

Q.  There  was  not  anything  further  done?  A.  No,  sir. 

The  Court.  He  said  that  in  substance.  Inasmuch  as  it 
had  been  gone  over  before,  all  he  did  was  to  forward  it  to 
Washington. 

The  Witness.  There  vrere  no  changes  in  conditions  which 
would  justify  us  making  any  further  study  of  it. 

It  was  thereupon  stipulated  by  counsel  that  Mr. 
396  Acheson’s  request  for  the  production  of  the  report 
of  the  Engineering,  Legal  and  Financial  Divisions 
with  respect  to  this  case,  and  the  record  made  in  connection 
therewith,  should  be  applicable  to  this  case. 

Plaintiff  thereupon  requested  the  production  of  an  in- 
tradepartmental  communication  on  NEC  Form  3  headed 
“Application  for  Allotment  of  Funds  Under  Emergency 
Relief  Appropriation  Act  of  1935,  Non-Federal  Project” 
addressed  to  the  National  Emergency  Counsel,  Washing¬ 
ton,  D.  C.,  and  signed  by  or  for  the  Federal  Emergency 
Administrator  of  Public  Works,  probably  by  an  Assistant, 
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and  referring  to  the  grant  of  $413,000.00.  Counsel  for  de¬ 
fendant  declined  to  produce  the  documents  upon  th^  grounds 
theretofore  advanced  as  to  the  inadmissibility  of  intrade- 
partmental  communications,  and  on  the  ground  of  their 
irrelevancy.  The  Court  sustained  their  position  to  which 
plaintiff  noted  an  exception.  Plaintiff’s  counsel  thereupon 
represented  to  the  Court  that  his  reason  in  demanding  the 
production  of  the  documents  was  that  it  would  show  that 
the  percentage  of  total  cost  that  labor  bore  in  thi^  project 
was  less  than  25%,  to  be  exact  19.7%;  and  further  in  the 
reasons  given  under  the  heading  “Justification”,  the  re¬ 
port  stated: 

“The  proposed  municipal  system  will  be  able  to 

397  reduce  the  rates  to  all  classes  of  customers  and  re¬ 
turn  substantial  profits  to  the  municipality.  It  will 

also  provide  permanent  employment  for  a  number  c|f  men.” 

The  witness  was  thereupon  asked  whether  in  viejw  of  the 
situation  existing  in  Iowa  City,  the  establishment  of  the 
municipal  plant  would  not  throw  out  of  permanent  employ¬ 
ment  substantially  the  same  number  of  people  as  would 
be  employed  if  the  new  plant  were  constructed.  This  ques¬ 
tion  was  objected  to  as  irrelevant.  The  Court  sustained  the 
objection  to  which  the  plaintiff  noted  an  exception. 

Counsel  for  plaintiff  thereupon  requested  counsel  for 
defendant  to  produce  the  report  and  recommendation  made 
by  the  witness  P.  F.  Hopkins  as  State  Engineer  in  connec¬ 
tion  with  the  Iowa  City  project.  Counsel  for  defendant 
declined  on  grounds  heretofore  stated  and  the  Cohrt  sus¬ 
tained  their  position.  Plaintiff  noted  an  exception  to  the 
ruling.  I 

Counsel  for  plaintiff  thereupon  requested  the  production 
of  the  report  made  by  R.  V.  L.  Wright  on  the  remonstrance 
of  the  plaintiff  in  conection  with  the  application  to  rein¬ 
state  the  original  application  for  loan  and  grant.  Counsel 
for  defendant  declined  upon  the  same  grounds,  the  Court 
sustained  them  in  their  position,  to  which  plaintiff  duly 
noted  an  exception.  | 

Plaintiff  thereupon  asked  for  the  production  of  anv  other 
memoranda  or  reports  by  the  Field  Office  of  Iowa  hnd  the 
Witness  Hopkins  made  to  the  Administrator  or  the 

398  Department  in  connection  with  the  Iowa  City-  proj- 
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ect  and  before  its  final  approval  and  the  allotment  of 
funds.  This  request  was  declined  upon  the  same  grounds. 

•  The  Court  sustained  the  defendant ’s  position  and  the  plain¬ 
tiff  duly  noted  an  exception. 

On  cross  examination  the  witness  testified  as  follows: 

Allotment  of  funds  have  been  made  for  something  over 
300  PWA  projects  in  the  State  of  Iowa.  Of  these  five  were 
for  municipal  electric  light  projects. 

Whereupon  Dan  H.  Wheeler  was  called  as  a  wit- 
399  ness  on  behalf  of  the  plaintiffs  and,  being  first  duly 
sworn,  testified  as  follows : 

Direct  examination. 

At  the  present  time  I  am  Associate  Director  of  the  Proj¬ 
ects  Division.  I  have  been  with  the  Public  Works  Admin¬ 
istration  since  the  15th  of  July,  1933.  The  Projects  Divi¬ 
sion  is  one  of  the  divisions  of  the  Public  Works  Adminis¬ 
tration.  They  are  a  coordinating  division. 

I  am  more  or  less  familiar  with  the  procedure  through 
which  a  non-Federal  application  goes  from  its  original 
making  to  the  final  approval.  A  non-Federal  application 
broadly  means  an  application  by  a  State  or  political  sub¬ 
division  of  a  state  for  a  loan  or  a  loan  and  grant — applica¬ 
tions  from  some  parties  other  than  agents  of  the  Federal 
Government. 

In  1933  and  1934  Colonel  Waite  was  Deputy  Administra¬ 
tor.  The  Deputy  Administrator  was  the  assistant  to  the 
Administrator.  Mr.  Fleming  was  at  first  Executive  Officer, 
and  later  Deputy  Administrator.  He  succeeded  Colonel 
Waite  as  Deputy  Administrator.  The  Executive  Officer, 
generally  speaking,  was  the  administrative  officer  of  the  Ad¬ 
ministration.  He  handles  matters  of  personnel  and  so 
forth.  The  organization  of  PWA  which  dealt  with  non- 
Federal  projects  was  first  the  field  organization.  That 
consisted  of  a  Public  Works  official  designated  as  a  State 
Engineer  and  staff  and  a — I  cannot  think  of  the  exact  name 
of  the  board— a  regional  board,  the  State  Advisory  Board. 
In  Washington  we  have  Examining  divisions,  the  Legal 
Division,  the  Finance  Division  and  Engineering  Division. 
Above  them  the  Projects  Divi-  is  a  coordinating  agency 
only.  The  applications  were  received  in  Washington  by 
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the  Projects  Division  and  preliminary  review  \las  made 


to  determine  if  they  were  complete,  and  then  a  copy  of  each 
application  was  sent  to  each  of  the  Examining  divisions. 

There  was  a  technical  Board  of  Review  to  which 

400  some  special  cases  were  referred;  not  all  cases.  I 
do  not  know  whether  the  Electric  Board  of  Review 

took  the  place  of  the  Technical  Board  of  Reviey,  so  far 
as  electric  projects  were  concerned.  I  do  not  know  what 
the  functions  of  that  board  were.  I  am  more  oij  less  fa¬ 
miliar  with  the  tests  for  eligibility  of  projects  set  forth  on 
page  7  of  Circular  No.  1,  Plaintiffs’  Exhibit  119.  When 
an  application  was  filed  and  sent  on  to  Washington,  all  of 
the  information  of  a  technical  nature  was  examined  by  the 
Engineering  Division.  I  think  they  considered  the  eco¬ 
nomic  desirability  in  some  instances.  By  “economic  desir¬ 
ability”  I  mean  the  need  for  the  project.  The  unemploy¬ 
ment  in  the  locality  which  applies  for  the  loan  is  stated  in 
the  application,  I  think.  I  do  not  know  whether  there  is 
any  check  made  on  that.  I  do  not  know  of  my  owln  knowl¬ 
edge  whether  the  Engineering  Division  makes  aiy  exam¬ 
ination  as  to  the  earnings  or  expenses  in  the  financial  oper¬ 
ation  of  the  plant,  or  where  that  investigation  is  made. 
When  the  Engineering  Division  finishes  its  examination  of 
the  technical  aspects  of  the  problem  and  its  economic  de¬ 
sirability  and  the  need  for  it,  and  anything  else  which  it 
examines,  it  writes  a  report  and  recommendation.  In  the 
report  it  states  the  facts  as  it  believes  them  to  be.  It  sends 
the  original  of  it  to  the  Projects  Division  and  distributes 
copies  to  the  various  other  units  of  the  administration. 

The  Finance  Division,  when  an  application  comes  to  it,  ex¬ 
amines  the  application  from  the  financial  aspects,  and  like¬ 
wise  submits  a  report  and  recommendation.  I  do  not  know 
of  my  own  knowledge  what  investigation  the  Finance  Divi¬ 
sion  makes  when  the  project  is  one  which  is  expected  to  be 
self-liquidating.  The  Finance  Division  report  or  finding 
with  its  conclusion  goes  to  the  Projects  Division.  The  Le¬ 
gal  Division  does  what  its  name  implies — looks  into  the 
legal  aspects  of  the  matter,  and  also  sends  a  report 

401  on  to  the  Projects  Division.  The  Projects  bivision 
gathers  all  these  reports  and  recommendations  into 

one  folder  and  they  have  a  summary  sheet  which  states  the 
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essentials  of  the  application,  which  is  then  signed  by  a  rep¬ 
resentative  of  each  of  the  examining  divisions.  Then  it 
gathers  into  a  file  those  which  have  been  approved  by  the 
examining  divisions.  It  keeps  a  list  of  the  approved  proj¬ 
ects  for  the  purpose  of  allotment  of  funds.  It  sets  aside 
these  projects  that  have  been  disapproved  for  such  further 
action  as  may  be  necessary,  reconsideration  by  the  Exam¬ 
ining  Division  which  has  made  an  adverse  recommenda¬ 
tion,  for  reference  to  the  Technical  Board  of  Review  and 
such  other  examinations  as  may  be  made.  It  makes  a  list 
of  those  projects  on  which  approving  recommendations 
have  been  made  by  the  various  examining  divisions  and 
presents  that  list,  through  the  director  of  the  division,  to 
the  Deputy  Administrator  and  the  Administrator.  It  sends 
simply  a  list  of  projects  with  the  statement  that  they  have 
been  approved.  I  do  not  know  what  the  Administrator 
does  with  that  list.  These  projects  w^ere  presented  to  the 
Special  Board  for  Public  Works  by  the  Administrator  un¬ 
der  the  original  appropriation.  Each  project  on  winch  the 
Special  Board  or  the  Administrator  recommended  allot¬ 
ment  wras  presented  to  the  President  for  his  approval  The 
Administrator  has  a  list  show’ing  various  projects  with  the 
statement  that  they  have  been  approved  bv  the  examining 
divisions,  and  he  brings  that  before  the  Special  Board  for 
Public  Works.  The  Special  Board  adopts  a  resolution 
recommending  allotment  to  this  project.  The  action  which 
the  Administrator  takes  is  to  sign  the  book  in  winch  the 
resolutions  adopted  by  the  Special  Board  for  Public  works 
are  included.  The  book  with  a  list  of  the  projects  in  it  goes 
to  the  President. 

By  the  Court : 

Q.  Have  you  ever  seen  the  book?  I  assume  the  Presi¬ 
dent  signs  something  in  the  book.  Have  you  ever  seen  that 
book?  A.  Yes,  sir. 

402  Q.  With  the  President’s  name  in  it?  A.  With  his 
initials  in  it;  yes,  sir. 

Q.  Is  there  anything  besides  the  initials?  A.  “0.  K.” 

The  Court.  I  suppose  wTe  w’ould  be  justified  in  assuming 
that  that  means  that  he  approves  it.  I  do  not  wrant  to  ask 
questions  that  are  objectionable  to  anybody,  but  I  would 
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On  the 
case  in 
0.  K.” 


like  to  know  this,  and  it  seems  to  me  it  ought  to  be  proved 
in  some  way. 

By  the  Court: 

Q.  The  President  puts  his  initials  in  the  book  with  the 
letters  “0.  K.”  Is  that  at  the  end,  or  where?  A. 
last  sheet  of  the  book.  I  cannot  say  that  that  is  the 
all  cases,  but  those  books  that  I  have  seen  have  his  ‘ 1 
and  his  initials  on  the  last  sheet  of  the  book. 

Q.  Indicating  approval  of  all  the  projects  in  the  book? 
A.  It  may  be  one  project  or  it  may  be  many. 

Q.  But  the  President’s  “0.  K.”,  with  his  initials,  is  ap¬ 
proval  of  all  the  projects  in  that  book?  A.  If  he  approves 
them  all;  yes,  sir. 

When  a  disapproving  recommendation  is  received  from 
one  of  the  Examining  Divisions,  unless  additional  informa¬ 
tion  is  elicited  which  would  permit  the  Examining  Division 
to  reverse  its  recommendation,  the  report  and  recommen¬ 
dation  of  that  division  come  to  the  Projects  Division,  and 
when  the  other  reports  are  submitted  the  facts  of  the  case 
are  written  up  on  a  cap  sheet  and  it  is  presented  to  the  As¬ 
sistant  Administrator  and  the  Administrator  for  disap¬ 
proval.  For  their  action,  I  should  have  said. 

Under  the  Emergency  Relief  Act  of  1935,  the  i  Special 
Board  for  Public  Works  does  not  pass  on  cases.  T) 


he  lists 

are  made  up  in  much  the  same  way  as  they  were  befpre  and 

and  the 
h  they 


are  presented  to  the  Assistant  Administrator 
403  Administrator  for  action,  and  those  to  whi 

recommend  allotments  are  again  put  into  thp  Presi¬ 
dent  ’s  book  and  transmitted  to  the  President  for  his  action. 
Information  relative  to  them  was  at  one  time  transmitted 
to  the  National  Emergency  Council. 

Cross  Examination 

i 

The  findings  made  by  these  various  divisions  were  merely 
recommendations.  And  the  same  is  true  of  the  Special 
Board  for  Public  Works,  a  I  understand  it.  I  do  do  not 
know  what  the  Administrator  or  the  President  considered 
in  each  particular  case  in  reaching  a  conclusion,  or  with 
whom  they  consulted.  So  far  as  I  know  they  m^y  have 
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consulted  all  the  documents  in  the  files  or  had  numerous 
discussions  and  oral  or  written  recommendations.  Under 
either  statute,  after  there  has  been  approval,  the  so-called 
allotment  is  a  prelude  to  the  making  of  a  contract  with  the 
applicant.  The  contract  is  made  on  behalf  of  the  United 
States,  through  the  Administrator  or  someone  designated 
by  him.  Before  any  moneys  are  paid  out,  of  any  kind,  a 
contract  is  executed  between  the  applicant  and  the  United 
States  in  the  maimer  I  have  indicated.  I  do  not  know  of 
my  own  knowledge  the  scope  of  the  duties  of  the  Deputy 
Administrator  and  the  Assistant  Administrator. 

Upon  recross  examination  the  following  questions  and 
answers  were  made : 

Recross  Examination 

By  Mr.  Frank: 

Q.  Do  you  know  of  your  own  knowledge  the  data  upon 
which  the  President  relies  in  making  his  approvals?  A.  No, 
sir. 

Q.  So  far  as  you  know,  he  may  have  had  numerous  con¬ 
versations  with  numerous  persons?  A.  So  far  as  I  know. 
Q.  He  may  have  had  before  him  various  kinds  of  data, 
and  you  do  not  know  of  your  own  knowledge?  A.  No. 

404  Q.  You  are  not,  then,  testifying  as  to  what  the 
President  relied  upon  in  giving  that  approval? 

A.  No,  sir.  I  do  not  know. 

Mr.  Frank.  That  is  all. 

Upon  further  recross  examination  the  witness  stated 
that  so  far  as  he  knew  the  Bureau  of  Investigations  under 
Mr.  Glavis  might  investigate  these  matters;  that  the  Ad¬ 
ministrator  had  not  confided  to  the  witness  all  his  sources 
of  information. 

Whereupon  Benjamin  W.  Thoron  was  called  as  a 

405  witness  on  behalf  of  the  plaintiffs  and,  being  first 
duly  sworn,  testified  as  follows : 

Direct  Examination . 

I  am  finance  Director  of  the  Public  Works  Administra¬ 
tion.  I  have  held  that  position  since  approximately  the 
first  of  December,  1935,  prior  to  which  I  was  Assistant 
Finance  Director  for  about  a  year.  Prior  to  that  I  was  a 
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Finance  Examiner  from  August,  1933.  The  Finance  Divi¬ 
sion  obtains  the  facts  upon  which  it  makes  its  recommenda¬ 
tions  or  conclusions  regarding  the  self -liquidating  charac¬ 
ter  of  a  proposed  project  primarily  from  the  dita  sub¬ 
mitted  in  the  application,  which  is  sworn  to  by  authorized 
officials  of  the  applicant  under,  I  believe,  a  penalty  clause. 
That  information  is  checked  against  any  available  pub¬ 
lished  source;  and  in  cases  where  there  appear  to|  be  dis¬ 
crepancies  or  gaps,  additional  information  is  soiight  or¬ 
dinarily  by  correspondence. 

The  reports  of  Engineering  Division  indicate  th^t  it  in¬ 
vestigates  the  expected  future  earnings  and  expenses  of  a 
proposed  electric  plant.  Their  reports  are  submitted  to 
us  for  our  information  and  are  considered  in  connection 
wuth  the  data  submitted  in  the  application.  Thai;  is  not 
peculiar  to  electric  power  plant  applications.  The  |same  is 
the  case  in  all  applications  for  loans  for  projects  which 
are  considered  to  be  revenue  producing.  I  think  that  is 
necessary  in  any  new  system,  any  new  business,  jto  rely 
upon  estimates  of  future  earnings  and  future  expenses.  It 
is  all  one  can  rely  on.  I  think  it  is  not  strange  or  unusual 
to  predict  earnings  for  a  period  in  the  future.  I  thipk  very 
few  of  our  corporations  would  have  been  financed  (without 
that. 

The  Finance  Division  does  not  make  any  inquiry-  to  de¬ 
termine  whether  or  not  an  applicant  can  go  forward  with 
its  project  by  getting  money  from  private  sources]  before 
it  makes  a  recommendation.  I  think  I  should  qualify  that 
a  little  bit.  One  element  that  is  considered  ijn  pass- 
406  ing  upon  the  credit  and  the  probability  of  repayment 
of  a  loan  is  the  market  appraisal  of  the  outstanding 
securities  of  a  municipality.  But  that  is  only  one  element 
in  considering  the  whole  problem.  The  Finance  Division 
would  recommend  a  loan  where  it  was  perfectly  appar¬ 
ent  that  the  applicant  could  get  the  money  from  private 
sources.  The  recommendation  of  approval  by  the  Finance 
Division  has  nothing  to  do  with  whether  the  applicant  will 
actually,  if  it  goes  ahead  to  construct  the  project,  ^vail  it¬ 
self  of  the  allotment  for  the  loan.  It  may,  subsequent  to 
allotment,  sell  its  securities  on  more  favorable  tejrms  to 
others ;  but  the  probability  of  its  being  able  to  subsequently 
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sell  its  securities  on  more  favorable  terms — would  not  be 
considered.  It  is  not  the  function  of  the  Finance  Division 
to  determine  whether  or  not  the  Public  Works  money  shall 
be  loaned  to  someone  instead  of  borrowing  from  private 
sources.  So  far  as  I  know,  no  other  division  or  agency 
make  inquiries  as  to  whether  the  applicant  can  borrow  from 
other  sources. 

Cross  Examination. 

The  function  of  the  Finance  Division  is  purely  advisory. 
We  have  no  power  to  take  action.  What  the  other  divi¬ 
sions  do  or  do  not  do  I  would  onlv  know  from  hearsav. 

* 

What  the  Administrator  relies  upon  in  giving  an  approval 
or  in  subsequently  executing  a  contract  I  would  not  know, 
nor  would  I  know  what  the  President  relied  on. 

I  have  had  before  me  applications  for  loans  secured  by 
general  revenue  bonds  of  cities  payable  solely  out  of  taxes, 
and  I  have  also  had  applications  which  involved  solely  rev¬ 
enue  bonds  payable  solely  from  the  revenues  of  the  system 
to  be  constructed  or  improved  with  the  proceeds  of  the  loan 
and  grant,  and  with  no  right  on  the  part  of  the  holder  of 
the  bonds  to  in  any  way  call  upon  the  city  to  exercise  its 
taxing  power  to  pay  principal  earnings.  It  is  quite  pos¬ 
sible  that  a  city’s  revenue  bonds  might  be  good  se- 
407  suritv  although  the  citv’s  general  obligation  bonds 
might  not. 

Redirect  Examination. 

In  passing  upon  the  self-liquidating  character  of  the  loan 
where  there  is  to  be  competition  or  there  may  be  competi¬ 
tion  between  a  municipal  project  and  a  private  project,  the 
Finance  Division  considers  the  question  of  competition  as 
it  wdll  affect  the  revenues.  Whereupon  the  following  oc¬ 
curred  : 

Mr.  Acheson — 

If  it  is  possible  or  considered  wise  that  the  competition 
should  be  eliminated,  it  makes  that  recommendation? 
Counsel  for  the  defendants  objected. 

The  Court.  I  do  not  think  it  is  admissible  on  any  theory. 
What  relevanev  has  it  to  anv  issue  involved  here? 

Mr.  Acheson.  I  except  to  your  Honor’s  ruling. 
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Whereupon  T.  0.  Kennedy  was  called  as  a  witness 

408  on  behalf  of  the  Plaintiffs  and,  having  been  first 
duly  sworn,  testified  as  follows : 

Direct  Examination. 

I  am  general  manager  of  the  Ohio  Public  Serjrice  Com¬ 
pany,  Cleveland,  Ohio.  My  company  did  sell  po\^er  whole¬ 
sale  to  the  municipal  distribution  system  operated  by  the 
village  of  Hiram,  Ohio  in  November,  1934.  The  village  of 
Hiram  made  an  application  to  the  Federal  Emergency  Ad¬ 
ministration  of  Public  Works  for  a  loan  and  grant  to  build 
a  generating  system  of  their  own  some  time  prior  to  No¬ 
vember,  1934.  On  November  5,  1934, 1  wrote  a  letter  to  the 
Honorable  Harold  L.  Ickes,  Administrator,  Public  Works 
Administration,  Washington,  D.  C.,  in  relation  to  the  mat¬ 
ter  of  the  application  of  the  village  of  Hiram  foil  this  loan 
and  grant.  I  received  a  reply  to  my  letter  of  November  5 
addressed  to  the  Administrator.  I  identify  a  letter  dated 
November  26,  1934,  addressed  to  me  as  the  reply  which  I 
received. 

Whereupon  Letter  Nov.  26,  1934,  Hunt  to  Kennedy,  here¬ 
tofore  marked  Plaintiffs’  Exhibit  No.  125  for  identification, 
was  received  in  evidence. 

Plaintiffs  Exhibit  125. 

Your  letter  of  November  5  addressed  to  the  Adminis¬ 
trator,  regarding  the  Hiram,  Ohio,  electric  project,  No. 
3412,  has  been  referred  to  me  for  reply. 

You  request  that  the  matter  be  reopened  and  thpt  the  en¬ 
gineering  department  of  the  Public  Works  Admihistration 
determine  what  in  its  opinion  would  be  the  cost  tp  the  Vil¬ 
lage  of  generating  its  own  power,  and  you  state  that  you 
have  no  doubt  that  you  could  accept  that  opinion  as  a  basis 
upon  which  to  fix  the  rate  for  power  to  be  purchased  from 
your  company. 

If  a  utility  company  wishes  to  offer  reduced  rates 

409  to  a  municipality  which  has  applied  for  a  loan  to 
finance  a  municipal  electric  project,  the  Administra¬ 
tor  will  consider  its  effect  on  the  social  desirability  of  the 
project,  but  it  is  not  the  practice  of  the  Administrator  to 
suggest  to  a  company  the  exact  rates  which  it  w<juld  have 
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to  put  into  effect  in  order  to  eliminate  the  desirability  of 
the  project. 

Allotment  has  already  been  made  for  the  Hiram  project 
and  a  loan  and  grant  agreement  has  been  executed.  The 
necessary  st^ps  preliminary  to  the  purchase  of  the  bonds 
offered  by  the  City  are  now  being  taken.  However,  if,  prior 
to  the  purchase  of  the  bonds,  your  Company  offers  a  new 
rate  to  the  Village  of  Hiram  and  sends  a  copy  of  the  offer 
to  this  Board,  we  will  give  the  matter  consideration. 

Very  trulv  vours, 

HENRY  T.  HUNT,  Chairman , 
For  the  Administrator. 

The  witness  resumed  his  testimony  as  follows : 

My  company  operates  in  the  City  of  Sandusky,  Ohio.  It 
had  an  electric  distributing  and  generating  system  there 
in  August,  1934.  Prior  to  August  14,  1934,  the  city  of 
Sandusky,  Ohio,  applied  for  a  loan  and  grant  of  funds  from 
the  Federal  Emergency  Administration  of  Public  Works 
to  build  a  municipal  electric  light  plant.  On  August  14, 
1934,  I  wrote  a  letter  to  the  Honorable  Harold  L.  Ickes, 
Administrator,  Public  Works  Administration,  Washington, 
D.  C.,  relative  to  the  application  of  the  city  of  Sandusky. 
I  received  a  reply,  and  this  is  it.  (Whereupon  Letter  Aug. 
27,  1934,  Hunt  to  Kennedy,  was  marked  Plaintiffs’  Ex¬ 
hibit  No.  127  for  identification.)  Subsequent  to  August, 
1934,  I  received  two  other  letters  from  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  on  the  same  subject 
matter,  one  dated  September  18,  1934,  and  the  other 
410  dated  October  2,  1934.  These  are  the  letters. 

(Whereupon  letter  Sept.  18,  1934,  Hunt  to  Kennedy, 
was  marked  Plaintiffs’  Exhibit  No.  128  for  identification, 
and  Letter  Oct.  2,  1934,  Hunt  to  Kennedy,  was  marked 
Plaintiffs’  Exhibit  No.  129  for  identification.) 

After  the  receipt  of  these  two  letters  which  have  been 
marked  for  identification  Plaintiffs’  Exhibits  Nos.  128  and 
129,  I  was  given  by  the  City  Manager  of  Sandusky,  Ohio, 
a  copy  of  a  letter  from  the  Federal  Emergency  Administra¬ 
tion  of  Public  | Works  to  the  City  Manager  dated  December 
5, 1934,  relating  to  the  same  subject  matter.  This  is  a  copy 
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of  the  letter.  Whereupon  copy  of  letter,  Dec.  5,  1934,  Hunt 
to  Robt.  L.  J.  Wager,  City  Manager,  Sandusky,  wafe  marked 
Plaintiffs’  Exhibit  No.  130  for  identification. 

Mr.  Acheson.  Your  Honor,  I  offer  in  evidence  Plain¬ 
tiffs’  Exhibits  for  identification  Nos.  127,  128,  129  and  130. 

Mr.  Holtzoff.  I  object  to  the  various  letters  f\rom  Mr. 
Hunt  on  the  ground  that  they  relate  to  a  subject  not  in  liti¬ 
gation,  and  also  on  the  ground  of  lack  of  showing  of  au¬ 
thority. 

The  Court.  What  I  asked  you  was  with  respect  to  the 
letter  introduced  in  evidence  just  before  these. 

Mr.  Holtzoff.  That  went  in  subject  to  a  motion  to  strike. 
That  has  been  admitted. 

The  Court.  This  is  in  the  same  category,  is  it  not  ?  I  do 
not  think  there  is  anything  in  the  point  about  Hunt’s  au¬ 
thority.  The  original  was  directed  to  the  Administrator 
and  the  reply  recites  that.  I  do  not  think  there  is  ^nything 
in  that. 

Mr.  Holtzoff.  But  this  correspondence  relates  j;o  a  dif¬ 
ferent  project,  and  therefore  I  submit  it  is  beyond  t^ie  scope 
of  the  issues  of  this  litigation.  These  letters  fifom  Mr. 
Hunt  relate  to  the  Sandusky  project. 

The  Court.  How  does  it  differ  from  the  one  that  was 
admitted  just  a  minute  ago? 

Mr.  Holtzoff.  Wre  did  not  object  to  that.  It  was 
411  a  letter  addressed  to  the  Administrator,  and,  of 
course,  we  did  not  know  what  it  was  going  to  evoke. 
I  do  not  think  that  thereby  we  waived  any  rights  as  to  these 
replies.  The  other  was  just  an  inquiry  addressed  by  the 
company  to  Mr.  Ickes. 

The  Court.  My  disposition  is  to  sustain  the  objection. 
I  do  not  quite  see  how  it  is  different  from  the  other  one, 
however. 

Mr.  Acheson.  It  is  not  in  any  respect  different  from  the 
other  one.  As  I  say,  your  Honor,  if  I  may  be  permitted — 

The  Court.  I  am  not  going  to  receive  evidence  bn  every 
project  in  the  United  States. 

WTiereupon  counsel  argued  the  point. 

The  Court.  I  am  going  to  sustain  the  objectionL  not  on 
the  ground  that  the  papers  are  copies,  but  because  ihey  are 
immaterial. 


324  TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES. 

Mr.  Acheson.  I  should  like  to  note  an  exception  to  your 
Honor's  ruling. 

The  Court.  Certainly. 

The  documents  excluded  from  evidence  were  as  follows: 

Plaintiffs’  Exhibit  127 — For  Identification 

Washington,  D.  C. 

August  27,  1934. 

Mr.  T.  0.  Kennedv, 

Vice  President  and  General  Manager, 

The  Ohio  Public  Service  Company, 

Hanna  Building, 

Cleveland,  Ohio 

Dear  Sir: 

In  reply  to  your  letter  of  August  14  regarding  the  San¬ 
dusky,  Ohio  electric  power  project,  Docket  No.  7004: 

You  state  that  the  offer  bv  the  Ohio  Public  Service  Com- 
pany  to  the  City  of  Sandusky  of  a  rate  contract  embodying 
exactly  the  rates  proposed  by  the  City  for  its  municipal 
plant,  is  still  open.  It  is  noted  also  that  in  May, 
412  1933,  the  Company  submitted  for  approval  by  the 

City  Commission  a  minimum  rate  of  5^  a  day  in¬ 
cluding  10  kwh  per  month,  with  a  rate  of  3^  per  kwh  for 
the  next  290  kwh  and  of  2<*  per  kwh  for  anything  in  excess 
of  300  kwh  per  month. 

After  careful  study  of  the  project,  the  Electric  Power 
Board  of  Review  inclines  to  the  opinion  that  if  the  offer 
of  rates  identical  with  the  proposed  municipal  rates  is  sup¬ 
plemented  by  an  optional  rate  based  upon  the  May,  1933, 
offer,  said  optional  rate  to  be  available  to  all  consumers 
using  more  than  40  kwh  per  month,  the  project  will  be 
without  social  value  and  the  application  should  be  denied. 

Would  vou  be  good  enough  to  let  me  know  whether  the 
Company  is  prepared  to  make  such  an  offer  to  the  City, 
and  to  send  me  copies  of  any  communications  with  the  City 
relevant  thereto. 

Very  truly  yours, 

HENRY  T.  HUNT,  Chairman 
For  the  Administrator. 
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Plaintiffs ’  Exhibit  128 — For  Identification 

Washington^  D.  C. 
September  18,  1934 

Mr.  T.  0.  Kennedy, 

Vice  President  and  General  Manager, 

The  Ohio  Public  Service  Company,  j 

Hanna  Building, 

Cleveland,  Ohio. 


Dear  Mr.  Kennedy: 


regard  to 
bcket  No. 


is  to  con- 


In  reply  to  your  letter  of  September  4  with 
the  Sandusky,  Ohio,  electric  power  project,  Dl 
7004 : 

I  attach  a  copy  of  letter  I  have  written  the  City  Manager 
on  this  subject.  I  should  be  glad  to  be  informed  of  the 
progress  of  events  from  your  standpoint. 

One  of  the  difficulties  in  this  and  like  situations 
vince  the  municipality  that  the  reduction  of  rates  is  not 
merely  a  temporary  expedient  whereby  tne  oppor- 
413  tunity  to  finance  the  municipal  project  through  this 
Administration  may  be  lost  and  with  the  intention 
on  the  part  of  the  competing  utility  to  raise  its  rates  when 
that  opportunity  no  longer  exists.  In  this  connection  a 
brief  from  your  counsel  showing  what  action  by  the  Public 
Service  Commission  of  Ohio  is  necessary  to  enable  your 
Company  to  increase  its  rates  would  be  helpful,  I  think 
that  such  a  brief  should  also  be  submitted  to  the  city  au¬ 
thorities  of  Sandusky.  My  own  view  is  that  vopr  offer  is 
an  admission  that  the  rates  proposed  would  eahi  a  fair 
return  on  your  property  used  and  useful  in  connection  with 
the  service  to  Sandusky  consumers  and  that  the  acceptance 
of  such  rates  will  not  only  constitute  a  contract  with  the 
city  but  would  amount  to  an  estoppel  in  the  absence  of  later 
changes  in  economic  conditions  which  would  justify  the 
Commission  in  holding  that  the  rates  prescribed  by  the  con¬ 
tract  would  no  longer  be  sufficiently  remunerative  to  en¬ 
able  the  Company  to  render  service  to  Sandusky  and  its 
other  consumers.  It  would  be  highly  desirable  from  our 
standpoint  that  the  city  authorities  be  convinced  that  the 
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acceptance  of  your  offer  and  the  withdrawal  of  their  ap¬ 
plication  here  are  in  the  interest  of  the  city. 

Verv  trulv  vours, 

HENRY  T.  HUNT,  Chairman 
For  the  Administrator. 

(Enclosure  in  Exhibit  128) 

September  17,  1934 

Mr.  Robert  L.  J.  Wagar, 

City  Manager, 

Sandusky,  Ohio 

Dear  Mr.  Wagar: 

In  reply  to  your  letter  of  August  30  addressed  to  the  Ad¬ 
ministrator  with  regard  to  Docket  No.  7004,  electric  power 
project  for  Sandusky: 

On  July  30,  1934,  the  Ohio  Public  Service  Company  sub¬ 
mitted  to  vou  and  the  members  of  the  Citv  Commission  a 

*  f 

schedule  of  domestic  rates  as  follows: 

414  10  kwh  per  month  $1.00 

Next  40  kwh  per  month  .05  per  kwh 

Next  150  kwh  per  month  .03  per  kwh 
Excess  over  200  kwh  per  mo.  .02  per  kwh 

The  rates  proposed  are  the  same  as  those  proposed  to 
be  charged  by  the  municipal  plant  except  that  the  2<*  step 
which  while  only  effective  for  full  service  (electric  range 
and  hot  water  heating)  for  large  dwellings  is  a  lower  rate 
than  that  effective  from  the  proposed  municipal  plant. 

There  being  no  social  benefit  apparent  which  would  war¬ 
rant  the  duplication  of  the  electric  service  facilities  in  San¬ 
dusky  with  rates  from  both  systems  the  same,  and  as  it  is 
doubtful  that  a  sufficient  reduction  could  be  made  in  the 
domestic  rates  by  the  proposed  municipal  plant  and  yet 
provide  revenues  sufficient  to  service  expenses,  interest 
and  amortization,  it  is  the  opinion  of  this  Board  that  the 
City  should  accept  the  Company’s  proposal  and  withdraw 
the  application  for  a  loan  and  grant.  I  assume  that  such 
an  acceptance  would  constitute  a  contract  between  the  City 
and  the  Company  under  which  the  said  rates  would  be  the 
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maximum  to  be  charged  for  the  said  service  unless  and  un¬ 
til  the  Public  Service  Commission  of  Ohio  should  set  aside 
said  rates  as  unreasonably  low.  Inasmuch  as  |  the  Com¬ 
pany  itself  proposed  these  rates  I  think  it  most  improbable 
that  the  Commission  would  take  such  action  in  tfye  absence 
of  substantial  change  in  economic  conditions. 


While  the  City  offers  general  obligation  bonds 


and  such 


bonds  are  deemed  reasonable  security,  it  is  nevertheless  the 
duty  of  this  Administration  to  consider  relative  social  de¬ 
sirability.  As  the  funds  of  PWA  are  insufficient  to  meet 
municipal  demands  it  is  necessary  that  projects  having 
higher  social  desirability  be  preferred.  Where!  competi¬ 
tive  conditions  exist  and  the  competitor  offers  rates  as 
advantageous  to  the  consumers  as  the  proposed  jnunicipal 
rates,  social  desirability  is  lacking. 

In  addition  to  the  foregoing  considerations  it  also 
415  appears  that  the  proposed  plant  is  not  designed  to 
supply  the  entire  demand.  In  general  a  lo^s  of  part 
of  a  load  requires  higher  charges  to  the  remainder  Hence 
it  appears  that  if  the  municipal  plant  is  financed  such 
financing  will  have  a  tendency  to  defer  reduction  of  rates 
to  other  consumers  served  by  the  Ohio  Public  Service  Com¬ 
pany.  This  consideration  might  be  outweighed  by  benefits 
to  the  consumers  served,  but  those  benefits  do  ndt  appear 
here. 

For  the  reasons  stated  it  is  recommended  that  the  City 
of  Sandusky  accept  the  proposal  of  the  Ohio  Publij?  Service 
Company  referred  to  and  notify  the  Public  Wqrks  Ad¬ 
ministration  that  it  wishes  to  withdraw  its  application  for 
a  loan  and  grant. 

Very  truly  yours, 

HENRY  T.  HUNT,  Chairman 
For  the  Administrator 
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Plaintiffs’  Exhibit  129 — For  Identification 

Washington,  D.  C. 

!  October  2,  1934. 

Mr.  T.  0.  Kennedy, 

General  Manager, 

The  Ohio  Public  Service  Co., 

Hanna  Building, 

Cleveland,  Ohio. 

Dear  Sir : 

This  will  acknowledge  your  letter  of  September  28  en¬ 
closing  brief  from  your  attorney  supporting  the  authority 
of  a  municipality  to  enter  into  a  contract  specifying  maxi¬ 
mum  rates  for  electric  service  for  a  period  not  to  exceed 
ten  years.  We  will  give  the  brief  our  careful  attention. 

Very  truly  yours, 

HENRY  T.  HUNT,  Chairman 
For  the  Administrator. 

416  Plaintiffs’  Exhibit  ISO. — For  Identification 

Washington,  D.  C. 
i  December  5,  1934 

Mr.  Robert  L.  J.  Wager, 

City  Manager 
Sandusky,  Ohio. 

Dear  Mr.  Wager : 

The  Electric  Power  Board  of  Review  has  examined  the 
supplement  dated  October  29,  1934,  to  the  application  of 
Sandusky  for  a  loan  and  grant  to  finance  construction  of  a 
municipal  electric  system,  Docket  No.  7004,  and  is  inclined 
to  give  favorable  consideration  to  the  application  on  the 
basis  of  a  generating  plant  and  distribution  system  to  cover 
the  entire  city  and  to  serve  all  the  existing  consumers  with 
the  exception  of  the  larger  industrial  and  commercial  con¬ 
sumers.  It  is  believed  that  the  disparity  between  the  rates 
offered  by  the  existing  utility  and  the  rates  now  proposed 
by  the  applicant  will  make  the  project  socially  desirable. 
The  cost  of  material  and  labor  has  increased  since  the 
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original  application  was  filed.  Before  proceeding  with  its 
recommendation  this  Board  would  like  to  have  ai  detailed 
estimate  of  construction  costs  based  on  present  pi-ices  and 
wages  for  the  project  as  above  described.  The  ajnount  of 
the  loan  requested  should  be  changed  in  accordance  with 
the  change  in  estimated  construction  costs.  It  is  believed 
that  the  total  cost  will  not  exceed  $1,550,000. 

A  supplement  to  the  application  containing  the  changes 
suggested,  should  be  received  by  this  Board  not  later  than 
January  15,  1935. 

Very  truly  yours,  | 

HENRY  T.  HUNT,  Chairman 
For  the  Administrator. 

417  There  was  no  cross  examination. 

Whereupon  the  following  colloquy  took  ]^lace: 

Mr.  Acheson.  Your  Honor,  I  have  another  witness  who 
will  produce  exactly  the  same  sort  of  testimony.  I  am 
somewhat  at  a  loss  to  know  whether — I  do  not  want  to 
weary  your  Honor.  Your  Honor  has  listened  to  a  great 
deal  of  argument,  and  I  am  rather  appalled  by  the  breadth 
of  the  ruling  which  your  Honor  has  just  made,  which  seems 
to  me  to  go  almost  to  the  heart  of  this  case.  It  seems  to 
me  that  the  matter  has  been  left  in  a  situation  whi(bh  is  not 
the  correct  situation  at  all.  If  your  Honor  would  not  be 
wearied  by  a  further  statement  of  it,  I  should  like  to  make 
it.  Otherwise  I  will  just  put  this  witness  on  and  ^)ffer  his 
testimony. 

The  Court.  I  think  that  would  be  the  best  way  for  you 
to  do. 

Whereupon  D.  E.  Byerley  was  called  as  a  witness  on  be¬ 
half  of  the  Plaintiffs  and,  having  been  first  duly  sworn, 
testified  as  follows:  | 

Direct  Examination. 

I  am  D.  E.  Byerley,  general  manager,  Citizens  Light  and 
Power  Company  at  Adrian,  Michigan.  That  company  in 
August,  1934,  operated  in  Tecumseh,  Michigan,  ^he  city 
of  Tecumseh,  prior  to  August,  1934,  applied  for  a  loan 
and  grant  for  a  municipal  power  system.  On  Au^st  13, 
1934,  I  wrote  to  Colonel  Waite,  Deputy  Administrator  of 
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Public  Works,  with  reference  to  the  Tecumseh,  Michigan 
application,  and  received  a  reply  addressed  to  Colonel 
Waite.  This  is  the  reply.  WTiereupon  there  was  offered 
in  evidence  for  the  plaintiffs  a  letter  identified  by  the  wit¬ 
ness  dated  August  22, 1934,  addressed  to  Mr.  D.  E.  Byerley, 
and  signed 

HENBY  T.  HUNT, 

For  the  Administrator . 

Mr.  Holtzoff.  If  your  Honor  please,  we  object  to  this 
letter  on  the  same  ground,  that  it  relates  to  a  project  not 
here  in  litigation,  in  Tecumseh,  Michigan.  There 
418  appears  to  be  no  connection  between  that  project 
and  any  of  the  projects  here  in  suit. 

Mr.  Acheson.  The  letter  is  offered,  your  Honor,  on  ac¬ 
count  of  the  fourth  paragraph,  which  states,  on  behalf  of 
the  Administrator,  what  is  called  the  process  in  the  Public 
Works  Administration.  If  your  Honor  wishes  me  to  read 
it,  I  shall  be  glad  to — or  I  shall  show  you  the  letter. 

Mr.  Holtzoff.  As  to  that  last  paragraph,  we  make  the 
further  objection  that  there  is  no  showing  that  the  writer 
of  the  letter  had  authority  to  make  statements  on  behalf  of 
the  Administrator  and  to  bind  him  by  his  statements. 

The  Court.  I  will  sustain  the  objection. 

WTiereupon  the  Letter,  August  22, 1934,  Hunt  to  Byerley, 
was  marked  Plaintiff’s  Exhibit  No.  131  for  identification. 

Plaintiffs’  Exhibit  131 — For  Identification 

Washington,  D.  C. 
August  22,  1934 

Mr.  D.  E.  Byerley, 

Vice  President  and  General  Manager, 

Lenawee  County  Light  and  Power  Co., 

Adrian,  Michigan 

Dear  Sir: 

Your  letter  of  August  13  to  Colonel  Waite  with  reference 
to  the  Tecumseh,  Michigan,  electric  power  project,  Docket 
#7307,  has  been  referred  to  me  for  reply. 

This  project  is  now  before  this  Board  for  recommenda¬ 
tion. 
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I  note  the  opinion  of  counsel  to  the  effect  that  your  Com¬ 
pany  has  a  perpetual  franchise  in  Tecumseh.  There  is, 
however,  no  claim  that  it  has  an  exclusive  franchise. 

The  process  in  PWA  is  to  examine  into  the  question  of 
engineering  soundness,  reasonable  security  and  social  de¬ 
sirability.  The  last  factor  depends  upon  whether  or  not 
the  municipal  project  will  provide  current  at  rates  sub¬ 
stantially  less  than  those  at  which  it  is  provided  by  the 
existing  utility.  Hence  this  Board  in  all  ^uch  cases 
419  is  aided  by  information  as  to  existing  rates  and  what 
prospect  there  is  of  rate  reduction.  In  fhct  it  has 
been  its  policy  to  afford  the  existing  utility  an  opportunity 
to  offer  to  place  in  effect  such  rate  reduction  as  will  meet 
the  proposed  rates  of  the  municipality.  If  yoii  wish  to 
make  any  statement  on  this  subject  the  Board  would  be 
glad  to  receive  and  consider  it.  The  matter  of  h  hearing 
can  wait  until  we  receive  the  information  suggested. 

Very  truly  yours, 

HENRY  T.  HUNT,  Chairman 
For  the  Administrator. 

Mr.  Acheson.  Your  Honor,  may  we  have  it  clear  on  the 
record  which  ground  of  objection  your  Honor  sustains? 

The  Court.  I  sustain  it  on  the  ground  that  it  is  imma¬ 
terial  to  the  issues  here. 

Mr.  Acheson.  I  should  like  the  record  to  show  that  I 
note  an  exception  to  the  ruling  of  the  Court. 

Whereupon  the  witness  resumed  his  testimony  as  fol¬ 
lows: 

After  receiving  the  letter  dated  August  22,  1934,  marked 
Plaintiffs  ’  Exhibit  131  for  identification,  I  went  to  Wash¬ 
ington  for  a  conference  with  Mr.  Hunt. 

By  Mr.  Acheson. 

At  that  conference  did  Mr.  Hunt  suggest  any  Action  on 
your  part  which,  if  taken,  would  result  in  the  Public  Works 
Administration  finding  that  the  application  of  the  village  of 
Tecumseh  had  no  further  social  desirability? 

Mr.  Holtzoff.  If  your  Honor  please,  I  object  to  this  on 
the  same  ground. 
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The  Court.  Objection  sustained. 

Mr.  Aeheson.  I  note  an  exception,  your  Honor.  I  offer 
to  prove  that  if  the  witness  were  permitted  to  answer  the 
question  he  would  testify  that  Mr.  Hunt  stated  that  the 
Public  Works  Administration  had  figured  that  the  village 
could  sell  power  for  a  certain  percentage  less  than 

420  the  price'  stated  in  its  application,  and  that  if  the 
company  would  put  into  effect  a  rate  equal  to  or  less 

than  that  rate,  the  project  would  lose  social  desirability. 

The  Court. ,  What  you  want  to  do  is  to  show  the  nature 
of  the  proof  which  has  been  excluded. 

Mr.  Aeheson.  That  is  right. 

The  Court.  So  that  on  appeal  it  will  be  noted. 

Mr.  Aeheson.  That  is  all. 

The  Court.  I  have  no  objection. 

Mr.  Aeheson.  The  record  may  then  show  that  my  offer 
was  rejected  and  an  exception  taken. 

421  Whereupon  the  following  occurred: 

Offer  of  Proof 

Mr.  Aeheson.  By  witnesses  Edwin  Vennard  and  Miles 
Cary,  now  in  the  courtroom  and  ready  to  be  called,  by  wit¬ 
ness  V.  L.  Board,  who  is  available  but  who  it  is  agreed  not 
be  called  for  purposes  of  this  offer,  by  further  testimony 
from  T.  O.  Kennedy  who  was  previously  on  the  stand  but 
who  it  is  agreed  need  not  now  be  recalled  for  purposes  of 
this  offer,  by  the  depositions  of  Clarence  E.  Moyer  and 
E.  F.  Bulmahn  and  by  twenty-five  or  thirty  letters  signed 
by  Henry  T.  Hunt,  Chairman  of  the  Electric  Power  Board 
of  Review,  and  beneath  the  signature  bearing  the  notation 
“For  the  Administrator”,  copies  of  some  of  which  letters 
have  been  subpoenaed  from  the  defendants,  the  plaintiffs 
offer  to  prove  that: 

— and  I  should  interpolate  at  this  point  that  I  have  been 
requested  by  the  defendants  to  state,  and  do  state,  that  in 
that  offer  of  proof  which  follows,  we  do  not  mean  that  all 
of  the  witnesses  would  testify  to  all  of  the  statements,  but 
that  the  offer  represents  the  composite  proof. 

The  Court.  That  is  proper. 

Mr.  Aeheson.  And  this  is  the  offer: 

From  press  release  No.  709  of  the  Public  Works  Admin- 
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istration  and  quotation  thereof  in  the  press  various  pri¬ 
vately  owned  electricity  utility  companies,  by  their  officers 
and  representatives,  understood  that  the  Electric  Power 
Board  of  Review  had  been  designated  by  the  Administrator 
to  review  applications  made  by  municipalities  to  the  Public 
Works  Administration  for  loans  and  grants  for  electricity 
projects,  and  to  entertain  protests  relative  theret^.  As  a 
result  of  this  information  and  also  as  a  result  of  PWA 
press  release  989,  such  companies,  through  their  repre¬ 
sentatives,  called  upon  or  corresponded  with  the  PWA  of¬ 
fice  in  Washington  to  protest  and  present  facts  relative  to 
electricity  projects  proposed  for  various  mupicipali- 
422  ties  in  which  such  companies  were  then  conducting 
an  electricity  business.  Their  letters,  whether  ad¬ 
dressed  to  the  Administrator  or  to  other  officials,  were  re¬ 
plied  to  by  Henry  T.  Hunt,  Chairman  of  the  Electric  Power 
Board  of  Review,  signing  4 ‘For  the  Administrator and 
upon  personal  calls  at  the  PWA  offices  the  companies ’  rep¬ 
resentatives  were  referred  to  the  Electric  Power  Board 
of  Review  of  which  Mr.  Henry  T.  Hunt,  PWA  General 
Counsel,  was  Chairman,  and  Mr.  Otto  M.  Rau  was  the  rate 
expert.  So  far  as  these  representatives  learned  the  Elec¬ 
tric  Power  Board  of  Review  during  its  existence  was  the 
final  agency  to  which  representatives  of  such  companies 
could  protest  or  present  information  before  the  projects 
were  placed  before  the  Administrator  for  approval. 

In  conferences  with  the  Chairman  of  the  Power  Board 
of  Review  and  Mr.  Rau,  the  rate  expert,  privately)  owned 
utility  companies  were  repeatedly  informed  that  electricity 
rates  were  generally  too  high  and  should  be  lowered  and 
that  the  rate  level  of  the  existing  utility  was  the  important 
thing  to  be  considered  by  PWA.  Companies  were  informed 
at  such  conferences  that  it  was  useless  to  present  fkcts  re¬ 
lating  to  or  to  discuss  the  small  amount  of  employment 
given  in  the  construction  of  such  municipal  projects  since 
the  Board  knew  that,  relatively,  very  little  direct  Employ¬ 
ment  was  given,  particularly  to  workmen  in  the  vicinity  the 
bulk  of  whom  was  unskilled,  that  it  was  useless  to  present 
facts  as  to  the  number  of  the  companies’  employees  who 
would  be  thrown  out  of  work  by  curtailment  of  the  com¬ 
panies’  operations  due  to  competition,  that  the  likblihood 
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of  the  companies’  financial  failure  if  projects  were  author¬ 
ized  wns  immaterial,  that  it  was  beside  the  point  if  rates 
would  have  to  be  increased  or  business  abandoned  in  towns 
near  such  municipalities  if  proposed  projects  therein  were 
authorized — that  these  and  similar  considerations  w^ere  of 
no  consequence  because  it  was  the  policy  of  PWA  to  finance 
electricity  projects  and  only  question  for  the  Board 
423  at  such  conferences  was  the  question  of  the  Com¬ 
panies’  rates. 

Even  without  previous  inquiry  on  the  subject  letters  and 
telegrams  signed  by  Mr.  Hunt  “For  the  Administrator” 
as  aforesaid  asked  various  companies  whether  they  would 
reduce  their  rates  in  municipalities  where  electricity  proj¬ 
ects  were  proposed,  and  even  after  approval  of  allotments 
by  PWA  for  such  projects  Mr.  Hunt  and  Mr.  Rau  would 
confer  with  companies  regarding  their  rates  for  electricity 
in  municipalities  applying  for  such  projects.  In  such  let¬ 
ters  and  in  such  conferences  the  companies  w’ere  told  many 
times  that  the  policy  of  the  Adminstrator  as  approved  by 
the  President  was  that  pending  applications  approved  by 
the  examining  divisions  would  be  approved  and  the  proj¬ 
ects  financed  unless  the  companies  reduced  their  rates  to 
a  point  equal  to  or  lower  than  the  rates  wdiich  the  munici¬ 
palities  would  charge;  that  if  a  company  did  so  reduce  its 
rates  the  municipality  would  be  given  an  opportunity  to 
reduce  its  rates  still  further,  if  it  could  do  so  and  repay 
the  amount  borrowred  to  build  the  plant;  but  if  the  muni¬ 
cipality  would  not  or  could  not  do  so  the  project  would  lack 
the  social  desirability  requisite  to  approval  by  PWA. 

Pursuant  to  these  advices  many  companies  did  submit 
to  the  Board,  sometimes  by  letter  to  the  Chairman  and 
sometimes  personally  to  the  Chairman  or  to  Mr.  Rau,  re¬ 
ductions  in  rates  in  municipalities  where  such  electricity 
projects  were  proposed.  In  several  cases,  as  was  explained 
by  the  companies,  such  proposals  as  a  practical  matter  had 
to  and  did  embrace  surrounding  towns.  In  some  instances 
Mr.  Hunt,  or  Mr.  Rau  to  vrhom  such  proposed  rate  reduc¬ 
tions  were  usually  referred  for  study,  informed  the  com¬ 
panies  that  in  order  to  render  particular  applications  for 
power  projects  lacking  in  social  desirability  the  rate  pro¬ 
posals  so  submitted  would  have  to  be  adjusted  further, 
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either  by  way  of  additional  reductions  or  of  j  instituting 
optional  rates  to  certain  classes  of  consumers.  In 

424  general,  the  rate  level  which  Mr.  Hunt  aijid  Mr.  Rau 
indicated  that  the  Board  was  seeking  was  that  at 

which  the  municipality  in  question  could  sell  electricity  and 
receive  only  enough  revenue  to  repay  the  amount  lent  for 
the  project.  | 

When  companies  were  informed  by  the  Chairman  that 
their  rate  proposals  were  satisfactory  to  the  Bo^rd,  it  was 
in  many  cases  insisted  by  him  that,  before  the  Bqard  would 
take  up  the  matter  with  the  municipalities  or  take  any  fur¬ 
ther  action,  the  proposals  should  actually  be  placed  in  ef¬ 
fect,  with  some  steps  taken  to  estop  or  otherwise  to  pre¬ 
vent  the  companies  from  making  subsequent  rate  j  increases. 

Where  rate  reductions  were  made  in  this  rqanner,  or 
were  offered  to  municipalities,  in  some  cases  tlje  munici¬ 
palities  reduced  their  rates  still  further  and  the  projects 
were  approved  by  PWA;  in  other  cases  loans  a]nd  grants 
were  not  made. 

The  statements  made  and  the  action  taken  as  heretofore 
described  occurred  in  cases  where  a  company  was  doing 
business  in  a  municipality  under  a  franchise  having  a  long 
term  to  run,  in  cases  where  the  franchise  had  expired  or 
would  expire  within  a  year  or  two,  and  in  cases!  where  a 
company  was  merely  serving  a  municipally  owned  distrib¬ 
uting  system  under  a  wholesale  contract  that  wasj  about  to 
or  already  had  expired.  In  all  such  cases,  in  statements 
both  to  the  companies  and  to  the  municipalities,  where  rate 
reductions  wrere  contemplated  or  proposed  by  the  com¬ 
panies,  Mr.  Hunt  signing  as  Chairman  of  the  B<|)ard  and 
“For  the  Administrator”  said  that  even  though  the  loan 
were  reasonably  secured,  the  question  of  social  desirability 
depended  upon  whether  rates  would  be  lowered. 

This  offer  covers  conferences,  correspondence,  br  nego¬ 
tiations  as  to  rates  with  respect  to  some  40  or  50  electricity 
generating  or  distributing  projects  proposed  for  munici¬ 
palities,  none  of  which  were  involved  in  this  suit,  scattered 
widely  over  the  middle  western  and  southern  parts 

425  of  the  country.  The  conferences,  correspondence, 

and  negotiations  referred  to  took  place  ovbr  a  pe¬ 
riod  of  nearly  a  year,  from  the  early  summer  of  19^4  until 
March,  1935.  I 
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Mr.  Holtzoff.  If  your  Honor  please,  we  object  to  the 
testimony  offered,  on  the  ground  that  it  is  irrelevant  to  any 
of  the  issues  in  this  case,  and  on  the  ground  that  it  is  in¬ 
competent. 

Now,  all  of  the  testimony  is  cumulative  of  testimony  that 
your  Honor  has  already  ruled  out;  so  that  unless  your 
Honor  otherwise  indicates,  I  do  not  suppose  you  would 
care  to  hear  any  further  discussion  or  argument. 

The  Court.  No.  I  shall  sustain  the  objection.  You  do 
not  object  to  the  form  of  the  offer  of  proof? 

Mr.  Holtzoff.  No,  I  do  not. 

The  Court.  I  shall  receive  the  offer  of  proof,  and  rule 
as  I  have  before  about  the  admissibility  of  evidence  pro¬ 
posed  to  be  offered.  And  you  have  your  exception. 

Mr.  Acheson.  Your  Honor,  I  now  wish  to  offer  in  evi¬ 
dence  a  telegram  from  Spokane,  Washington,  dated  No¬ 
vember  7,  1934,  to  the  Honorable  Harold  L.  Ickes,  Public 
Works  Administrator,  Washington,  D.  C.,  signed  by  F.  T. 
Post,  President  of  the  Washington  Water  Power  Company, 
and  also  a  reply  telegram,  dated  Washington,  D.  C.,  No¬ 
vember  12,  1934,  directed  to  Mr.  Post  and  signed  “  Harold 
L.  Ickes,  Administrator.  ’  ’ 

The  purpose  of  offering  these  telegrams  is  that  we  have 
had  a  great  deal  of  testimonv  as  to  what  the  Electric  Power 
Board  of  Review  has  done,  which  has  been  excluded.  But 
here  is  a  case  where  what  the  Electric  Power  Board  of  Re¬ 
view  has  done,  is  stated  by  Mr.  Ickes,  himself. 

Mr.  Holtzoff.  If  your  Honor  please,  we  object  to  the 
documents  offered,  on  the  ground  that  they  are  not  related 
to  this  case ;  they  relate  to  a  project  other  than  that  in  this 
suit.  And  vour  Honor  has  heretofore  held  that  such 
426  matters  are  not  admissible. 

The  Court.  I  shall  sustain  the  objection. 

Mr.  Acheson.  May  I  have  the  telegrams  marked  for 
identification,  and  note  an  exception  to  the  Court’s  ruling? 

Whereupon  telegram  dated  Spokane,  Washington,  Novem¬ 
ber  7,  1934,  to  Honorable  L.  Ickes  from  F.  T.  Post,  Presi¬ 
dent,  The  Washington  Water  Power  Company,  was  there¬ 
upon  marked  Blaintiffs’  Exhibit  No.  231  for  identification, 
and  telegram  dated  Washington,  D.  C.,  November  12,  1934, 
to  F.  T.  Post,  President,  The  Washington  Water  Power 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  IC  KES.  337 

Company,  Spokane,  Washington,  from  Harold  !l.  Ickes, 
Administrator,  was  marked  Plaintiffs’  Exhibit  Nj>.  232  for 
identification. 

Plaintiffs  Exhibit  No.  231  for  identification  is  as  follows: 

‘ c  Spokane,  Washington. 

November  7,  1934. 

Honorable  L.  Ickes 
Public  Works  Administrator 
Washington,  D.  C. 

Congressman  White  of  Idaho  has  recently  stated  publicly 
that  Public  Works  Administration  has  approved  applica¬ 
tion  City  of  Coeurdalene,  Idaho,  for  loan  and  grant  to  be 
used  for  construction  Diesel  engine  electric  generating 
plant  and  distribution  system  in  competition  witty  our  effi¬ 
cient  hydro  system  stop  Feel  sure  this  applicatioty  has  not 
been  called  to  your  attention  because  its  approval  would 
violate  statement  of  principles  contained  in  Public  Works 
Administration  press  release  number  nine  eighty  nine 
dated  September  twenty-seventh  nineteen  thirty-four  stop 
Our  present  rates  in  Coeurdalene  are  among  the  lowest  in 
the  United  States  and  regulated  by  Idaho  Public!  Utilities 
Commission  stop  Application  of  the  City  of  Coeurdalene 
for  loan  and  grant  which  we  had  an  opportunity  to  answer 
does  not  contain  any  schedule  of  rates  winch  City 
427  purposes  to  put  in  force  if  PWA  shall  loan!  and  give 
it  money  with  which  to  build  system  to  operate  in 
competition  with  our  company  therein  stop  We  htyve  never 
seen  any  schedule  of  rates  proposed  by  the  City  and  it  is 
impossible  for  the  City  to  make  this  proposed  project  self- 
liquidating  under  schedules  of  rates  lower  than  tyurs  stop 
Construction  of  Diesel  engine  plant  in  Coeur  d’  Alene  at 
this  time  would  seem  to  violate  all  the  principles  contained 
in  your  press  release  and  in  other  releases  of  the  PWA 
not  only  because  of  the  situation  outlined  above!  but  also 
because  there  is  at  the  present  time  in  this  territoijy  a  large 
surplus  of  hydro  generated  electrical  energy  whicjh  will  be 
greatly  augmented  by  the  Government  through  ttye  Grand 
Coulee  development  stop  Feel  sure  you  have  no  jintention 
to  depart  from  previously  announced  policies  ^nd  that 
Coeur  d’  Alene  application  will  not  be  granted  sttyp  Shall 
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greatly  appreciate  assurance  that  this  situation  will  be 
given  your  personal  attention  and  I  will  esteem  it  a  privi¬ 
lege  to  have  ithe  opportunity  of  a  personal  interview  and 
discussion  of  whole  problem  with  you. 

i  F.  T.  Post  President  The  Washington 
i  Water  Pow’er  Company.” 

Plaintiffs’  Exhibit  No.  232  for  identification  is  as  follows: 

“Postal  Telegraph 

I  Washington,  D.  C. 

November  12,  1934. 

C  47  58  Govt. 

F.  T.  Post 

President,  The  Washington  Water  Pow7er  Company 
Spokane,  Washington 

Retel  seventh  Docket  6695  Coeur  d’Alene  City’s  pro¬ 
posed  electric  rates  contemplate  twenty  percent  reduction 
stop  Proposed  w’ater  deemed  better  quality  than  yours 
stop  You  have  already  had  opportunity  meet  City’s  pro¬ 
posals  however  if  your  company  places  in  effect  rate 
428  reduction  equal  or  greater  than  that  of  City,  Elec¬ 
tric  Pow7er  Board  of  Review  will  consider  matter 
further. 

HAROLD  L.  ICKES,  Administrator.” 

Mr.  Acheson.  Novr,  your  Honor,  we  have  subpoenaed 
from  the  defendants  all  the  orders  and  findings  of  the 
President,  the  Administrator,  the  special  Board  of  Public 
Works,  and  other  agencies  or  officials  having  the  authority 
to  make  ultimate  determination  relative  to  the  allocation 
of  funds  to  non-Federal  electricity  projects  in  the  11  cities 
wffiich  are  involved  in  this  suit. 

In  response  to  that  subpoena,  Mr.  Frank  has  furnished 
me  with  the  documents.  And  in  lieu  of  having  a  witness 
on  the  stand  to  bring  out  the  fact  that  these  are  all  the  docu¬ 
ments  of  the  character  described,  I  have  explained  to  Mr. 
Frank,  and  I  think  we  are  prepared  to  agree,  upon  the  rec¬ 
ord,  that  this  file  of  documents  which  I  shall  immediately 
introduce  and  describe,  represents  all  the  orders  and  find¬ 
ings  of  the  President,  the  Administrator,  the  special  Board 
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of  Public  Works,  and  other  agencies  or  officials  hhving  au¬ 
thority  to  make  ultimate  determinations  in  rega|rd  to  all 
the  projects  which  are  involved  in  this  litigation.  | 

Mr.  Frank  says  that  is  correct. 

Whereupon  there  was  received  in  evidence  Plaintiffs  ’ 
Exhibit  233  a  document  entitled  “Non-Federdl  Public 
Works  that  are  deemed  desirable,  List  No.  23,  recom¬ 
mended  by  the  Special  Board  for  Public  Worlds.  Confi¬ 
dential.  November  23,  1933.’  ’  Inside  the  cove}:  of  this 
document  is  a  page  which  has  the  same  title  on  i};;  then  a 
page  and  a  half  list  which  is  entitled  at  the  to\p  6 ‘  Non- 
Federal  Public  Works  that  are  Deemed  Desirable.  No¬ 
vember  23, 1933. ?  ’  There  are  four  columns  in  the  list.  The 
first  column  is  headed  “Docket.”  The  second  column  is 
headed  “Location.”  The  third  column  is  headed  “Proj¬ 
ect.”  The  fourth  column  is  headed  “Amount.” 

Under  the  first  column  is  given  the  docket  number ; 
429  under  the  second  column,  the  town  and  state  where 
the  project  takes  place;  under  the  third  column  is 
the  kind  of  project  that  it  is,  such  as  a  toll  road,  a  water 
system,  sewerage  system,  electricity  project.  U}ider  the 
fourth  column  is  the  amount  in  dollars ;  and  following  the 
amount  are  either  the  letter  “L”,  which  means  ^Loan”, 
or  the  letters  “L  and  G”  which  mean  “Loan  and  Grant”, 
or  the  letter  “G”  which  means  “Grant.” 

On  the  second  page  of  these  two  pages  of  lists  appear 
these  entries: 

“Docket  No.  3124.  Location,  Sheffield,  Alabama.  [Project, 
Light  System.  Amount,  $230,000”,  followed  by  thje  letters 
“L  and  G”.  Under  that  appears  “Docket  No.  312$.  Loca¬ 
tion,  Tuscumbia,  Alabama.  Project,  Light  system.  Amount, 
$130,000”,  followed  by  the  letters  “L  and  G.” 

There  is  then  one  other  entry,  and  then  there  is  the  total 
of  all  the  dollars  in  that  list.  At  the  bottom  of  that  page, 
in  pencil,  are  the  letters  “O.  K”,  and  under  that  “F.  D.  R.” 

Following  that  page  and  a  half  of  list  there  is  a  separate 
sheet  for  each  item  listed.  On  sheet  numbered  40  appears 
the  following: 

“City  of  Sheffield,  Colbert  County,  Alabama 

“State  City  or  Locality  Project  [Amount 
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“Alabama  Sheffield.  For  the  installation  of  an  electric 
transmission  line  from  Muscle  Shoals  to  Sheffield,  construc¬ 
tion  of  a  sub-station  and  a  complete  electric  distribution 
system.  This  application  supercedes  the  application  as 
submitted  under  Docket  No.  2979,  by  the  City  of  Sheffield, 
Colbert  County,  Alabama,  substantially  in  accord  with 
Docket  No.  3124.  This  allotment  is  to  be  in  the  way  of  a 
loan  and  grant  to  aid  the  financing  of  such  project  subject 
to  the  Administrator  between  the  United  States  and  the 
Citv  of  Sheffield,  Countv  of  Colbert,  Alabama.” 

430  The  next  page  is  numbered  41  and  on  it  appears 
the  following: 

“City  of  Tuscumbia,  Colbert  County,  Alabama 

“State  City  or  Locality  Project  Amount 

“Alabama  Tuscumbia  For  the  installation  of  an  electric 
transmission  line  from  the  Citv  of  Sheffield,  construction 
of  a  substation  and  electric  distribution  system.  This  ap¬ 
plication  supercedes  the  application  as  contained  in  Docket 
No.  2996,  by  the  City  of  Tuscumbia,  Colbert  County,  Ala¬ 
bama,  substantially  in  accord  with  Docket  No.  3125.  This 
allotment  is  to  be  in  the  way  of  a  loan  and  grant  to  aid  the 
financing  of  such  project  subject  to  the  execution  of  a  con¬ 
tract  satisfactory  to  the  Administrator,  between  the  United 
States  and  the  City  of  Tuscumbia,  Colbert  County,  Ala¬ 
bama. 

“Not  to  exceed  $130,000. 

Plaintiffs’  Exhibit  234 

There  was  then  received  in  evidence  as  Plaintiffs’  Ex¬ 
hibit  234  entitled  “Non-Federal  Public  Works  that  are 
deemed  Desirable,  List  No.  42,  Recommended  by  The  Spe¬ 
cial  Board  for  Public  Works,  Confidential,  January  9, 
1934.”  This  list  has  a  page  inside  the  cover  on  which  ap¬ 
pear  the  words  quoted  above,  with  the  addition  that  un¬ 
der  those  words  there  are  the  letters  “O.K.  F.D.R.”  That 
is  all  that  appears  on  the  second  page. 

There  then  follows  the  same  sort  of  list  described  in  con¬ 
nection  with  the  preceding  exhibit,  two  and  a  half  pages 
long,  on  page  5-B  appears  the  following  item : 
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6 ‘Docket  No.  4259.  Location,  Florence  Alabama.  Proj¬ 
ect,  Electrical  system.  Amount,  $412,000  L  &  G.  ”  There 
then  follow  separate  sheets  relating  to  each  itbm  on  the 
list;  and  on  page  52-B,  as  the  sole  matter  on  that  page  is 
the  following: 

431  “City  of  Florence,  Lauderdale  County,  Alabama 

“State  City  or  Locality  Project  Amount 

“Alabama  Florence  For  the  construction  oj|*  an  elec¬ 
trical  distribution  system,  a  central  substation)  of  3,000 
KVA  feeder  circuits  from  the  Government  reservation 
at  Muscle  Shoals  office  building  and  warehouse,  bjr  the  City 
of  Florence,  Lauderdale  County,  Alabama,  substantially 
in  accord  with  Docket  No.  4259.  This  allotment)  is  to  be 
in  the  way  of  a  loan  and  grant  to  aid  the  financing  of  such 
project  subject  to  the  execution  of  a  contract  satisfactory 
to  the  Administrator,  between  the  United  Stated  and  the 
City  of  Florence,  Lauderdale  County,  Alabama,  j 

“Not  to  exceed  ^>412, 000” 

Plaintiffs’  Exhibit  235 

There  was  then  received  in  evidence  as  Plaintiffs’  Ex¬ 
hibit  235  a  document  entitled  “Non-Federal  Public  Works 
That  are  Deemed  Desirable,  List  No.  53,  Recommended  by 
the  Special  Board  for  Public  Works,  Confidential,  Febru¬ 
ary  1,  1934.”  This  list  first  contains  a  tabular  statement 
on  page  2-A  of  which  one  of  the  items  is  4  ‘  Docket  4259.  Lo¬ 
cation,  Florence,  Alabama.”  Under  that  is  the  word 
“Amendatory.”  Project,  Electrical  system.  Amount, 
$24,000  L  and  G.”  At  the  bottom  of  that  page  there  are 
the  letters  “O.  K.  F.D.R.” 

On  page  36- A  there  is  the  following: 

“City  of  Florence,  Lauderdale  County,  Alabama 

“State  City  or  Locality  Project  Amount 

“Alabama  Florence  For  the  construction  of  an  elec¬ 
trical  distribution  system,  a  central  sub-station  of  3,000 
KVA,  feeder  circuits  from  the  Government  Reservation  at 
Muscle  Shoals,  office  building  and  warehouse,  by  the  City  of 
Florence,  Lauderdale  County,  Alabama,  substantially  in 
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accord  with  Docket  No.  4259.  This  allotment  is  in  addi¬ 
tion  to  allotment  approved  by  the  Special  Board  on 

432  January  9,  1934,  in  the  amount  of  $412,000.  This 
allotment  is  to  be  in  the  way  of  a  loan  and  grant  to 

aid  the  financing  of  such  project  subject  to  the  execution 
of  a  contract  satisfactory  to  the  Administrator,  between 
the  United  States  and  the  City  of  Florence,  Lauderdale 
County,  Alabama. 

Not  to  exceed  $24,000. 

.  Plaintiffs’  Exhibit  236 

There  was  then  received  in  evidence  as  Plaintiffs  ’  Ex¬ 
hibit  236  entitled  “Non-Federal  Public  Works  That  are 
Deemed  Desirable,  List  No.  69,  Recommended  by  the  Spe¬ 
cial  Board  for  Public  Works,  Confidential,  March  21, 
1934.” 

The  Court.  What  is  the  significance  of  that  word  4  4  Con¬ 
fidential”?  That  has  appeared  in  them  all. 

Mr.  Holtzoff.  I  am  told  by  Mr.  Sher,  of  the  Public 
Works  Administration’s  Legal  Division,  that  the  real  sig¬ 
nificance  of  that  was  that  until  the  President  approved  this 
list  it  was  to  be  regarded  as  confidential. 

List  No.  69  has  two  and  a  half  pages  of  tabulation,  docket 
numbers  of  projects  and  amounts.  On  the  first  page  of 
that  tabular  Statement,  which  is  numbered  C-2  in  the  list 
there  appears  the  following,  among  others: 

“Docket  No.  1820,  Hominy,  Okia.  Project,  Distribution. 
Amount,  $150,000.  L  and  G.” 

There  then  follow  page  C-3,  which  has  the  same  sort  of 
lists,  and  C-4*  and  on  page  C-4,  directly  under  the  total  of 
this  list,  there  appear  the  letters  “O.K.  F.D.R.” 

There  are  then  several  separate  pages,  one  page  for  each 
item  on  the  list.  It  reads  as  follows : 

“Federal  Emergency  Administration 
of  Public  Works 

“Washington,  D.  C. 

433  “Resolution  of  Special  Board  for  Public  Works 
“Re:  City  of  Hominy,  Oklahoma 

“Resolved  that  the  Administrator  and  the  Special  Board 
include  in  the  comprehensive  program  a  project  for  the 
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construction  of  a  900  brake  H.  P.  plant  and  distribution 
system,  by  the  ‘City  of  Hominy ’,  Oklahoma,  substantially 
in  accord  with  Docket  No.  1820,  and  allot  a  sum  not  to  ex¬ 
ceed  $150,000,  for  the  purpose  of  aiding  by  way  pf  a  loan 
and  grant,  the  financing  of  such  project,  subject  toj  the  exe¬ 
cution  of  a  contract  satisfactory  to  the  Administrator,  be¬ 
tween  the  United  States  of  America  and  the  fCity  of 
Hominy  V’ 


Mr.  Acheson.  I  have  just  read  to  your  Honor  a  resolution. 
There  is  a  similar  resolution  relating  to  each  project  on  the 
list,  on  a  separate  page,  in  this  so-called  Presidential  Book 
or  List  No.  69.  I  am  informed  that  there  is  a  minute  in  the 
minutes  of  the  Special  Board  for  Public  Works  whic^h  states 
that  all  of  these  resolutions  in  List  No.  69  are  presented 
to  the  Board  at  one  time  in  this  form  and  are  passed  by  the 
Board. 

That  is  a  correct  statement,  is  it  not? 

Mr.  Frank.  That  is  correct. 


Plaintiffs’  Exhibit  237 

There  was  received  in  evidence  as  Plaintiffs  ’  Exhibit  237 
a  list  entitled  “Non-Federal  Public  Works  That  are  Deemed 
Desirable,  List  No.  135,  Recommended  by  the  Special  Board 
for  Public  Works,  Confidential,  August  15,  1934.’  ’ 

The  tabular  statement  or  list  of  projects  begins  on  page 
numbered  2  of  this  exhibit  on  which  is  this  item : 


“Docket  No.  6587.  Location,  Decatur,  Alabama,  project, 
Power.  Amount,  $350,000  L  &  G-.  ’  ’  | 


The  list  continues  on  and  ends  on  page  numbered  3  and 
is  totaled  on  that  page,  and  under  that  total  appear  the  let¬ 
ters  “O.K.  F.D.R.” 

434  There  then  follow  pages  on  which  resolutions  occur 
for  each  of  the  projects  contained  in  the  list,  and  on 
page  numbered  25  is  the  following: 

“Federal  Emergency  Administration  of  Public  T^orks 


Washington,  D. 

“Resolution  of  Special  Board 

“Subject:  Docket  No.  6587,  Decatur,  Alabama. 
“Whereas  the  Electric  Power  Board  of  Review  4n<*  the 
Deputy  Administrator  recommend  that  the  project  of  the 
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accord  with  Docket  No.  4259.  This  allotment  is  in  addi¬ 
tion  to  allotment  approved  by  the  Special  Board  on 

432  January  9,  1934,  in  the  amount  of  $412,000.  This 
allotment  is  to  be  in  the  way  of  a  loan  and  grant  to 

aid  the  financing  of  such  project  subject  to  the  execution 
of  a  contract  satisfactory  to  the  Administrator,  between 
the  United  States  and  the  City  of  Florence,  Lauderdale 
County,  Alabama. 

Not  to  exceed  $24,000. 

Plaintiffs’  Exhibit  236 

There  was  then  received  in  evidence  as  Plaintiffs’  Ex¬ 
hibit  236  entitled  “Non-Federal  Public  Works  That  are 
Deemed  Desirable,  List  No.  69,  Recommended  by  the  Spe¬ 
cial  Board  for  Public  Works,  Confidential,  March  21, 
1934.” 

The  Court.  What  is  the  significance  of  that  word  4 ‘Con¬ 
fidential”?  That  has  appeared  in  them  all. 

Mr.  Holtzoff.  I  am  told  by  Mr.  Slier,  of  the  Public 
Works  Administration’s  Legal  Division,  that  the  real  sig¬ 
nificance  of  that  was  that  until  the  President  approved  this 
list  it  was  to  be  regarded  as  confidential. 

List  No.  69  has  two  and  a  half  pages  of  tabulation,  docket 
numbers  of  projects  and  amounts.  On  the  first  page  of 
that  tabular  statement,  which  is  numbered  C-2  in  the  list 
there  appears  the  following,  among  others : 

“Docket  No.  1820,  Hominy,  Okia.  Project,  Distribution. 
Amount,  $150,000.  L  and  G.” 

There  then  follow  page  C-3,  which  has  the  same  sort  of 
lists,  and  C-4,  and  on  page  C-4,  directly  under  the  total  of 
this  list,  there  appear  the  letters  “O.K.  F.D.R.” 

There  are  then  several  separate  pages,  one  page  for  each 
item  on  the  list.  It  reads  as  follows: 

“Federal  Emergency  Administration 
of  Public  Works 

“Washington,  D.  C. 

433  “Resolution  of  Special  Board  for  Public  Works 
“Re:  City  of  Hominy,  Oklahoma 

“Resolved  that  the  Administrator  and  the  Special  Board 
include  in  the  comprehensive  program  a  project  for  the 
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construction  of  a  900  brake  H.  P.  plant  and  dis  tribution 
system,  by  the  4 City  of  Hominy’,  Oklahoma,  substantially 
in  accord  with  Docket  No.  1820,  and  allot  a  sum  nbt  to  ex¬ 
ceed  $150,000,  for  the  purpose  of  aiding  by  way  of  a  loan 
and  grant,  the  financing  of  such  project,  subject  to  the  exe¬ 
cution  of  a  contract  satisfactory  to  the  Administrator,  be¬ 
tween  the  United  States  of  America  and  the  <Citv  of 
Hominy 

Mr.  Acheson.  I  have  just  read  to  your  Honor  a  resolution. 
There  is  a  similar  resolution  relating  to  each  project  on  the 
list,  on  a  separate  page,  in  this  so-called  Presidential  Book 
or  List  No.  69.  I  am  informed  that  there  is  a  minute  in  the 
minutes  of  the  Special  Board  for  Public  Works  whi^h  states 
that  all  of  these  resolutions  in  List  No.  69  are  presented 
to  the  Board  at  one  time  in  this  form  and  are  passed  by  the 
Board. 

That  is  a  correct  statement,  is  it  not? 

Mr.  Frank.  That  is  correct. 

Plaintiffs 9  Exhibit  237 

There  was  received  in  evidence  as  Plaintiffs  ’  Exhibit  237 
a  list  entitled  “Non-Federal  Public  Works  That  are  foeemed 
Desirable,  List  No.  135,  Recommended  by  the  Special  Board 
for  Public  Works,  Confidential,  August  15,  1934.” 

The  tabular  statement  or  list  of  projects  begins  bn  Pa&e 
numbered  2  of  this  exhibit  on  which  is  this  item : 

4  4  Docket  No.  6587.  Location,  Decatur,  Alabama. 

Power.  Amount,  $350,000  L  &  G-.  ” 

The  list  continues  on  and  ends  on  page  numbered  3  and 
is  totaled  on  that  page,  and  under  that  total  appear  the  let¬ 
ters  44O.K.  F.D.R.” 

434  There  then  follow  pages  on  which  resolutions  occur 
for  each  of  the  projects  contained  in  the  list, land  on 
page  numbered  25  is  the  following: 

4  4  Federal  Emergency  Administration  of  Public  Mforks 

Washington,  D.  Cl 
4  4  Resolution  of  Special  Board 

“Subject:  Docket  No.  6587,  Decatur,  Alabama. 

4  4  Whereas  the  Electric  Power  Board  of  Review  ^nd  the 
Deputy  Administrator  recommend  that  the  project  of  the 
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city  of  Decatur,  Alabama,  for  the  construction  of  an  elec¬ 
trical  distribution  system,  including  the  low  side  of  the  sub¬ 
station  and  equipment,  be  included  in  the  comprehensive 
program  of  public  works  for  the  reason,  among  others,  that 
the  Tennessee  Valley  Authority  has  acquired  the  necessary 
transmission  lines  to  serve  said  distribution  system  and  the 
financing  of  said  project  will  aid  said  Authority  in  obtain¬ 
ing  a  market  for  its  electrical  energy : 

* 4  Resolved  that  said  project  be  included  in  the  compre¬ 
hensive  program  and  that  the  sum  of  $350,000  (of  which  not 
to  exceed  $100,000  shall  be  a  grant)  be  allotted  to  finance 
the  accomplishment  thereof,  subject  to  the  execution  of  a 
contract  satisfactory  to  the  Administrator  and  in  accord 
with  the  recommendations  of  the  Electric  Power  Board  of 
Review^  dated  June  22,  1934,  as  amended  by  its  report  of 
J uly  30,  1934. 

The  Court.  What  is  that  term  “low  side”? 

Mr.  Baker.  It  means  low  tension  current,  your  Honor. 

Plaintiffs'  Exhibit  238 

There  w-as  then  received  in  evidence  as  Plaintiffs’  Ex¬ 
hibit  238  a  document  entitled  “Public  Works  Projects  that 
are  Deemed  Desirable,  Federal  List  No.  120;  Non-Federal 
Lists  Nos.  207-213,  Recommended  by  The  Special  Board 
for  Public  Works,  March  27,  1935.” 

This  exhibit  is  made  up  of  eight  lists  bound  together.  In 
about  the  middle  of  the  exhibit  is  list  212.  It  begins 
435  wfith  a  page  entitled  “Non-Federal  Public  Works 
That  are  Deemed  Desirable,  List  No.  212,  Recom¬ 
mended  by  the  Special  Board  for  Public  Works,  Confiden¬ 
tial,  March  27,  1935.”  On  page  2  of  that  list  begins  the 
tabular  statement.  On  page  3  there  is  this  item,  among 
others : 

“Docket  No.  8021.  Location,  Plainview,  Texas  Project, 
Generating  Plant.  Amount,  $423,346.  L&G.” 

On  page  5  the  tabular  statement  comes  to  an  end,  a  total 
appears,  and  under  that  is  the  following  writing:  “O.K  in 
principle.  Subject  to  unemployment  check  F.  D.  R.” 

Under  that,  in  writing:  “Unemployment  check  is  now 
satisfactory  and  projects  are  approved.  F.  D.  R.” 

Following  that  statement  there  is  a  separate  resolution  for 
each  item  on  the  list.  On  page  numbered  E  227  there  ap¬ 
pears  the  following : 
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“Federal  Emergency  Administration  of  Public  Works 

Washington,  D.  <p. 

“Resolution  of  Special  Board  for  Public  Wo|ks 

“Re:  City  of  Plain  view,  Texas  i 

“Resolved  that  the  Administrator  and  the  Speciall  Board 
include  in  the  comprehensive  program  a  project  for  b  Diesel 
electric  generating  plant  and  distribution  system  including 
street  lighting  by  the  ‘City  of  Plainview’,  Texas,  Substan¬ 
tially  in  accord  with  Docket  No.  8021,  and  allot  a  suita  not  to 
exceed  $423,346,  for  the  purpose  of  aiding  by  way  of  a  Loan 
and  Grant,  the  financing  of  such  project,  subject  to  the  exe¬ 
cution  of  a  contract,  satisfactory  to  the  Administrator  be¬ 
tween  the  United  States  of  America  and  the  ‘City  of  Plain- 
view 

Plaintiffs’  Exhibit  239 

There  was  then  received  in  evidence  as  Plaintiffs  ’ 

239  a  letter  to  which  there  is  attached  a  tabular  statement. 

436  ‘  ‘  The  White  House 

Washington 

“August  15,  J934. 

“My  dear  Mr.  Secretary :” — 

By  virtue  of  the  authority  vested  in  me  under  the  i  Emer¬ 
gency  Relief  Appropriation  Act  of  1935,  approved  April  8, 
1935,  it  is  requested  that  the  following  funds  be  transferred 
from  the  appropriation  made  in  said  Act  to  the  Public 
Works  Administration  for  the  purpose  indicated  below: 

Amount :  $15,659,882. 

Purpose:  For  financing  by  way  of  a  grant  projects  of 
States,  Territories,  Possessions,  subdivisions  or  agencies 
thereof,  in  accordance  with  the  attached  schedules  of  proj¬ 
ects.  Subject  to  the  application  of  Title  III  of  the  j  Trea¬ 
sury  and  Post  Office  Appropriation  Act,  fiscal  year  1934,  to 
the  acquisition  of  articles,  materials  and  supplies  f<[>r  use 
in  carrying  out  such  projects.  (O.P.  No.  52-358  to  5^-413) 

“I  have  determined  with  respect  to  each  of  the  projects 
listed  on  the  attached  schedule  that  not  less  than  25  per 
centum  of  the  grant  is  to  be  expended  for  work  unde^  each 
particular  project. 

“Sincerely  yours, 

(Signed)  “Franklin  D.  Roosevelt.” 


^Exhibit 
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The  Honorable, 

The  Secretary  of  the  Treasury. 

The  tabular  statement  attached  to  the  letter  is  entitled 
4  4  Public  Works  Administration ’  ’.  Under  that  appears  4  4  In 
accordance  with  docket  of  Non-Federal  projects  indicated 
below.  ’  ’  There  are  then  six  columns  headed :  4  4  Location ’  ’ ; 
4 4 Character  of  Work”;  4 4 Docket  Number”;  4 4 Allotment ” ; 

and  44N.  E.  C.  Number.”  44N.  E.  C.”  means  44Na- 
437  tional  Emergency  Council.”  The  last  column  is 
headed  4 4 Project  Number.” 

There  are  several  pages  of  items.  On  the  last  page  the 
last  item  is  as  follows : 

4  4  Location,  Iowa.  Iowa  City,  Johnson  Co.  Construction 
of  steam-electric  power-house,  boilers,  generators  and  com¬ 
plete  electric  distribution  system,  Docket  Number  7738,  al¬ 
lotment  $413,000,  N.  E.  C.  Number  3907,  Project  Number 
O.  P.  52-413.” 

Whereupon  counsel  for  plaintiffs  called  upon  counsel  for 
defendants  to  produce  the  two  reports  Electric  Power 
Board  of  Review  dated  January  22, 1934,  and  July  30, 1934, 
referred  to  in  the  resolution  contained  in  Plaintiffs  ’  Exhibit 
No.  237.  The  documents  having  been  produced,  that  en¬ 
titled  4 4 Electric  Povrer  Board  of  Review,”  referring  to  ap¬ 
plication  of  the  City  of  Decatur,  Alabama,  dated  January 
22,  1934,  vras  marked  4  4  Plaintiff s  ’  Exhibit  No.  237-A”  and 
received  in  evidence,  and  a  Resolution  with  reference  to  De¬ 
catur,  Alabama,  Docket  No.  6587,  dated  July  30,  1934,  was 
marked  4  4  Plaintiff s  ’  Exhibit  No.  237-B”  and  received  in 
evidence. 

The  Exhibits  are  as  follows : 

i  Plaintiffs 7  Exhibit  237-A 
i  ‘‘Electric  Power  Board  of  Review 

Jan.  22,  1934. 

Subject:  Application  for  loan  and  grant  of  the  City  of 
Decatur,  Alabama  (Docket  No.  6587)  for  the  purpose  of  con¬ 
structing  distributing  system,  including  low  side  of  the  sub¬ 
station  and  equipment,  in  the  sum  of  $371,743. 

After  review  of  the  Docket,  this  Board  finds : 

1.  The  Engineering  Division  by  its  supplemental  report 
made  the  following  conclusion  and  recommendation: 
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‘It  is  our  opinion  that  the  proposed  project  is  a  public 
necessity  and  of  social  desirability;  that  }t  will  af- 
438  ford  needed  employment  ;  and  that  on  the  above  as¬ 
sumptions  it  is  technically  and  economically  sound.’ ’ 

The  assumptions  referred  to  are  that 

(a)  “The  municipal  plant  will  receive,  in  addition  to  all 
the  municipal  load,  60  percent  of  all  other  business  in  the 
first  year  of  operation,  and  80  percent  at  the  end  of  the  loan 
interval.  ’ 9 

This  assumption,  in  the  opinion  of  this  Board,  is 
that  portion  of  the  total  business  the  municipality  will  re¬ 
ceive,  inasmuch  as  it  will  offer  rates  at  least  60  percent  less 
than  the  present  rates  being  charged  by  the  Alabantia  Power 
Company  by  reason  of  the  contract  offered  the  City  by  the 
T.  V.  A. ;  and  as  the  Alabama  Power  Company,  the  competi¬ 
tor,  cannot  reduce  its  rates  by  anything  like  60  percent  of 
its  present  rates  by  reason  of  its  service  to  the  Ciljy  of  Bir¬ 
mingham,  and  as  it  would  be  under  the  necessity  pf  reduc- 


far  below 


ing  its  rates  to  other  cities  served  by  it  in  Alabama. 


If  rates 


required  by  the  T.  V.  A.  contract  are  charged  and  the  City 
obtains  the  same  business  the  Company  now  has,  its  income 
will  provide  for  maintenance  and  operating  costs,  interest, 
amortization  and  taxes,  and  a  net  income  over  all  of  $10,525. 
This  appears  by  the  estimate  of  O.  M.  Rau  attached.  This 
estimate  makes  no  allowance  for  what  may  reasonably  be 
expected  in  the  way  of  an  increase  of  current  sold  and  of 
income  by  reason  of  the  heavy  reduction  of  rates.  That  a 
reduction  of  rates  produces  larger  net  income  is  shown, 
among  other  examples,  by  the  experience  of  thp  City  of 


Electric 
this  con- 


Washington  under  its  contract  with  the  Potomac 
Company  covering  the  years  1925  to  1934.  Under 
tract  the  Company  is  required  to  apply  one  half  iti  surplus 
to  rate  reduction.  The  maximum  rate  in  1924  wa?  10c  per 
KWH.  Rates  are  now,  after  successive  reductions,  3.9c 
for  the  first  50  KWH,  3.3c  for  the  next  50,  2c  for  I  the  next 
100  and  1.5c  for  all  over  200.  In  1924  the  (Company 
439  earned  3.4  times  its  bond  interest  after  allojwing  for 
depreciation  and  taxes.  In  1932  with  rates  c|it  to  one 
third  it  earned  its  interest  twelve  times.  Earnings  per  share 
increased  from  $26.90  in  1924  to  $68.08  in  1932.  The  pri¬ 
vately  owned  electric  company  in  Hartford,  Connecticut, 
has  had  a  like  experience.  Hence  this  Board  finds  that  the 


348  TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES. 

assumption  of  the  Engineering  Division  on  which  it  bases 
its  conclusion  that  the  project  is  technically  and  economi¬ 
cally  sound  is  far  less  favorable  to  the  City  than  the  facts 
warrant. 

The  same  finding  applies  to  the  estimate  of  Mr.  0.  M.  Rau. 
This  Board  is  of  opinion  that  during  the  first  year  after  the 
City  begins  business  it  will  have  at  least  75  percent  of  the 
business  measured  in  dollars,  and  an  increase  of  not  less 
than  10  percent  in  each  succeeding  year.  Accordingly  it 
finds  that  the  project  is  technically,  economically  and  finan¬ 
cially  sound. 

The  said  finding  of  financial  soundness  is  supported  by 
the  report  of  the  Finance  Division  dated  April  12,  1934. 
This  report  was  based  upon  a  report  of  the  Engineering 
Division  dated  March  6, 1934,  a  prior  report  to  that  referred 
to  above  and  one  less  favorable  to  the  City.  The  Finance 
Division  report  of  April  12  found  that  on  the  basis  of  the 
division  of  business  estimated  by  the  engineer-examiner  4  4  50 
percent  of  sales  the  first  year  and  75  percent  the  twentieth 
year  and  all  municipal  business,  ’  ’  the  project  will  earn  only 
about  1.05  times  the  debt  service  for  the  first  several  years 
with  a  deficit  for  the  first  year.  Inasmuch  as  the  estimate 
of  the  engineer-examiner  referred  to  has  now  been  modi¬ 
fied  so  that  the  estimate  of  division  of  business  is  altered 
to  all  the  municipal  load  and  60  percent  instead  of  50  the 
first  year,  with  an  increase  of  2  percent  each  year,  it  is  ob¬ 
vious  that  the  Finance  Division  would  approve  the  loan  on 
the  revised  basis.  Furthermore,  this  Board  is  of  opinion  as 
stated  above!  that  even  the  revised  estimate  upward  of  the 
engineer-examiner  is  too  low  in  view  of  the  heavy 
440  reduction  of  rates  proposed.  As  stated  above  this 
Board  is  of  opinion  that  the  said  reduction  will  in¬ 
crease  the  portion  of  the  business  obtained  by  the  City  and 
also  the  new  revenue. 

2.  This  Board  has  further  reviewed  the  conditions  at¬ 
tached  to  the  report  of  the  Engineering  Division  dated 
March  6,  1934,  as  follows : 

4  ‘3a.  The  applicant  shall  furnish  evidence  satisfactory  to 
the  Administrator  that  the  Alabama  Power  Company  can 
be  legally  required  to  furnish  service  on  a  day  to  day  basis 
until  the"  acquisition  by  the  municipality  of  the  used  and 
usable  portions  of  the  existing  distribution  system.’ ’ 


I 
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This  condition  having  been  reviewed  by  this  Boafrd  is  dis¬ 
approved  as  impossible  of  performance ;  and  the  following 
condition  substituted : 

The  applicant  shall  furnish  evidence  satisfactory  to  the 
Administrator  that  the  Alabama  Power  Compan^  can  be 
legally  required  to  furnish  service  on  a  day  to  4ay  basis 
until  the  municipal  system  is  ready  for  service. 

This  Board  has  reviewed  the  further  conditions : ! 

“3b.  And  that  thereafter”  (the  acquisition  of  competitive 
system)  “the  Power  Company  will  be  without  authority  to 
sell  power  within  the  municipal  limits.” 

This  condition  is  also  disapproved  for  the  reasop  that  it 
prevents  any  loan  being  made  as  such  a  showing  involves 
a  law  suit  and  is  probably  impossible  of  performance  as  the 
Company  has  a  franchise  until  October  1,  1949.  |  If  the 
T.  V.  A.  fails  to  purchase  the  distribution  systeih  of  the 
Company  and  the  municipal  system  being  under  tlje  neces¬ 
sity  by  its  contract  with  T.  V.  A.  of  offering  rates  j  at  least 
60  percent  less  than  existing  rates,  the  Company,  being 
unable  to  provide  an  equally  low  rate,  will  be  unable 
441  to  continue  to  compete  and  must  withdraw.  Hence 
this  condition  should  be  stricken  out. 

This  Board  has  further  reviewed  condition  4a|  of  the 
engineer-examiner : 

“(a)  That  no  depreciation  charges,  taxes  or  aPy  other 
items  of  expense,  except  normal  operating  expenses  and 
power  and  lighting  extensions  shall  be  charged  against  the 
revenues  of  this  project.” 

It  approves  this  condition. 

It  has  also  reviewed  condition  4b : 

“That  all  municipally  used  electric  energy  shall  be  paid 
for  at  current  selling  rate  schedules  annually  during  the 
interval  of  the  loan  from  the  general  fund  into  the  ac¬ 
count  of  this  project.” 

This  Board  also  approves  this  condition.  j 

This  Board  finds  also  that  the  Engineering  Bivision 
omitted  to  recommend  a  grant.  Its  report  does  not  show 
any  reason  for  this  omission. 

This  Board  finds  that  the  applicant  is  as  much  entitled  to 
a  grant  as  other  applicants  to  which  grants  have  been  al¬ 
lowed. 

Besolved,  that  this  Board  recommend  an  allotmept  to  the 
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applicant  in  the  sum  of  $372,000,  of  which  not  to  exceed 
thirty  percent  of  the  cost  of  the  labor  and  materials  em¬ 
ployed  thereon,  estimated  at  $100,000,  shall  be  a  grant. 

Henry  T.  Hunt 
Chairman. ’  9 

442  Plaintiffs’ Exhibit  237 -B 

Federal  Emergency  Administration  of  Public  Works 
Electric  Power  Board  of  Review 

Washington,  D.  C. 

Decatur,  Alabama,  Docket  Xo.  6587  July  30, 1934. 

Resolution 

Whereas,  the  Electric  Power  Board  of  Review  under  date 
of  June  22, 1934,  recommended  an  allotment  to  the  applicant 
in  the  sum  of  $372,000  (loan  and  grant) ;  and 
Whereas,  it  now  appears  that  a  loan  and  grant  in  the  sum 
of  $350,000  should  be  sufficient: 

Resolved,  that  this  Board  recommend  a  loan  and  grant  to 
the  City  of  Decatur,  Alabama,  Docket  Xo.  6587,  in  the 
amount  of  $350,000. 

!  Henry  T.  Hunt 

Chairman. 


Whereupon  the  following  occurred: 

Xow,  your  Honor,  I  will  refer  to  the  resolution  with  ref¬ 
erence  to  the  Citv  of  Plainview  which  occurs  in  Plaintiffs 9 

w 

Exhibit  Xo.  238  as  a  preface  to  a  request.  It  says — 

4  4  Resolved  that  the  Administrator  and  the  Special  Board 
include  in  the  comprehensive  program  a  project  for  a  Diesel 
electric  generating  plant  and  distribution  system  including 
street  lighting  by  the  4 City  of  Plainview’,  Texas,  substan¬ 
tially  in  accord  with  Docket  Xo.  8021”,  etc. 

I  wish  to  request  that  what  is  referred  to  there  as  Docket 
8021  be  produced  so  that  we  may  see  what  this  project  is 
to  be  substantially  in  accord  with.  I  do  not  want  to  put  a 
great  burden  on  the  Government,  but  I  understood  from 
the  testimony  of  Mr.  Wheeler  on  the  stand  that  there  were 
three  reports,  recommendations  or  statements  which 
443  summarized  everything  which  is  in  the  docket.  One 
is  the  report  of  the  Engineering  Division;  the  next 


I 
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one  is  the  report  of  the  Financial  Division;  the  third  one 
is  the  report  of  the  Legal  Division,  and,  possibly,  if  the 
project  goes  to  the  Electric  Power  Board  of  Re^riew,  the 
overruling  or  approval  of  the  various  statements  which 
were  made. 

We  think  that  when  the  resolution  says  that  it  approves  a 
project  substantially  in  accord  with  Docket  No.  s<j>  and  so, 
we  are  entitled  to  have  the  salient  features  of  that  docket 
produced  so  that  we  may  see  exactly  what  the  pjroject  is 
which  the  President  has  approved. 

Counsel  for  defendants  objected  to  the  request  upon  the 
grounds  that  the  documents  requested  were  both  irrelevant 
and  confidential,  intradepartmental  communications.  The 
matter  was  extensively  argued  by  counsel. 

The  Court.  I  do  not  want  to  hear  any  more  discussion. 
I  am  going  to  hold  that  you  do  not  have  to  produce  those 
papers.  I  think  they  are  wdiolly  immaterial. 

Mr.  Acheson.  The  record  will  show  an  exception? 

The  Court.  Yes. 

Mr.  Acheson.  Your  Honor,  May  the  record  show  that  in 
the  case  of  each  project,  wherever  it  appeared  in  the  author¬ 
ization  that  the  Special  Board  of  Public  Works  or  tljie  Presi¬ 
dent  approved  a  project  *  *  substantially  in  accordance  with 
docket  so-and-so”,  I  asked  to  have  produced  the  reports  of 
the  three  examining  commissions  and  of  the  Electric  Power 
Board  of  Review,  which  have  already  been  subpoenaed ;  that 
that  was  objected  to  by  the  defendants ;  and  that  the  Court 
ruled  that  they  need  not  produce  those  documents ;  and  that 
I  noted  an  exception? 

The  Court.  You  want  an  exception  in  each  case?j 

Mr.  Acheson.  In  each  case,  your  Honor. 

The  Court.  Very  well.  That  may  be  understood 

444  Plaintiffs'  Exhibit  240 

There  was  then  received  in  evidence  as  Plaintiffs  Exhibit 
240  a  document  entitled  “Non-Federal  Public  Worjis  That 
Are  Deemed  Desirable,  List  No.  255- A,  Confidential,  August 
19,  1935  ’  ’,  the  first  page  of  which  reads  as  follows : 
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“Increases  in  Allotments  $2,121,107.11 

Reductions  in  Allotments  and  Rescissions  5,136,500.00 


Net  Reductions  $3,015,392.89 

“(Signed)  Harold  L.  Ickes,  Administrator” 
i  ‘ 4  Attachment 9  9 

Attached  is  a  series  of  papers,  similar  in  character,  page 
109  of  which  reads  as  follows : 

“Federal  Emergency  Administrator  of  Public  Works 
I  “Washington,  D.  C. 

“Project  Order  of  the  Federal  Emergency  Administra¬ 
tor  of  Public  Works 

Re:  Iowa  City,  Johnson  County,  Iowa 

“Whereas,  by  Project  Order  under  date  of  August  19, 
1935,  the  Administrator  ordered  that  a  project  for  the  con¬ 
struction  of  steam-electric  power  house,  3-300  Hp.  boilers, 
2-300  Kw.  generators  and  complete  electric  distribution 
system,  substantially  in  accord  with  Docket  No.  7738,  be 
included  in  the  comprehensive  program  of  Public 
447  Works  and  that  an  allotment  of  $413,000,  for  the 
purpose  of  aiding  by  way  of  a  grant,  which  was  made 
available  from  the  Emergency  Relief  appropriation  of  1935 
to  this  Administration,  be  utilized  to  aid  in  the  construction 
of  this  project,  and 

“Whereas,  it  has  been  recommended  that  the  above  de¬ 
scription  of  the  project  be  amended  to  obviate  unnecessary 
detail;  Now  therefore 

“It  Is  Herebv  Ordered  and  Directed,  that  an  amendment 
be  made  to  said  Project  Order  by  striking  out  the  words 
‘for  the  construction  of  steam-electric  power  house,  3-300 
Hp.  boilers,  3-300  Kw.  generators  and  complete  electric 
distribution  system’,  and  inserting  in  lieu  thereof  the 
words  ‘for  the  construction  and  equipping  of  an  electric 
plant  and  distribution  system’. 

“HAROLD  L.  ICKES,  Administrator. 

“Date  of  Order  9/24/35 

“Date  of  Presidential  Approval  9/24/35.” 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  IcjKES.  355 

Plaintiffs’  Exhibit  243 

There  was  then  received  in  evidence  as  Plaintiffs’  Ex¬ 
hibit  No.  243,  a  letter  from  the  President  to  the  Secretary 
of  the  Interior,  to  which  is  attached  a  large  numbeij  of  other 
documents. 

* 1  The  White  House 


“Washington 

“September  2<j>,  1935 

“My  dear  Mr.  Secretary: 

‘ ‘  Pursuant  to  the  Emergency  Relief  Appropriation  Act  of 
1935,  I  hereby: 

“I.  Approve  the  projects  included  in  the  program  of 
public  works  set  forth  in  the  annexed  ‘Schedule  A’,  as  to 
each  of  which  I  find  and  determine  that  not  less  than  25  per 
centum  of  the  loan  or  grant,  or  the  aggregate  thereof,  is 
to  be  expended  for  work  under  each  particular 
448  project. 

“II.  Allocate  and  transfer  to  the  Federal  Emer- 

_  i 

gency  Administration  of  Public  Works,  subject  t^  agree¬ 
ments  to  be  entered  into  with  the  United  States  of  America 


satisfactory  to  you  as 
of  Public  Works: 


Federal  Emergency  Admiijiistrator 


“A.  From  funds  appropriated  by  the  Emergency  Relief 
Appropriation  Act  of  1935,  the  sum  of  $200,139,036  to  aid 
in  financing  the  construction  of  the  projects  approved  above 
by  making  a  grant  for  each  such  project  in  the  amount  set 
forth  in  the  grant  column  of  Schedule  A; 

“B.  From  moneys  realized  from  the  sale  of  any[  securi¬ 
ties  acquired  by  the  Federal  Emergency  Administration  of 
Public  Works,  the  sum  of  $88,701,481  to  aid  in  financing  the 
construction  of  such  of  the  projects  approved  above  as 
contemplate  a  loan  by  the  Federal  Emergency  Administra¬ 
tion  of  Public  Works  in  the  amount  set  forth  in  the  loan 
column  of  Schedule  A  for  each  such  project. 

“III.  Approve  the  projects  included  in  the  program  of 
public  works  set  forth  in  the  annexed  ‘Schedule  B’,  as  to 
each  of  which  I  find  and  determine  that  not  less  thaik  25  per 
centum  of  the  loan  or  grant,  or  the  aggregate  thereof,  is  to 
be  expended  for  w’ork  under  each  particular  project. 

“IV.  Authorize  you  as  Federal  Emergency  Administra¬ 
tor  of  Public  Works : 

“A.  To  decrease,  to  amend,  or  to  rescind  any  allotment 
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heretofore  approved  by  me  and  made  through,  by  or  to  the 
Federal  Emergency  Administration  of  Public  Works  pur¬ 
suant  to  Title  II  of  the  National  Industrial  Recovery  Act 
or  pursuant  to  the  Emergency  Relief  Appropriation  Act  of 
1935,  or  made  bv  this  order  or  authorized  to  be  made  here- 
by;  and  to  allocate  or  to  re-allocate  for  any  project  or  proj¬ 
ects  included  in  Schedule  B : 

“  (1)  Any  funds  now  available  to  the  Federal  Emergency 
Administration  of  Public  Works,  or 
449  “(2)  Any  funds  made  available  by  this  order  to 

said  Administration,  or 

44  (3)  Any  funds  which  may  hereafter  become  available 
to  said  Administration  bv  anv  decrease,  amendment  or 
rescission  heretofore  or  hereafter  made  in  respect  of  any 
such  allotment,  or 

44  (4)  Any  funds  which  may  hereafter  become  available 
to  me  by  the  sale  of  any  securities  acquired  by  the  Federal 
Emergency  Administration  of  Public  Works; 

44B.  To  increase  any  allotment  heretofore  approved  by 
me  and  made  through,  by  or  to  the  Federal  Emergency  Ad¬ 
ministration  of  Public  Works  pursuant  to  Title  II  of  the 
National  Industrial  Recovery  Act  or  pursuant  to  the  Emer¬ 
gency  Relief  Appropriation  Act  of  1935,  or  made  by  this 
order  or  authorized  to  be  made  hereby ;  and  to  use  for  such 
purpose : 

44  (1)  Any  funds  now  available  to  the  Federal  Emer¬ 
gency  Administration  of  Public  Works,  or 

44  (2)  Any  funds  made  available  by  this  order  to  said 
Administration,  or 

44  (3)  Any  funds  which  may  hereafter  become  available 
to  said  Administration  by  any  decrease,  amendment  or  re¬ 
scission  heretofore  or  hereafter  made  in  respect  of  any 
such  allotment,  or 

44  (4)  Any  funds  which  may  hereafter  become  available 
to  me  by  the  sale  of  any  securities  acquired  by  the  Federal 
Emergency  Administration  of  Public  Works; 

44C.  To  delegate  to  the  Assistant  Administrator,  Fed¬ 
eral  Emergency  Administration  of  Public  Works,  the  pow¬ 
ers  hereby  conferred. 

“Very  sincerely, 

44  (Signed)  Franklin  D.  Roosevelt 

“The  Honorable, 

4 4 The  Secretary  of  the  Interior.’ ’ 
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450  Schedule  A  attached  to  the  letter  consists  of  a  great 
number  of  sheets,  grouped  in  order  of  States,  in 
alphabetical  order.  In  that  part  headed  4  4  Alabama  ’  ’,  on 
page  2  thereof,  there  appears  the  following: 


4  4  Docket  Number  7032 

4  4  Location  Russellville 

4  4  Type  Elec.  Dist. 9  ’ — 


which  means  Electric  Distribution — 


4  4  Loan 

69000 

4  4  Grant 

56454 

44Est.  Cost 

125454  ! 

4  4  Grant  Cost  Man-Yr. 

441 

4  4  Start  Days 

i 

4  4  Weeks  to  Complete 

i 

i 

— 

4  4  No.  Men  on  Work 

256 

4  4  County  Code 

o 

00 

o 

On  the  page, 4  4  Alabama — Page  3 9  ’,  appears  this : 

4  4  Docket  Number 

7341 

4  4  Location 

Gunter  sville 

4  4  Type 

Elec.  Dist. 

4  4  Loan 

48000 

4  4  Grant 

39272 

44Est.  Cost 

87272 

4  4  Grant  Cost  Man-Yr. 

584 

4  4  Start  Days 

4  4  Weeks  to  Complete 

4  4  No.  Men  on  Work 

135 

4  4  County  Code 

048” 

And  on  page  4 4 Alabama — Page  4”  appears: 

4  4  Docket  Number 

6611 

4  4  Location 

Hartselle 

4  4  Type 

Dist.  Syst. 

451  4  4  Loan 

33000 

4  4  Grant 

27000 

44Est.  Cost 

60000 

4  4  Grant  Cost  Man-Yr. 

394 

4  4  Start  Days 

15 

4  4  Weeks  to  Complete 

26 

4  4  No.  Men  on  Work 

137 

4  4  County  Code 

052” 
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Plaintiffs 7  Exhibit  244 

There  was  then  received  in  evidence  as  Plaintiffs  ’  Ex¬ 
hibit  244,  a  letter  dated  October  28,  1935,  from  the  Presi¬ 
dent  to  The  Secretary  of  the  Treasury,  with  attached  pa¬ 
pers  : 

“The  White  House 

Washington 

Oct.  28,  1935 

“My  dear  Mr.  Secretary: 

“By  virtue  of  the  authority  vested  in  me  under  the 
Emergency  Relief  Appropriation  Act  of  1935,  approved 
April  8,  1935,  it  is  requested  that  the  following  funds  be 
transferred  from  the  appropriation  made  in  said  Act  to 
the  Public  Works  Administration  for  the  purposes  indi¬ 
cated  below: 

4  ‘  Amount :  $175,000,000 

“Purpose:  The  funds  allocated  hereby,  together  with 
any  funds  heretofore  allocated  by  me  for  financing  projects 
of  the  Public  Works  Administration  by  way  of  a  grant 
shall  be  available  for  financing  by  way  of  grants  (1)  any 
or  all  of  the  projects,  aggregating  $175,331,395,  set  forth 
in  the  attached  schedule  of  projects,  and/or  (2)  any  or  all 
projects  set  forth  in  any  schedule  of  projects  to  be  financed 
by  way  of  a  grant  heretofore  approved  by  me;  provided 
that  the  amount  expended  upon  any  one  project  shall  not 
exceed  the  amount  indicated  therefor  in  such  schedule  of 
projects.  Subject  to  the  application  of  Title  III  of 
452  the  Treasury  and  Post  Office  Appropriation  Act, 
fiscal  year  1934,  to  the  acquisition  of  articles,  ma¬ 
terials  and  supplies  for  use  in  carrying  out  such  projects. 
(2999  projects) 

“I  have  determined  with  respect  to  each  of  the  projects 
listed  on  the  attached  schedule  that  not  less  than  25  per 
centum  of  the  grant  is  to  be  expended  for  work  under  each 
particular  project. 

“Sincerely  yours, 

“(Signed)  Franklin  D.  Roosevelt 

“The  Honorable, 

“The  Secretary  of  the  Treasury.” 

Among  the  papers  attached  to  that  letter  of  the  Presi¬ 
dent,  on  page  4  there  is  the  following : 


I 

I 
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“In  accordance  with  docket  of  Non-Federal  Projects  be¬ 
low  j 

“Alabama 

I 

Russellville,  Franklip.  County 
Construction  of  Distribution 
System  to  distribute  TVA 
energy.  | 

7032 
56,454 
13707 

O.P.  52-922” 


“Location 

“Character  of  Work 


“Docket  Number 
“Allotment 
“N.  E.  C.  Number 
“Project  Number 


On  page  6 : 


“In  accordance  with  docket  of  Non-Federal  Projects 
dicated  below 

“Alabama 


in¬ 


vocation 


Guntersville,  Marshal 


“Character  of  Work  Construction  of  Electric  Dis¬ 


tribution  system  for 
3,000. 


County 


city  of 


“Docket  Number 
“Allotment 
“N.  E.  C.  Number 
453  “Project  Number 


7341 

39,272 

15105 

O.P.  52-914” 


i 


And  on  page  7,  with  the  same  heading: 


“Location 

“Character  of  Work 


“Docket  Number 
“Allotment 
“N.  E.  C.  Number 
“Project  Number 


Hartselle,  Morgap  County 
Construction  of  Substation 
and  Electric  Distribution 


System. 

6611 

27,000 

16091 

O.P.  52-923” 


Plaintiffs’  Exhibit  245 

There  was  then  received  in  evidence,  as  Plain tijff s’  Ex¬ 
hibit  No.  245,  a  document  entitled  “Non  Federal  Public 
Works,  List  No.  1014,  for  approval  of  the  Administrator, 
December  4,  1935.” 


360  TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES. 

The  first  page  is : 

“Federal  Emergency  Administrator  of  Public  Works 

“Washington 

December  4, 1935 

“Allotment  Order  for  Non-Federal  List  No.  1014 

“Pursuant  to  the  authority  vested  in  me  by  Executive 
Order  of  the  President  No.  7064,  dated  June  7,  1935,  I 
hereby  allocate  to  the  projects  included  in  the  annexed  Non- 
Federal  List  No.  1014  (each  of  said  projects  having  been 
heretofore  approved  by  the  President) : 

“A.  From  funds  appropriated  by  the  Emergency  Relief 
Appropriation  Act  of  1935  and  heretofore  transferred  to 
the  Public  Works  Administration  pursuant  to  direction  of 
the  President,  the  sum  of  $5,219,529,  to  aid  in  financing  the 
construction  of  said  projects  by  making  a  grant  for  each 
such  project  in  the  amount  set  forth  in  the  grant  column  of 
said  list. 

.  “B.  From  moneys  realized  from  the  sale  of  any  securi¬ 
ties  acquired  by  the  Federal  Emergency  Administra- 
454  tion  of  Public  Works,  the  sum  of  $2,477,500,  to  aid 
in  financing  the  construction  of  such  of  the  projects 
included  in  said  list  as  contemplate  a  loan  by  the  Federal 
Emergency  Administration  of  Public  Works,  by  making  a 
loan  to  each  such  project  in  the  amount  set  forth  in  the 
loan  column  of  said  list ; 

“Subject  to  the  execution  of  agreements  satisfactory  to 
the  Administrator,  between  the  United  States  of  America 
and  the  respective  applicants  therefor. 

i  “(Signed)  Harold  L.  Ickes 

“Administrator. 

“Attachment.” 

On  page  2-16,  appears  the  following : 

“Approved  by  the  Adminitrator  of  Public  Works  for  In¬ 
clusion  in  Schedule  ‘A’,  as  Part  of  Works  Program. 

Non  Federal  List  No.  1014 
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i 

I 

Alabama 

“Location:  Russelville,  Fraujklin  Co. 

“Character  of  Work: 

Construction  of  distribution  system  tjo  distrib¬ 
ute  TVA  energy 
“Docket  Number:  7032 

4 4  Grant  Amount :  $56,454 

“Loan  Amount:  $69, 000.’ ’ 

I 

On  the  next  page,  under  the  same  headings : 

4 4 Location:  Guntersville,  Marshall  Co. 

4 4 Character  of  Work:  j 

Construction  of  Electric  Distribution  system 
for  city  of  3,000  j 

“Docket  Number:  7341 

4 4 Grant  Amount:  $39,272  1 

4 4 Loan  Amount:  $48, 000.’ ’ 

455  On  the  next  page  is  Hartselle: 

4 4 Location:  Hartselle,  Morgaii  Co. 

4 4 Character  of  Work: 

Construction  of  substation  and  eledtric  dis¬ 
tribution  system. 

4 4 Docket  Number:  6611 

4  4  Grant  Amount :  $27,000 

4 4 Loan  Amount:  $33,000.’ ’ 

456  Richard  L.  Harkness 

was  called  as  a  witness  for  and  on  behalf  of  the  plaintiff 
and,  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

Direct  Examination . 

I 

I  live  at  2928  P  Street,  Washington.  I  am  a  newspaper 
man  for  the  United  Press.  I  have  been  in  Washington,  for 
the  United  Press  since  November,  1934.  During  th^t  time, 
my  duties  required  me  to  cover  the  Public  Works  Adminis¬ 
tration  and  other  agencies  concerned  with  work  relief.  I 
have  attended  the  press  conferences  held  by  the  Admini¬ 
strator,  Mr.  Ickes.  I  wrote  the  press  dispatch  handed  to 
me,  dated  December  21,  1934,  following  a  press  coherence 
held  by  Mr.  Ickes.  At  that  conference,  Mr.  Ickes  s^id  that 
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he  would  reftise  to  make  allotments  for  municipal  power 
plants  where  the  private  utility,  the  existing  utility,  rates 
were  below  the  rates  to  be  charged  by  the  projected  munic¬ 
ipal  plant.  He  said  that  the  reasonableness  of  private  util¬ 
ity  rates  would  be  one  of  the  determining  factors  in  con¬ 
sideration  of  loan  and  grant  applications.  By  that,  I  mean 
the  reasonableness  of  the  private  utility  rate  in  the  town 
which  applied  for  the  loan  and  grant.  Mr.  Ickes  made  this 
statement  more  than  once.  I  could  not  estimate  how  many 
times,  although  it  has  run  repeatedly  through  his  discus¬ 
sion  of  municipal  power  plants,  and  his  program.  I  at¬ 
tended  a  press  conference  about  August  20,  1935,  at  which 
Mr.  Ickes  announced  the  loan  and  grant  which  he  had  made 
to  Iowa  City.  At  that  conference  he  said  this :  that  munic¬ 
ipalities  in  some  instances  could  afford  to  pay  something 
to  have  private  untilities  out  of  their  city  and  not  meddle  in 
politics  and  government.  As  I  remember  it,  he  did  not  say 
that  specifically  regarding  Iowa  City.  He  said  that  the 
City  of  Chicago  could  well  have  afforded  to  have  paid  some¬ 
thing  to  Mr.  Insull — could  have  afforded  to  have  paid  some¬ 
thing  to  keep  him  in  Greece,  to  have  built  him  an  acropolis. 

457  Cross  Examination 

At  these  press  conferences  it  is  usually  the  practice  for 
the  newspaper  men  to  ask  questions  of  the  Administrator, 
and  most  all  of  that  occurs  in  the  form  of  brief  answers  to 
questions. 

Q.  When  Mr.  Ickes,  on  these  occasions  to  which  you  re¬ 
fer,  spoke  of  the  competitive  rates,  did  he  not  in  the  same 
context  indicate  that  his  interest  therein  as  Administrator 
had  to  do  with  the  security  of  the  loan?  A.  Well,  Mr.  Ickes 
has  always,  according  to  my  impressions  from  what  he  has 
said,  held  the  ability  of  the  project  to  be  self-liquidating, 
one  of  the  prime  requirements  of  any  project. 

The  plaintiffs  introduced  and  there  was  received 

458  in  evidence  as  plaintiffs’  exhibit  #119  Circular  No. 

1  of  the  Federal  Emergency  Administration  of  Pub¬ 
lic  Works,  being  “The  Purposes,  Policies,  Functioning  and 
Organization  of  the  Emergency  Administration,  and  Rules 
Prescribed  by  the  President,  July  31,  1933,”  published  by 
the  Government  Printing  Office. 


I 
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“Article  I.  j 

Circular  No.  1  states  the  purposes  of  the  National  Indus¬ 
trial  Recovery  Act  (title  II,  Public  Works),  and i  the  pur¬ 
poses,  policies,  functioning,  and  organization  of  the  Emer¬ 
gency  Administration  of  Public  Works,  created  by  the 
President  to  effectuate  title  II.  j 

It  also  states  the  rules  and  regulations  prescribed  by  the 
President  pursuant  to  section  209,  as  necessary  to  carry 
out  the  purposes  of  the  title.  These  rules  and  regulations 
control  all  contracts  let  for  construction  of  publijc  works, 
financed  under  the  act,  whether  Federal  or  nonjFederal, 
and  all  loans  and  grants  pursuant  to  title  II.  Any  jvdolation 
of  any  such  rule  or  regulation  is  punishable  by  fine  not  to 
exceed  $500  or  imprisonment  not  to  exceed  6  months,  or 
both. 

Section  1.  Purposes  of  title  II  of  the  act . — (1)  ^he  com¬ 
prehensive  program  of  public  works.  The  act  ($ec.  201) 
provides  that  the  Administrator,  under  the  direction  of  the 
President,  shall  prepare  a  4  comprehensive  program  of 
public  works  \  The  comprehensive  program  is  to  be  related 
to  the  reconstruction  legislation  of  which  the  Recovery 
Act  is  a  part.  The  purpose  underlying  the  entire  scheme  is, 
as  stated  in  the  declaration  of  policy  of  the  Recovery  Act, 
4  to  increase  the  consumption  of  industrial  and  agricultural 
products  by  increasing  purchasing  power,  to  reduce  and 
relieve  unemployment,  to  improve  standards  of  labor,  and 
otherwise  to  rehabilitate  industry  and  to  conserve  natural 
resources. 9 

The  formulation  of  a  comprehensive  plan  <^f  public 
459  works  thus  requires  consideration  of  the  functioning 
of  the  national  economy  as  a  whole.  This  in  turn  in¬ 
volves  consideration  of  ascertained  trends  of  population 
and  industry,  its  centralization  and  decentralization, 
changes  in  the  habits  of  the  people  caused  by  the  Substitu¬ 
tion  of  the  machine  for  human  labor,  the  automobile, 
changes  in  railroad  rates,  in  charges  for  electric  current, 
the  effect  of  massive  projects  like  Boulder  Dam,  Tennessee 
Valley,  and  the  St.  Lawrence  River  improvement. 

The  formulation  of  the  immediate  comprehensive  plan 
(which  is  necessary  to  provide  employment  quickly)  in¬ 
volves  the  formulation  of  a  long-range  national  plai  to  fol¬ 
low  and  be  consistent  with  the  immediate  plan.  To  ilhat  end 
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the  President  has  directed  the  creation  of  a  long-range 
planning  board  more  particularly  described  later. 

Obviously  the  purpose  of  the  act  to  provide  employment 
quickly  cannot  await  the  complete  formulation  of  the  com¬ 
prehensive  program.  But  it  is  possible  to  select  projects 
which  will  be  consistent  with  such  program  when  formulated. 
The  President  and  the  Emergency  Administration  under 
his  direction  will  not  await  complete  formulation,  but,  ‘with 
a  view  to  increasing  employment  quickly,  while  reasonably 
securing  any  loan  made  by  the  Administrator’,  will  aid  in 
the  construction  and  financing  of  any  public  works  project 
deemed  worthy  of  inclusion  (sec.  203.). 

The  policies  adopted  by  the  Administrator,  by  the  author¬ 
ity  of  the  President,  hereinafter  set  forth,  are  designed  to 
provide  an  immediate  program,  Federal  and  local. 

Sec.  2.  The  dutv  and  function  of  the  Emergencv  Ad- 
ministration  as  to  Federal  projects  and/or  public  works  is 
to  determine  eligibility  from  the  standpoint  of  national 
planning,  and  to  determine  and  effectuate  allotment  of 
funds  appropriated  under  the  act,  and  to  aid  in  ob- 
460  taining  compliance  by  Federal  contractors  with  the 
rules  prescribed  by  the  President.  It  is  not  neces¬ 
sary  to  describe  this  process  in  detail  in  this  circular. 

Sec.  3.  But  as  to  non-federal  projects  it  is  necessary 
to  describe  the  duties,  powers,  organization,  and  function¬ 
ing  of  the  Administration. 

The  classes! of  non-Federal  projects  (public  works)  eli¬ 
gible  for  loans  under  the  act  are  set  forth  in  section  202. 

(a)  Construction,  repair,  and  improvements  of  public 
highways  and  parkways,  public  buildings,  and  any  publicly 
owned  instrumentalities  and  facilities  (such  as  bridges,  tun¬ 
nels,  docks,  viaducts,  waterworks,  electric  power  and  light 
plants,  canals,  markets,  etc.) 

N0te. — $400,000,000  has  been  allotted  for  highways  under 
another  section  of  the  act.  This  allotment  does  not  pre¬ 
clude  consideration  of  additional  highways  and  parkways. 

(b)  Conservation  and  development  of  natural  resources, 
including  the  control,  utilization,  and  purification  of  waters, 
prevention  of  soil  or  coastal  erosion,  development  of  water 
power,  transmission  of  electrical  energy,  river  and  harbor 
improvements  and  flood  control,  and  also  the  construction 
of  any  river  or  drainage  improvement,  required  to  satisfy 
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any  obligation  incurred  by  the  United  States  through  a 
treaty  with  a  foreign  government,  heretofore  ratified,  and 
to  restore  or  develop  for  the  use  of  any  State  or  its  citizens 
water  taken  from  or  denied  to  them  by  performancb  on  the 
part  of  the  United  States  of  treaty  obligations,  heretofore 
assumed. 

Note. — The  State  Advisorv  Board,  later  described,  will 
instruct  projectors  of  river  and  harbor  improvements  and 
of  the  river  or  drainage  improvements  pursuant  to  treaties 
to  forward  their  applications  direct  to  the  Administrator. 

(c)  Any  projects  of  the  character  heretofore  con- 
461  structed  or  carried  on  either  directly  byj  public 
authority  or  with  public  aid  to  serve  the  interest  of 
the  general  public. 

Note. — As  to  such  projects  not  constructed  or  caitried  on 
directly  by  public  authority,  see  Part  2  of  this  circular. 

(d)  Construction,  reconstruction,  alteration,  or  repair 
under  public  regulation  or  control  of  low-cost  housing  and 
slum  clearance  projects. 

Note. — See  Part  3  of  this  circular. 

(e)  Any  project  (other  than  those  included  in  the  fore¬ 
going  classes)  of  any  character  heretofore  eligible  fc(r  loans 
under  subsection  (a)  of  section  201  of  the  Emergency  Be¬ 
lief  and  Construction  Act  of  1932  as  amended,  arnjl  para¬ 
graph  3  of  such  subsection  (a),  shall  for  such  purposes  be 
held  to  include  loans  for  the  construction  or  completion  of 
hospitals,  the  operation  of  which  is  partly  financed  from 
public  funds,  and  of  reservoirs  and  pumping  plants  and  for 
the  construction  of  dry  docks. 

Note. — Such  hospitals,  reservoirs,  pumping  plants,  and 
dry  docks  are  thus  within  the  classes  eligible  for  loans. 
See  Part  2  of  this  circular. 

Other  classes  of  projects,  not  included  in  (a)-(e)  of  sec¬ 
tion  202,  and  enumerated  in  the  Emergency  Belief  and  Con¬ 
struction  Act  are :  j 

(1)  Loans  to  private  corporations  to  aid  in  carrying  out 
the  construction,  replacement,  or  improvements  of  bridges, 
tunnels,  docks,  viaducts,  waterworks,  canals,  and  niarkets 
devoted  to  public  use  and  which  are  self-liquidating  in 
character. 

(2)  To  make  loans  to  private  limited-dividend  corpora¬ 
tions  to  aid  in  financing  projects  for  the  protection  akid  de- 
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velopment  of  forests  and  other  renewable  natural  resources 
which  are  regulated  by  a  State  or  political  subdi- 

462  vision  of  a  State  and  are  self-liquidating. 

Note. — As  to  (1)  and  (2),  see  Part  2  of  this  cir¬ 
cular. 

Returning  to  the  Recovery  Act  itself,  section  203  (a)  (4) 
empowers  the  President,  through  the  Administrator,  to 
aid  in  the  financing  of  such  railroad  maintenance  and  equip¬ 
ment  as  may  be  approved  by  the  Interstate  Commerce  Com¬ 
mission  as  desirable  for  the  improvement  of  transportation 
facilities. 

Note. — State  advisory  boards  are  not  concerned  with  ap¬ 
plications  by  railroads  for  financing  railroad  maintenance 
and  equipment.  Such  applications  are  to  be  made  direct 
to  the  Administrator.  A  separate  circular  will  be  issued 
on  railway  maintenance  and  equipment. 

Sec.  4.  President’s  power  to  make  grants  to  public  bodies . 
— Excerpts  from  the  act  relevant  to  the  grant  follow: 

*  *  j  ipke  president  is  authorized  and  empowered 

*  *  *  upon  such  terms  as  he  shall  prescribe  to  make 

grants  to  States,  municipalities,  and  other  public  bodies  for 
the  construction,  repair,  or  improvement  of  any  such  project 
(those  within  (a) -(e)  above),  but  no  such  grant  shall  be  in 
excess  of  30  percentum  of  the  cost  of  the  labor  and  materials 
employed  upon  such  project’  (sec.  203(a)). 

*  Provided  that  in  deciding  to  extend  any  aid  or  grant  to 
any  State,  county,  or  municipality  the  President  may  con¬ 
sider  whether  action  is  in  process  or  in  good  faith  assured 
therein,  reasonably  designed  to  bring  the  ordinary  current 
expenditures  thereof  within  the  prudently  estimated  reve¬ 
nues  thereof’  (sec.  203  (a)). 

Sec.  5.  Other  powers  of  the  President. — (a)  He  may 
extend  the  benefits  of  the  title  to  public  bodies  notwithstand¬ 
ing  limitations  on  their  powder  to  borrow. 

‘The  President,  in  his  discretion,  and  under  such 

463  terms  as  he  may  prescribe,  may  extend  any  of  the 
benefits  of  this  title  to  any  State,  county,  or  munici¬ 
pality  notwithstanding  any  constitutional  or  legal  restric¬ 
tion  or  limitation  on  the  right  or  power  of  such  State, 
county,  or  municipality  to  borrow  money  or  incur  any  in¬ 
debtedness’  (sec.  203(a)). 
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This  provision  is  related  to  the  leasing  provision  of  the 
act  which  follows. 

(b)  The  President  has  power  also  to  acquire  any  real  or 

personal  property  in  connection  with  any  projects  within 
the  classes  (a-e,  above)  approved  by  him  to  construct  or 
finance  the  construction  thereof  and  to  lease  such  |  projects 
with  or  without  privilege  of  purchase  as  appears  by  the 
following  excerpt:  j 

4  The  President  is  authorized  and  empowered  *  *  * 

(3)  to  acquire  by  purchase,  or  by  the  exercise  of  the  power 
of  eminent  domain,  any  real  or  personal  property  ip  connec¬ 
tion  with  the  construction  of  any  such  project  or  (and)  to 
lease  any  such  property  with  or  without  the  privilege  of 
purchase  *  *  *’  (sec.  203(a)).  j 

(c)  The  President  may  sell  any  security  or  property 
acquired : 

*  *  *  The  President  is  authorized  and  empowered 

*  to  sell  any  security  acquired  (in  connection  with 


loans  made  by  the  United  States  under  the  act)J  or  any 
property  so  constructed  or  acquired  (by  purchase  <}r  by  ex¬ 
ercise  of  the  power  of  eminent  domain)  in  connection  with 
the  construction  of  any  project’  (sec.  203(a)).  j 
(d)  Power  of  President  to  prescribe  rules: 


‘The  President  is  authorized  to  prescribe  such  rhles  and 
regulations  to  carry  out  the  purposes  of  this  title  ^nd  any 
violation  of  any  such  rule  or  regulation  shall  be  punishable 
by  fine  of  not  to  exceed  $500  or  imprisonment  not  to 
464  exceed  six  months  or  both  (sec.  209) 

The  act  throughout  is  permissive  only.  The  Presi¬ 
dent  may  exercise  all,  any,  or  none  of  the  powers  it  invests 
in  him. 

Sec.  6.  The  Executive  orders  appointing  the  Special 
Board  for  Public  Works  and  an  Administrator. 

The  President  has  appointed  a  Special  Board  fo*  Public 
Works  consisting  of  the  Secretary  of  the  Interioij,  chair¬ 
man,  the  Attorney  General,  the  Secretaries  of  WaL  Agri¬ 
culture,  Commerce,  and  Labor ;  the  Director  of  the  Budget, 
Henry  M.  Waite  (Deputy  Administrator),  and  Assistant 
Secretary  of  the  Treasury  Roberts. 

On  July  8, 1933,  the  President  appointed  Harold  L.  Ickes 
(Secretary  of  the  Interior)  as  Administrator  to  ^xercise 
the  powers  of  that  office. 
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The  President  has  prescribed  rules  and  regulations  to 
carry  out  the  purpose  of  the  title.  (See  art.  2,  sec.  3.) 

The  Administrator,  with  the  approval  of  the  President, 
has  adopted  policies  to  control  the  administration  of  the 
act. 

Article  II.  Policies  of  the  Emergency  Administration 

of  Public  Works 

Section  1.  Labor  policy. 

(1)  Opportunities  for  employment  on  projects  authorized 
under  the  Emergency  Administration  of  Public  Works  shall 
be  equitably  distributed  among  the  qualified  workers  who 
are  unemployed,  not  among  those  who  merely  wish  to 
change  one  good  job  for  another. 

(2)  These  work  opportunities  shall  be  distributed,  geo¬ 
graphically,  as  widely  and  as  equitably  as  may  be  prac¬ 
ticable. 

(3)  Qualified  workers  who,  under  the  law,  are  entitled  to 
preference  shall  secure  such  preference. 

465  (4)  The  wasteful  cost  and  personal  disappoint¬ 

ments  due  to  excessive  increase  of  labor  in  the  vicin¬ 
ity  of  work  projects  shall  be  avoided. 

(5)  Local  labor  required  for  such  projects  and  appro¬ 
priately  to  be  secured  through  employment  services,  shall, 
as  far  as  practicable,  be  selected  from  lists  of  qualified 
workers  submitted  by  local  employment  agencies  designated 
by  the  United  States  Employment  Service.  Highly  skilled 
or  organized  labor  shall  not  be  required  to  register  for 
work  at  such  local  employment  agencies,  but  shall  be  secured 
in  the  customary  ways  through  recognized  trade-unions 
locals.  In  the  event  such  highly  skilled  organized  workers 
are  not  furnished  by  such  locals  within  forty-eight  hours 
after  request  is  filed  with  them,  then  such  workers  shall  be 
obtained  through  local  employment  agencies  designated  by 
the  United  States  Employment  Service. 

Section  2.  ‘All  contracts  let  for  construction  projects 
and  all  loans  and  grants  pursuant  to  this  title  shall  contain 
such  provisions  as  are  necessary  to  insure  (1)  that  no  con¬ 
vict  labor  shall  be  employed  on  any  such  project;  (2)  that 
(except  in  executive,  administrative,  and  supervisory  posi¬ 
tions),  so  far  as  practicable  and  feasible,  no  individual 
directly  employed  on  any  such  project  shall  be  permitted 
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to  work  more  than  30  hours  in  any  one  week;  (3)  that  all 
employees  shall  be  paid  just  and  reasonable  v^ages  which 
shall  be  compensation  sufficient  to  provide,  for  t)ie  hours  of 
labor  as  limited,  a  standard  of  living  in  decencv  and  com¬ 
fort  ;  (4)  that  in  the  employment  of  labor  in  connection  with 
any  such  project,  preference  shall  be  given,  where  they  are 
qualified,  to  ex-service  men  with  dependents,  a^d  then  in 
the  following  order;  (a)  To  citizens  of  the  United  States 
and  aliens  who  have  declared  their  intention  of  becoming 
citizens,  who  are  bona  fide  residents  of  tjie  political 
466  subdivisions  and/or  county  in  which  the  ‘work  is  to 
be  performed,  and  (b)  citizens  of  the  United  States 
and  aliens  who  have  declared  their  intention  off  becoming 
citizens,  who  are  bona  fide  residents  of  the  State, I  Territory, 
or  district  in  which  the  work  is  to  be  performed :  Provided , 
That  these  preferences  shall  apply  only  where  su|ch  labor  is 
available  and  qualified  to  perform  the  work  to  j  which  the 
employment  relates;  and  (5)  that  the  maximum  of  human 
labor  shall  be  used  in  lieu  of  machinery  wherever  practi¬ 
cable  and  consistent  with  sound  economy  and  public  advan¬ 
tage J  (sec.  206) 

Sec.  3.  Rules  prescribed  by  the  President  to  carry  out 
the  purposes  of  title  II  (sec.  206). 

(1)  No  convict  labor  shall  be  employed  on  any  project 
financed  in  whole  or  in  part  by  funds  provided  by  the 
United  States. 

No  materials  manufactured  or  produced  by  convict  labor 
shall  be  used  on  any  projects  so  financed. 

Violation  of  this  rule  may  be  notified  by  the  [agency  of 
the  United  States,  executing  the  contract,  to  ttye  district 
attorney  of  the  appropriate  district,  who  will  proceed,  if 
so  directed  by  the  Attorney  General,  to  bring  i  criminal 
action  for  the  violation  of  this  rule. 

(2)  Thirty-hour  week  so  far  as  practicable  and  feasible. 
This  requirement  shall  be  construed  to  permit  hours  of 
work  per  week  as  provided  for  any  class  of  labor  in  the 
code  covering  such  class,  adopted  pursuant  to  titl^  I  of  this 
act.  If  the  class  of  labor  be  not  covered  by  such  code  then 
persons  in  classes  not  covered  shall  be  permitted  to  work 
only  30  hours  per  week.  This  requirement  shajl  be  con¬ 
strued  : 

(a)  To  permit  working  time  lost  because  of  inclement 


370  TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES. 

weather  or  unavoidable  delays  in  any  one  week  to  be  made 
up  in  the  succeeding  week  or  weeks  of  any  calendar 
month. 

467  (b)  To  permit  the  limitation  of  not  more  than 
130  hours  ’  work  in  any  one  calendar  month  to  be 

substituted  for  the  requirement  of  not  more  than  30  hours’ 
work  in  any  one  week  on  projects  in  localities  where  a 
sufficient  amount  of  labor  is  not  available  in  the  immediate 
vicinitv  of  the  work. 

It  shall  not  be  considered  practicable  and  feasible  to 
apply  either  of  these  limitations  to  work  located  at  points 
so  remote  and  inaccessible  that  camps  are  necessary  for 
the  housing  and  boarding  of  all  the  labor  employed  and  if 
so  determined  by  the  State  engineer  (P.W.A.)  prior  to 
advertisement :  Provided ,  That  in  such  cases  no  individual 
shall  be  permitted  to  work  more  than  8  hours  in  any  one 
day  or  more  than  40  hours  in  any  one  week. 

Violations  of  this  rule  may  be  notified  by  the  Adminis¬ 
trator  or  by  the  agency  of  the  United  States  executing  the 
contract  to  the  district  attorney  of  the  appropriate  district, 
who  will  proceed,  if  so  directed  by  the  Attorney  General, 
to  bring  a  criminal  action  for  the  violation  of  this  rule. 

(3)  Just  and  reasonable  wages.  Such  wages  shall  be 
compensation  sufficient  to  provide,  for  the  hours  of  labor 
as  limited,  a  standard  of  living  in  decencv  and  comfort. 

Note. — It  is  intended  that  schedules  will  be  furnished  the 
State  advisory  boards  and  the  State  engineer  ( P.W.A. ), 
which  will  determine  minimum  wages. 

(a)  All  wages  shall  be  paid  in  full  not  less"  often  than 
once  each  week  and  in  lawful  money  of  the  United  States, 
in  the  full  amount  earned  by  each  individual  at  the  time  of 
payment.  There  shall  be  no  deductions  on  account  of  goods 
purchased,  rent,  or  other  obligations.  Such  obligations 
shall  be  subject  to  collection  only  by  legal  process. 

Any  violation  of  rule  3  (a)  may  be  notified  by  the  Ad¬ 
ministrator,  or  by  the  agency  of  the  United  States  execut¬ 
ing  the  contract,  to  the  district  attorney  of  the  ap- 

468  propriate  district  who  will  proceed,  if  so  directed  bv 
the  Attorney  General,  to  bring  a  criminal  action  for 

the  violation  of  this  rule. 

(4)  The  contractor  under  any  construction  contract  en¬ 
tered  into  by  the  Administrator,  or  by  any  agency  of  the 
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United  States,  financed  by  funds  appropriated  u|nder  the 
National  Industrial  Recovery  Act,  shall  post  in  a  promi¬ 
nent  and  easily  accessible  place  at  the  site  of  the  work  a 
clearly  legible  statement  of  all  wage  rates  to  be  paid  the 
several  classes  of  labor  employed  on  the  work. 

Any  violation  of  this  rule  may  be  notified  by  the  Admin¬ 
istrator,  or  by  the  agency  of  the  United  States  Executing 


the  contract,  to  the  district  attorney  of  the  appropriate 
district,  who  will  proceed,  if  so  directed  by  the  Attorney 


General,  to  bring  a  criminal  action  for  the  violation  of  this 
rule. 

(5)  If  it  shall  be  found  by  the  Administrator,  o|r  by  the 
agency  of  the  United  States  executing  the  contract,  that 
any  laborer  or  mechanic  employed  by  the  contractor  or 
any  subcontractor  under  any  contract  financed  in  whole 
or  in  part  by  funds  appropriated  under  the  authority  of 


the  National  Industrial  Recovery  Act,  has  been  or  is  being 


paid  less  than  is  prescribed  in  the  contract,  the  Adminis¬ 
trator,  or  the  agency  of  the  United  States  executing  the 
contract,  shall  notify  such  contractor  or  subcontractor  to 
pay  such  laborer  or  mechanic  all  wages  due  him  according 
to  the  prescribed  rate.  Upon  10  days  default  on  She  part 
of  such  contractor  or  subcontractor,  the  Administrator,  or 
the  agency  of  the  United  States  executing  the  contract, 
shall  notify  the  district  attorney  of  the  appropriate  dis¬ 
trict,  who  will  proceed,  if  so  directed  by  the  Attorney  Gen¬ 
eral,  to  bring  a  criminal  action  for  the  violation  of  this 
rule. 

Sec.  4.  Construction  contract  'provisions. — (1)  There  shall 
be  no  requirement  in  any  construction  contract  providing 
price  differentiations  for  or  restricting  the  use  of 
469  materials  to  those  produced  within  the  Nation  or 
State,  provided,  however,  that  preference  shall  be 
given  to  the  use  of  materials  produced  under  codes  of  fair 
competition  approved  under  title  I  of  the  National  Indus¬ 
trial  Recovery  Act,  if  prices,  quality,  and  quantities  avail¬ 
able  are  satisfactory  to  the  Administrator  or  to  the  agency 
of  the  United  States  executing  the  contract. 

Note  1. — The  above  provision,  insofar  as  it  prohibits 
restriction  of  materials  to  those  produced  within  f)he  Na¬ 
tion,  does  not  apply  to  Federal  contracts. 
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Note  2. — To  the  extent  that  it  is  feasible  and  practicable 
and  does  not  involve  higher  costs,  inferior  quality,  or  in¬ 
sufficient  quantity,  it  is  the  policy  of  the  Administrator  that 
local  materials  should  be  used. 

(2)  All  construction  contracts  shall  provide  that  the  Ad¬ 
ministrator,  through  his  authorized  agents,  shall  have  ac¬ 
cess  to  all  pay  rolls,  records  of  personnel,  invoices  of 
materials,  and  other  data  relevant  to  the  performance  of 
the  contract. 

(3)  Every  person  who  performs  the  work  of  a  laborer 
or  of  a  mechanic  on  a  project  financed  in  whole  or  in  part 
by  funds  appropriated  under  the  act  shall  be  entitled  to  the 
benefits  of  the  labor  and  wage  provisions  thereof,  regard¬ 
less  of  any  contractual  relationship  between  the  contractor 
or  subcontractor  and  such  laborer  or  mechanic. 

(4)  All  construction  contracts  and  subcontracts  shall 
prescribe  minimum  wage  rates  as  determined  by  the  agency 
of  the  United  States  executing  the  contract,  which  contrac¬ 
tors  shall  pay  to  classes  of  skilled  and  unskilled  labor.  Such 
minimum  rates  shall  be  stated  also  in  the  advertisements 
for  bids  and  in  all  proposals  of  bids  submitted,  including 
those  of  subcontractors. 

(5)  Preference  in  the  order  stated  in  sec.  206  (4)  shall 
be  given  to  ex-service  men  with  dependents  where  qualified. 

The  contractor  will  be  furnished  with  lists  of  such 
470  ex-service  men  from  the  United  States  Employment 
service. 

Xote. — Instructions  will  be  issued  stating  procedure  in 
case  of  dispute  as  to  the  application  of  this  provision  in 
connection  with  section  1  (5)  of  this  article. 

(6)  To  the  extent  that  the  work  may  be  accomplished  at 
no  greater  expense  by  human  labor  than  by  the  use  of 
machinery,  and  labor  of  requisite  qualifications  is  avail¬ 
able,  such  human  labor  shall  be  preferred.  The  State  engi¬ 
neer  (P.W.A.)  will  make  this  determination  before  adver¬ 
tisement. 

Sec.  5.  Bidding  not  to  be  confined  to  local  contractors. — 
Bidding  shall  be  open  to  all  qualified  contractors.  The  State 
engineer  (P.W.A.)  will  determine  what  contractors  are 
qualified,  pursuant  to  instructions  to  be  furnished  by  the 
Administrator. 

Sec.  6.  Tests  for  eligibility  or  projects. 
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The  Administrator,  the  State  advisory  bo^rd  and  the 
State  engineer  (P.W.A.)  will  apply  the  following  tests  in 
determining  the  eligibility  of  each  project  submitted : 

(1)  The  relation  of  the  particular  project  to  'coordinated 

planning,  and  its  social  desirability.  j 

Note. — No  project  will  be  considered  which  is  a  mere 
makeshift  to  supply  work.  No  non-Federal  prcjject  will  be 
considered  which  will  require  for  its  maintenance  or  opera¬ 
tion  an  additional  outlay  by  the  Federal  Government. 

The  Administrator  and  the  State  board  will  consider 
ascertained  trends  as  to  changes  in  population, [industries, 
and  other  social  and  economic  factors.  (See  art.  [Ill,  sec.  2.) 

(2)  Economic  desirability  of  the  project;  i.E.,  its  rela¬ 
tion  to  unemployment  and  revival  of  industry.  | 

(3)  The  soundness  of  the  project  from  an  Engineering 

and  technical  standpoint.  1 

(4)  The  financial  ability  of  the  applicant  tE  complete 
the  work  and  to  reasonably  secure  any  lfc>ans  made 

471  by  the  United  States. 

(5)  The  legal  enforceability  of  the  securities  to 
be  purchased  by  the  United  States  or  of  any  lease  to  be 
entered  into  between  the  applicant  and  the  Uniied  States. 

Sec.  7.  Preferences. — (1)  Projects  integrated!  with  and 
consistent  with  a  State  plan  are  to  be  preferred  [to  the  iso¬ 
lated  or  inconsistent.  (2)  Projects  which  can  j)e  started 
promptly  are  to  be  preferred  to  those  requiring  delay. 
(3)  Projects  near  centers  of  unemployment  are  to  be  pre¬ 
ferred.  I 

Sec.  8.  Tests  for  the  grant  to  'public  bodies. — T^he  Presi¬ 
dent  is  empowered  to  make  grants,  to  States,  niunicipali- 
ties,  or  other  public  bodies,  for  the  construction,  Repair,  or 
improvement  of  any  project  approved  by  him,  not,  in  excess 
of  30  percent  of  the  cost  of  the  labor  and  materials  em¬ 
ployed  upon  such  project.  The  terms  are  to  be  such  as  the 
President  shall  prescribe. 

The  President  has  prescribed  and  the  Administrator  will 
apply  the  following  test  to  enable  him  to  determinE  whether 
to  make  the  grant,  and  if  so,  to  what  extent :  The  Social  and 
economic  significance  of  the  project  and  its  relative  impor¬ 
tance  in  the  comprehensive  national  program  qf  public 
works  contemplated  by  the  act,  and  the  extent  its  construe- 
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tion  will  provide  employment  and  purchasing  power  in  the 
vicinity. 

The  following  classes  of  projects  will  be  preferred  as 
to  the  grant:  (1)  Waterworks  projects  not  unduly  burden¬ 
ing  the  community  with  debt  and  necessarv  for  its  health 
and  convenience;  (2)  sewer  projects  of  the  same  character; 

(3)  sewage-disposal  projects  sufficiently  comprehensive  to 
render  a  river  or  lake  svstem,  used  by  manv  communities, 
safe  as  a  water  supply,  and  other  sewage-disposal  projects ; 

(4)  other  projects,  which,  like  the  foregoing,  are  regenera¬ 
tive,  i.e.,  tend  to  stimulate  further  projects,  such  as  high¬ 
ways,  bridges,  and  tunnels,  opening  of  new  territory  for 

homes  and  industry,  projects  for  the  transmission  of 
472  electrical  energy  into  territories  not  now  served. 

The  President,  in  determining  whether  to  allow  or 
withhold  the  grant,  will  also  consider  to  what  extent  the 
budget  of  the  applicant  is  balanced  or  in  process  of  bal¬ 
ancing  and  will  prefer  those  public  bodies  which  put  their 
finances  in  order. 

The  grant  will  not  be  allowed  unless  the  public  body 
either  (a)  has  power  to  sell  to  the  United  States  its  bonds 
in  sufficient  amount  to  reimburse  the  United  States  for  its 
outlay  (less  the  grant  if  allowed)  in  connection  with  the 
project  and  enters  into  a  contract  so  to  do  and  to  complete 
the  project,  or  (b)  has  power  to  convey  the  site  of  the 
project  to  the  United  States  and  contracts  so  to  do,  and 
to  pay  rental  sufficient  to  reimburse  the  United  States  for 
its  outlay  less  the  grant  if  allowed,  and  to  complete  the 
project,  or  (c)  is  in  process  of  securing  the  necessary 
powers  and  the  Administrator  is  convinced  that  such 
powers  will  be  obtained,  or  (d)  in  special  cases  as  the 
President  may  determine. 

Sec.  9.  Price  of  bonds  and  interest  rate  of  public  bodies . 
— The  United  States  will  bid  par  and  accrued  interest,  for 
bonds  to  finance  projects  of  public  bodies,  approved  by  the 
Administrator,  provided  all  bonds  bear  interest  at  the  rate 
of  4  per  cent  or  more.  In  the  event  such  bonds  bear  interest 
at  the  rate  of  more  than  4  percent  the  difference  between 
4  percent  and  the  coupon  rate  will  be  refunded  by  the 
United  States  from  time  to  time  during  the  period  while 
such  bonds  remain  in  the  posession  of  the  United  States. 
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Sec.  10.  Amortization. — Bonds  and  obligationsjunder  con¬ 
tract  of  lease  are  to  be  annually  amortized  pursuant  to 
State  statutes  and  according  to  the  life  of  the  project  not 
to  exceed  30  years  except  in  the  case  of  such  projects  as 
obviously  have  a  longer  life  and  in  no  case  to  j  exceed  50 
years.  j 

Sec.  11.  The  contract  between  the  United  States 
473  and  the  applicant  (public  bodies  and  others)  for 
benefits  under  the  act. 

When  the  applicant  shall  have  furnished  information  and 
evidence  sufficient  to  assure  the  fulfillment  of  |  the  legal, 
financial,  engineering,  and  social  requirements  b f  the  act, 
and  the  project  has  been  approved  as  to  eligibility  and 
terms,  a  contract  will  be  drawn  embodying  such  approved 
terms  and  if  agreed  to,  will  be  executed  by  the  Administra¬ 
tor  and  the  applicant.  The  contract  will  state  all  the  terms, 
including  the  wage  and  labor  conditions,  and  will  provide 
for  supervision  by  the  Administrator  to  a  degree!  sufficient 
to  insure  compliance  with  the  construction  and  other  terms 
thereof. 

Sec.  12.  There  shall  be  created  a  Labor  Board  qf  Review 
which  shall  hear  all  issues  arising  under  the  operation  of 
these  contracts  and  such  problems  as  may  result  from 
fundamental  changes  in  economic  conditions  during  the 
life  of  these  contracts.  The  Board  of  Review  to  be  created 
shall  consist  of  one  representative  of  labor,  ohe  repre¬ 
sentative  of  the  contractors,  and  a  chairman  representing 
the  Administration.  The  decisions  of  this  Board  o|f  Review 
shall  be  binding  upon  all  parties. 

Article  111.  Duties ,  Functions ,  and  Organization  of  the 

Emergency  Administration 

Section  1.  The  act  (title  II)  requires  the  performance 
of  three  functions:  (1)  The  formulation  of  the  compre¬ 
hensive  plan.  This  involves  the  application  of  thq  factors 
described  above  (Art.  II,  sec.  6,  p.  7)  to  determine  the 
eligibility  of  any  project  for  inclusion  in  the  plaiji.  It  in¬ 
volves  also  the  ascertainment  of  the  facts  as  to  t^e  feasi¬ 
bility  of  the  project  from  an  engineering,  financial  and 
legal  standpoint.  (2)  The  negotiation  and  drafting  of  a 
contract  between  the  United  States' and  the  applicant  when 
the  project  has  been  approved  by  the  Administrator.  (3) 
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The  supervision  and  policing  by  the  Administrator  of  the 
performance  of  the  contract. 

474  In  order  to  effectually  and  promptly  perform 

these  functions,  the  administration  is  organized 

decentrallv  with  centralized  control. 

* 

Sec.  2.  The  central  organization  (a)  The  Planning 
Board.  Its  functions  are  (1)  To  advise  and  assist  the  Ad¬ 
ministrator  in  the  preparation  of  the  “  Comprehensive 
program  of  public  works”  required  by  the  Recovery  Act, 
through — 

1.  The  preparation,  development,  and  maintenance  of 
comprehensive  and  coordinated  plans  for  regional  areas 
in  cooperation  with  national,  regional,  State  and  local 
agencies ;  based  upon 

2.  Surveys  and  research  concerning  (a)  The  distribution 
and  trends  of  population,  land  uses,  industry,  housing  and 
natural  resources;  and  (b)  the  social  and  economic  habits, 
trends  and  values  involved  in  development  projects  and 
plans;  and  through 

3.  The  analysis  of  projects  for  coordination  in  location 
and  sequence  in  order  to  prevent  duplication  or  wasteful 
overlaps  and  to  obtain  the  maximum  amount  of  coopera¬ 
tion  and  correlation  of  effort  among  the  departments, 
bureaus,  and  agencies  of  the  Federal  State,  and  local  gov¬ 
ernments. 

(b)  The  labor  board.  This  board  will  advise  and  assist 
the  Administrator  as  to  the  requirements  of  contracts  inso¬ 
far  as  they  affect  labor.  This  board  will  function  in  co¬ 
operation  with  the  Department  of  Labor. 

(c)  The  technical  board  of  review.  To  be  referred  to 
this  board  are  projects  approved  in  principal  by  the  Ad¬ 
ministrator  but  of  an  unusual  character  and/or  involving 
difficult  questions  of  engineering,  finance,  or  law.  To  it 
also  will  be  referred  projects  of  a  controversial  character 
for  the  hearing  of  objectors. 

(d)  Units  of  central  organization.  Units  are  set  up  with 
appropriate  technical  personnel  for  the  consideration  of 
the  following  classes  of  projects:  (1)  Federal;  (2)  projects 

of  public  bodies  (other  than  housing) ;  (3)  housing; 

475  (4)  private  projects,  i.e.,  those  of  public  facilities 
operated  by  private  corporations  devoting  their 

property  to  a  public  use  (bridges,  tunnels,  docks,  viaducts, 


I 
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waterworks,  canals,  markets,  hospitals,  reservoirs,  dry 
docks,  and  limited  dividend  corporations  for  the  protec¬ 
tion  and  development  of  forests  and  other  renewable  natu¬ 
ral  resources;  (5)  railroad  maintenance  and  equipment  for 
approval  by  the  Interstate  Commerce  Commission. 

(e)  Serving  the  Administration  as  a  whole,  legal  and 
financial  units  are  set  up. 

Sec.  3.  Travel  allowances. — Allowances  for  authorized 
travel  by  the  various  classes  of  officers  and  employees  of 
the  Federal  Emergency  Administration  of  Public  Works 
will  be  computed  as  prescribed  by  existing  laws  applicable 
to  such  classes,  but  shall  be  paid  from  the  fuhds  made 
available  by  the  provisions  of  the  National  Industrial 
Recoverv  Act. 

Sec.  4.  Control  and  method  of  meeting  expense s[  of  tech¬ 
nical  field  forces  by  the  central  administration. — Thje  central 
office  will  appoint  and  direct  a  State  engineer,  ivho  will 
advise  with  the  State  advisory  board.  The  central  office 
will  utilize  and  direct  the  disbursing  officers  of  thp  Treas¬ 
ury  in  the  disbursement  of  Federal  funds  for  the  payment 
of  allowances  and  expenses  of  the  State  advisory  boards 
and  the  regional  advisers. 

Sec.  5.  Method  of  providing  funds  to  finance  approved 
projects. — The  central  office  will  utilize  banks  of  the1  Federal 
Reserve  System  as  depositaries  of  securities  purchased  by 
the  Administrator  and  as  fiscal  agents  for  the  disbursement 
of  Federal  funds  to  finance  the  construction  of  approved 
projects.  This  matter  will  be  covered  by  bond-purchase 
contracts  to  be  executed  by  the  applicant  and  the  Admin¬ 
istrator. 

Sec.  6.  The  central  office  will  receive  projects  forwarded 
by  the  State  boards  by  the  Reconstruction  Finance  Cor¬ 
poration,  the  Federal  departments  and  independent 
476  offices,  and  will  consider  them  in  accordance  with 
the  policy  declarations  described  in  Article  1^.  It  will 
submit  through  the  Administrator  to  the  President  for  his 
approval  all  projects  deemed  eligible  for  the  benefits  of 
the  act  and  for  the  determination  of  the  grant  (if  the 
projects  are  those  of  public  bodies)  and  of  other!  terms. 
This  submission  will  be  in  the  form  of  a  recommendation 
supported  by  a  brief  summary  showing  the  nature  of  the 
project,  the  name  of  the  applicant,  its  estimated  cost,  its 
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social  desirability,  to  what  extent  its  construction  will  pro¬ 
vide  employment  and  such  other  supporting  information 
as  may  be  appropriate. 

The  central  office,  through  the  appropriate  State  advisory 
board,  will  elicit  from  the  applicant  such  additional  infor¬ 
mation  and  data  (if  any  is  necessary)  as  will  make  possible 
the  drafting  of  a  contract  embodying  the  necessary  terms 
and  conditions,  and  will  agree  with  the  applicant  on  such 
terms.  Upon  the  execution  of  such  contract  the  central 
office  will  forward  a  copy  thereof  to  the  appropriate  State 
engineer  with  other  information  to  enable  him  to  supervise 
and  police  the  execution  of  the  contract.  The  central  office 
will  also  arrange  for  the  disbursement,  pursuant  to  the 
contract,  of  Federal  funds  to  the  applicant  for  the  financing 
of  construction. 

Sec.  7.  Registration  and  promulation  of  comprehensive 
program . — The  Administrator  will  designate  an  officer 
whose  duty  it  will  be  to  register  the  comprehensive  program 
as  projects,  Federal  and  non-Federal,  are  from  time  to  time 
approved  by  the  President,  or  by  the  Administrator  under 
his  direction.  It  will  be  the  duty  of  such  officer  to  attest 
the  inclusion  of  such  projects  and  from  time  to  time  cause 
to  be  printed  a  list  of  projects  so  included  and  attested 
for  the  information  of  the  Federal  departments,  public 
bodies,  and  others  as  may  be  appropriate. 

Article  IV.  The  State  Advisory  Boards  and  State  Engineer 

(P.W.A.) 

477  Section  1.  Functions  of  State  advisory  hoards . — 
(a)  To  stimulate  the  submission  of  projects,  (b)  to 
inform  the  public  of  the  classes  of  projects  eligible  for  the 
benefits  of  the  act,  (c)  to  elicit  from  applicants  the  support¬ 
ing  data  (social,  engineering,  legal  and  financial),  neces¬ 
sary  for  the  consideration  of  the  project,  (d)  to  consider 
the  project  from  the  standpoint  of  local  coordinated  plan¬ 
ning,  social  and  economic  desirability,  provision  of  employ¬ 
ment,  diversification  of  employment,  engineering  sound¬ 
ness  and  otherwise  in  accordance  with  the  policies  set  out 
in  article  II,  (e)  promptly  to  submit  to  the  Administrator 
with  its  recommendations  all  projects  considered. 

Sec.  2.  Duties  of  State  engineers  (P.W.A.). — (a)  General 
duties.  The  engineer  will  be  appointed  and  directed  by  the 
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administrator  and  responsible  to  him.  The  engineer  will 
be  the  executive  officer  of  the  board,  will  organize  its  office 
and  employ  and  direct  its  personnel,  receive,  record,  and 
examine  all  applications  and  report  to  the  board  on  each' 
from  the  standpoints  stated  in  section  1  (d)  of  this  article. 

(b)  Procedure  as  to  applications.  When  an  application 
(in  four  counterparts)  is  received  and  recorded  the  engi¬ 
neer  will  examine  it  to  ascertain  whether  it  includes  all 
necessary  engineering,  financial,  legal,  and  other  informa¬ 
tion,  and  will  elicit  from  the  applicant  further  information 
if  needed.  When  all  needed  information  has  been  isupplied 
the  application  will  be  listed  for  final  examination  accord¬ 
ing  to  the  priorities  stated  in  article  II,  section  7.  Upon 
completion  of  examination  the  engineer  will  submit  the 
application  to  the  board  and  the  board  to  the  Administrator 
with  its  recommendation. 

Sec.  3.  Organization  of  State  advisory  boards. — Compen¬ 
sation  to  each  member  will  be  $10  per  diem,  subsistence  at 
$5  per  diem,  and  reimbursement  for  expenses  other  than 
subsistence  (as  allowed  by  Government  travel  regu- 
47S  lations).  They  are  authorised  to  employ  such  clerical 
assistance  as  is  necessary  and  approved  by  |  the  Ad¬ 
ministrator.  Each  board  is  authorized  to  employ,  bn  a  per 
diem  basis  not  exceeding  $15  per  diem  (expenses  as  above), 
such  legal,  financial  publicity,  and  other  personnel  as  may 
be  approved  by  the  Administrator ,  to  enable  it  to  perform 
its  functions. 

Sec.  4.  The  immediate  program. — Each  State  Advisory 
board  promptly  will  apply  itself  to  the  formulation  and 
submission  to  the  Administrator  of  an  immediate  State 
program  of  public  works.  In  some  States  official  agencies 
have  approved  programs  of  projects.  The  board  [will  ob¬ 
tain  such  programs,  examine  the  projects  thereof  as  to 
conformity  with  the  policies  set  out  above  and  expedite  the 
submission  to  the  Administrator  of  such  as  conform. 

In  those  States  where  no  officially  approved  program 
exists  the  board  will  proceed  to  formulate  an  immediate 
program  of  its  own.  To  that  end  it  will  call  meetings  of 
such  State,  municipal,  and  other  officers,  persohs,  and 
agencies  as  it  deems  qualified  in  the  premises. 

The  immediate  program  shall  include  only  such  projects 
as  (1)  can  be  started  within  30  days;  (2)  are  s^fe  and 
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sufficient  from  an  engineering  standpoint;  (3)  are  neces¬ 
sary  and  convenient  from  a  social  standpoint;  (4)  the  ap¬ 
plicant  has  a  balanced  budget,  is  in  process  of  balancing 
it,  or  action  toward  such  balancing  is  in  good  faith  assured. 

To  the  extent  such  projects  are  before  it,  the  Board 
and  the  State  engineer  will  give  priority  in  the  following 
order:  (1)  Waterworks  and  sewage  projects;  (2)  sewage- 
disposal  projects  sufficiently  comprehensive  to  render  river 
or  lake  systems  safe  as  water  supply  for  large  masses  of 
the  population,  and  other  sewage-disposal  projects;  (3) 
other  regenerative  projects  as  defined  in  article  II,  sec¬ 
tion  8;  (4)  other  projects  that  are  socially  necessary  and 
economically  sound. 

The  Board  will  not  hold  for  the  completion  of  the 
479  immediated  program  projects  satisfying  the  above 
tests  and  priorities,  but  will  submit  each  project 
considered  by  it  to  the  Administrator  (after  obtaining  the 
fulfillment  of  engineering,  financial,  and  legal  require¬ 
ments).  Forms  of  reports  and  recommendations  will  be 
furnished  the  State  engineers.  (P.W.A.) 

Article  V.  Method  of  Finaiicing  Projects  of  Public  Bodies. 

Section  1.  A  project  of  a  public  body  approved  by  the 
Administrator  will  be  financed  on  the  basis  of  either  (a) 
purchase  of  the  bonds  or  other  obligations  of  the  public 
body  issued  to  finance  the  project,  or  (b)  lease,  in  that 
event  the  United  States  acquiring  and  holding  title  to  the 
property  until  paid  for  its  outlay  (less  the  grant,  if  made) 
through  rental  or  payment  of  purchase  price. 

Sec.  2.  In  the  case  of  purchase  of  bonds,  the  United 
States  will  bid  on  the  bonds  of  a  public  body  to  finance 
a  project  approved  by  the  Administrator.  The  United 
States  will  bid  par  and  accrued  interest,  provided  the 
bonds  bear  4  percent  interest,  and  will  be  amortized  as  pro¬ 
vided  above. 

Note. — The  terms  of  the  bond  purchase,  including  the 
application  of  the  grant  if  allowed,  will  be  covered  by  a 
contract  to  be  drawn  by  the  central  office  after  agreement 
with  the  applicant. 

(a)  N on-revenue-producing  projects. — The  usual  method 
of  financing  such  projects  is  by  the  sale  of  general  obliga¬ 
tion  bonds.  Most  public  bodies  now  have  statutory  au- 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES.  381 

thority  to  issue  this  type  of  security.  When  available  this 
method  should  be  adopted. 

(b)  Revenue-producing  projects. — Some  States  Authorize 
public  bodies  to  issue  bonds  with  debt  service  limited  to  the 
earnings  of  the  utility  (waterworks,  electric-ligh|t  plants, 
etc.).  The  courts  in  some  of  those  States  have  decided  that 
such  bonds  are  not  debts  within  constitutional  or 
480  statutory  limitations.  In  other  States  thb  courts 
hold  that  such  bonds  constitute  debt  if  issued  for 
extensions  to  an  existing  utility  and  are  made  payjable  out 
of  current  revenue,  as  distinguished  from  new  reyenue  to 
be  earned  through  the  extension.  Applicants  will  ^scertain 
and  state  the  law  on  these  points  in  connection  w{th  their 
applications. 


Sec.  7.  Policing  of  construction  contracts. — (a)  The  ad¬ 
ministrator  will  supervise  and  police  the  performance  of 
contracts,  including  the  labor  and  wage  provision^. 

Sec.  8.  (a)  Construction  contract  bonds . — The  Adminis¬ 
trator  will  require  the  adequate  bonding  of  construction 
contracts.  Instructions  in  this  regard,  including  provision 
for  bonding,  to  protect  labor  and  material  men,  will  be 
supplied. 

Article  VI.  Regional  Advisers 


Section  1.  Functions. — (a)  To  assist  the  planning  board 
to  formulate  a  plan  for  each  region.  In  such  forniulation 
the  regional  adviser  will  consider  State  plans  an<^  apply, 
so  far  as  applicable,  the  statement  of  functions  |  of  the 
planning  board  (art.  Ill,  sec.  2  (a),  p.  9).  The  saicjl  board 
will  advise  and  assist  the  regional  adviser  in  the  premises 
and  he  will  accumulate  and  collate  and  submit  to  said 
board  all  available  information  useful  to  it. 

The  regional  adviser  will  endeavor  to  stimulate,  by 
publicity  and  otherwise,  so  far  as  may  be  within  his  power, 
public  interest  in  regional  and  general  planning. 

Sec.  2.  Each  regional  adviser  will  obtain  from  the  State 
advisory  board  of  his  region  lists  of  projects  und^r  con¬ 
sideration  by  them  and  a  copy  of  their  recommendations 
and  rejections.  Each  regional  adviser  will  from  time  to 
time  visit  the  offices  of  the  State  advisory  boards; in  his 
region  and  will  advise  and  consult  with  them  to  tjie  end 
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that  their  action  may  be  consistent  with  sound  regional 
planning. 

481  The  plaintiffs  next  prepared  to  offer  a  series  of 
documents  and  plaintiffs’  counsel  made  this  state¬ 
ment  : 

4 ‘That  this  documentary  evidence  is  intended  to  support 
the  allegations  of  the  bills,  to  the  effect  that  the  loans  and 
grants  in  these  cases  are  being  made  pursuant  to,  and  as 
a  part  of,  a  policy  or  program,  a  national  power  policy 
or  program,  of  which  the  PWA  activity  in  these  phases  is 
an  integral  part,  for  the  purpose  of  regulating  intrastate 
rates,  promoting  public  ownership,  and  otherwise  inter¬ 
fering  with  what  we  believe  to  be  the  reserved  rights  of 
the  States. 

And  we  offer  that  as  applicable  to  both  of  our  conten¬ 
tions  :  The  first  one  being  that  the  National  Industrial  Re¬ 
covery  Act,  properly  construed,  does  not  authorize  the 
Administrator  to  make  loans  and  grants  of  Federal  funds 
for  the  purpose  of  regulating  intrastate  rates,  promoting 
public  ownership,  or  regulating  rates  of  labor  and  hours 
and  conditions  of  labor  on  intrastate  projects ;  and,  second, 
that  if  it  be  construed  to  grant  that  power  to  the  Adminis¬ 
trator,  it  is  to  that  extent  unconstitutional  and  void.” 

The  plaintiffs  marked  for  identification  as  Plaintiffs’ 
Exhibit  No.  123  a  book  entitled  “Back  to  Work,  the  Storv 
of  PWA”  by  Harold  L.  Ickes,  Secretary  of  the  Interior 
and  Administrator  of  Public  Works,  published  by  the  Mac¬ 
Millan  Company  in  New  York  in  June,  1935,  the  copy¬ 
right  of  which  is  held  by  Harold  L.  Ickes.  There  was  no 
question  that  the  copy  so  marked  was  an  authentic  copy 
and  that  the  book  was  written  by  the  said  Harold  L.  Ickes. 

The  plaintiffs  then  offered  in  evidence,  as  admissions  of 
the  defendant  Ickes,  and  exhibited  to  the  Court,  the  ma¬ 
terial  beginning  with  the  last  paragraph  on  page  21 
through  page  22,  the  paragraph  at  the  bottom  of  page  46 
and  ending  on  i  the  top  of  page  47,  and  all  of  Chapter  VI 
entitled  “Cheap  Power”.  Plaintiffs’  Exhibit  123  for  iden¬ 
tification  is  the  same  document  as  Defendants’  Ex- 

482  hibit  12  and  the  portions  here  indicated  will  be 
found  infra  in  the  said  Defendants’  Exhibit. 

The  plaintiffs  offered  the  statements  of  the  Administra¬ 
tor  to  show  that  his  administration  of  the  statute  consti- 


I 
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tuted  a  scheme  and  plan  to  foster  public  Ownership 

483  of  electricity  utilities  and  to  bring  about  4  lowering 
of  electricity  rates  by  the  threat  of  federally  subsi¬ 
dized  competition  and  by  the  consummation  of  su^h  compe- 
tion.  Plaintiffs  ’  counsel  stated :  The  offer  is  madb  to  show, 

•  I  * 

not  a  state  of  mind,  but,  as  alleged  in  the  bills  of  complaint, 
what  the  Administrator  actually  did,  and  to  sho|w  that  he 
was  not  spending  federal  funds  in  accordance  with  the 
stated  purposes  of  the  statute  but  with  other  purposes. 
The  evidence  offered,  along  with  other  evidence  in  the  case 
or  to  be  offered,  will  show  that  the  defendants  promulgated 
and  carried  out  a  national  power  program  to  dfive  down 
intrastate  electricity  rates  where  they  were  deeiped  to  be 
too  high  and  to  promote  a  theory  of  public  versiis  private 
ownership  of  local  electricity  utilities.  If  the  Adminis¬ 
trator  had  issued  written  rules  and  regulations  to  this  end 
those  rules  and  regulations  would  be  admissible.  |  The  evi¬ 
dence  offered  is  just  as  admissible.  In  the  preface  to  his 
book  the  Administrator  writes  that  he  is  rendering  a  “  gen¬ 
eral  accounting  of  what  PWA  has  done  and  been  during 
the  almost  two  years  of  its  existence”. 

The  statute  directs  the  formulation  of  a  comprehensive 
program  of  public  works.  The  evidence  offered  shows  what 
that  program  was  insofar  as  it  relates  to  electricity  proj¬ 
ects. 

If  the  statute  is  construed  to  authorize  the  Administra¬ 
tor  to  construct  projects  at  strategic  places  for  thp  purpose 
of  bringing  down  intrastate  electricity  rates  [then  the 
statute  would  be  unconstitutional.  The  evidenc^  offered 
shows  that  that  is  what  the  Administrator  did. 

The  statements  made  by  the  Administrator  in  this  book' 
are  admissible;  the  plaintiffs  are  not  limited  to  what  the 
Administrator  may  say  on  the  witness  stand. 

The  defendants  objected  to  the  receipt  in  evidence  of 
any  portions  of  Plaintiffs’  Exhibit  123  for  identification 
on  the  following  grounds: 

484  The  evidence  is  irrelevant.  Manifestly  it  has  no 
bearing  on  the  constitutionality  of  the  statute.  As  to 

the  issue  whether  the  Administrator  is  exceeding  his  statu¬ 
tory  authority,  a  municipal  power  plant  obviously  comes 
within  the  terms  of  the  statute  and  that  is  the  eild  of  the 
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matter.  Any  collateral  objects  which  the  Administrator 
may  seek  are  irrelevant. 

The  evidence  does  not  mention  the  specific  projects  in 
suit  and  is  therefore  irrelevant. 

Whatever  the  Administrator  says,  whatever  the  effluvia 
of  his  motives,  wishes,  desires,  or  pronouncements  may  be, 
can  have  nothing  to  do  with  the  central  question  whether 
these  particular  agreements  are  valid  under  the  statute 
and  whether  that  statute  is  constitutional.  The  reasons 
that  the  Administrator  acted  are  irrelevant,  if  what  he 
actually  did  came  within  the  statute. 

In  any  event  statements  appearing  in  a  privately  pub¬ 
lished  book — not  an  official  report — are  not  admissible. 

After  an  extended  argument  along  the  lines  indicated, 
which  the  Court  invited  as  bearing  upon  issues  to  be  raised 
by  offers  of  evidence  to  be  made  subsequently  and  upon  the 
merits  of  the  case,  the  Court  ruled : 

“The  Court.  This  is  very  interesting,  and  ultimately 
goes  right  to  the  meat  of  the  controversy.  What  I  have 
before  me  just  at  this  moment  is  this  book.  I  am  going  to 
sustain  the  objection.  I  think  that  we  have  to  judge  the 
acts  of  the  Administrator  by  official  pronouncements,  and 
not  by  books.  If  that  book  were  admissible,  then  a  speech 
that  was  made  could  be  introduced  in  evidence,  or  a  private 
conversation  would  be  admissible.  I  do  not  believe  that 
that  is  the  proper  kind  of  evidence.  The  Administrator’s 
acts  have  to  be  judged  by  what  he  did  officially.  That  is 
my  view  of  it,  so  I  will  have  to  sustain  the  objec- 
485  tion.” 

Exceptions  were  allowed  the  plaintiffs. 

Thereupon  each  paragraph  of  the  foregoing  excerpts 
from  Exhibit  123  for  identification  was  separately  offered 
for  the  same  purposes,  separately  objected  to  on  the  same 
grounds,  the  objections  separately  sustained  and  separate 
exceptions  allowed  the  plaintiffs. 

4S6  The  plaintiffs  introduced  and  there  was  received 
in  evidence  as  plaintiffs’  exhibit  #132  Press  Release 
#44  of  the  Federal  Emergency  Administration  of  Public 
Works,  dated  August  8,  as  follows: 

An  allotment  of  $400,000  from  public  works  funds  to 
the  Federal  Power  Commission  was  announced  today  by 
Public  W7orks  Administrator  Harold  L.  Ickes. 
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The  Power  Commission,  under  the  direction  j  of  Presi¬ 
dent  Roosevelt,  will  prepare  a  comprehensive  national 
plan  for  the  development  of  water  power  and  the  trans¬ 
mission  of  electricity,  examine  public  works  pojwer  proj¬ 
ects  referred  to  it  by  the  Public  Works  Administration 
and  make  a  study  into  the  costs  of  the  transmission  of 
electricity  from  generating  stations  to  consume 

The  allotment  will  enable  the  Commission  to 
investigations  and  studies  at  once. 

The  determination  of  facts  with  regard  to  til 
transmitting  and  distributing  electricity  to 
under  varying  conditions  is  of  great  importance 
in  ascertainng  the  economic  feasibility  of  poweij  projects 
but  also  the  distribution  cost  element  properly  ito  be  in¬ 
cluded  in  rates  to  consumers  of  electricity. 

Such  an  investigation  was  ordered  by  the  Senate  at  the 
last  session  through  a  resolution  introduced  by  Senator 
Costigan,  of  Colorado. 

National  planning  of  water  power  development,  the  Fed¬ 
eral  Power  Commission  advises  the  Public  Works  Admin¬ 
istration,  will  effectuate  the  purposes  of  Congress,  which 
in  the  Federal  Water  Power  Act  of  1920,  authorized  the 
commission  to  investigate  “the  water  power  industry  and 
its  relation  to  other  industries  and  to  interstate  or  foreign 
commerce,  and  concerning  the  location,  capacity,  develop¬ 
ment  costs,  and  relation  to  markets  of  power  sites,  and 
whether  the  power  from  Government  dan^s  can  be 
487  advantageously  used  by  the  United  States  for  its 
public  purposes,  and  what  is  fair  value  of  such 
power,  to  the  extent  the  Commission  may  deem  pecessary 
or  useful  for  the  purpose  of  this  act.” 

The  Federal  Power  Commission  points  out  that  up  to 
the  present  time  the  development  of  the  water  jjower  re¬ 
sources  of  the  United  States,  both  public  and  private,  has 
been  carried  on  without  reference  to  any  comprehensive 


or  integrated  national  plan.  As  a  result,  there  h 


ave  been 


manv  instances  in  which  the  full  economic  and  social  value 


of  the  Nation’s  resources  has  not  been  secured, 
cases  there  has  been  a  lack  of  proper  coordination) 
projects  developed  in  the  same  region.  Power 
have  also  sometimes  been  developed  without  propejr  regard 
for  the  available  market  to  consume  the  electricity  gen- 


In  other 
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rated.  The  failure  to  develop  a  national  power  program 
has  therefore  resulted  in  great  economic  loss. 

It  is  planned  to  organize  the  work  on  a  regional  basis 
so  that  local  projects  under  the  Public  Works  Administra¬ 
tion  may  receive  prompt  consideration.  Making  use  of  the 
trained  personnel  and  facilities  of  the  Power  Commission 
will  obviate  the  necessity  of  setting  up  a  new  organization 
for  this  purpose  within  the  Public  Works  Administration. 

In  the  preparation  of  the  national  plan  the  Federal 
Power  Commission  will  cooperate  with  the  Public  Service 
Commissions  of  the  several  States,  as  well  as  with  the 
Public  Works  Administration,  the  Tennessee  Valiev  Au- 
thority  and  leading  authorities  of  the  electrical  industry 
throughout  the  United  States. 

The  Federal  Power  Commission  is  composed  of  Frank 
R.  McXinch,  of  North  Carolina,  Chairman;  Basil  Manly, 
of  the  District  of  Columbia,  Vice  Chairman ;  Herbert  J. 
Drane,  of  Florida;  Claude  J.  Draper,  of  Wyoming,  and 
George  Otis  Smith,  of  Maine.  (P.  W.  74444) 

4SS  The  plaintiffs  introduced  and  there  was  received 
in  evidence  as  plaintiffs’  exhibit  133  the  Executive 
Order  of  the  President  dated  August  19,  1933,  providing: 

Pursuant  to  Title  II  of  the  National  Industrial  Recovery 

* 

Act  the  President  designates  the  Federal  Power  Commis¬ 
sion  as  an  agency  to  aid  the  Federal  Emergency  Admin¬ 
istrator  of  Public  Works  in  the  preparation  of  that  part 
of  the  comprehensive  program  of  public  works  provided 
for  in  Section  202  of  the  Act  which  pertains  to  the  develop¬ 
ment  of  water  power  and  the  transmission  of  electrical 
energy.  As  such  agency  the  Commission  shall  make  a  sur¬ 
vey  of  the  water  resources  of  the  United  States  as  thev 
relate  to  the  conservation,  development,  control  and  utili¬ 
zation  of  water  power;  of  the  relation  of  water  power  to 
other  industries  and  to  inter-state  and  foreign  commerce; 
and  of  the  transmission  of  electrical  energy  in  the  United 
States  and  its  distribution  to  consumers,  and  on  the  basis 
of  this  survey  shall  formulate  a  program  of  public  works. 
Upon  the  request  of  the  Federal  Emergency  Administrator 
of  Public  Works  the  Commission  will  investigate  applica¬ 
tions  for  loans  to  be  made  under  Title  II  of  the  National 
Industrial  Recovery  Act  for  the  construction  of  public 
works  projects  which  involve  the  development  of  and  the 
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utilization  of  electric  power  and  will  make  re^ommenda- 
(No  Sheet  489)  | 

tions  with  respect  thereto  to  the  Administrator. 

490  The  plaintiffs  offered  and  there  was  ijeceived  in 
evidence  as  plaintiffs’  exhibit  #134  Pre$s  Release 

#201  of  the  Federal  Emergency  Administration!  of  Public 
Works  dated  October  15, 1933,  which  was  a  resunie  of  PWA 
activities  for  the  preceding  three  months.  Tljie  resume 
notes  among  other  things: 

Since  July  8,  when  the  President  appointed  i  Secretary 
of  the  Interior,  Harold  L.  Ickes,  Administrator !  of  Public 

'  i 

Works,  the  PWA  offices  in  Washington  and  e\jery  State 
have  been  bending  every  energy  to  get  idle  meri  back  to 
work.  j 

Machinery  was  perfected  early  for  the  speedy  handling 
of  thousands  of  applications  for  loans  with  due  regard  to 
the  taxpayers’  interest. 

And  todav,  99  davs  after  the  Administrator  took  office, 
the  PWA  has  made  allotments  amounting  to  iriore  than 
$1,709,000,000,  covering  over  7,000  Federal  and  non-Fed- 
eral  projects.  In  this  brief  space  of  time  hundreds  of 
thousands  of  persons  have  been  put  to  work,  dir'ectly  and 
indirectly.  This  number  will  increase  steadily  as  nundreds 
of  projects,  already  authorized  by  the  Adjministra- 

491  tor  and  Special  Board  for  Public  Works,  move  into 
actual  construction  as  soon  as  legal  requirements  are 

met  as  to  the  advertisement  of  bids  and  letting  of  con¬ 
tracts. 

Difficulties  which  the  PWA  had  to  meet  in  its  infancy 
were  almost  insurmountable.  Congress  had  ordered  a 
revolutionary  change  in  the  old  method  of  authorising  pub¬ 
lic  works  in  the  United  States.  Naturally  there  w^re  many 
different  schools  of  thought  as  to  how  the  Act  should  be 
administered.  1 

One  of  Administrator  Ickes’  first  recommendations  to 
the  President  called  for  a  decentralized  PWA,  jwith  re¬ 
gional  advisers  in  ten  regions  of  the  country  arid  State 
Advisory  Boards  and  State  Engineers  representing  the 
Washington  office  in  each  State.  Control  of  the  moriey  was 
to  remain  in  Washington,  however.  This  was  don^. 

Despite  the  many  details  incident  to  the  creation!  of  such 
a  vast  organization  no  time  was  lost  in  authorizing  allot- 
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ments  from  the  $3,300,000,000  fund.  The  Special  Board 
on  July  18  announced  allotments  amounting  to  approxi¬ 
mately  $65,000,000  for  work  to  be  done  under  the  direction 
of  Federal  Departments. 

The  first  of  the  big  allotments  were  made.  Among  them 
were  $63,000,000  for  the  Grand  Coulee  Dam  on  the  Colum¬ 
bia  River,  $22,700,000  for  the  Casper- Alcova  project  in 
Wyoming  and  $11,500,000  for  work  on  the  Upper  Missis¬ 
sippi  River. 

An  important  announcement  was  made  on  August  S, 
concerning  an  allotment  of  $400,000  to  the  Federal  Power 
Commission  to  survey  comprehensively  the  country  in  a 
National  plan  for  development  of  power  and  to  ascertain 
costs  of  the  transmission  of  electricity  from  generatimr 
stations  to  consumers. 

Two  gigantic  projects  for  New  York  City  were  approved 
during  the  month — the  $44,200,000  Triborough  Bridge  and 
the  $37,500,000  Hudson  Tunnel  connecting  Manhattan  with 
Weehawken,  New  Jersey. 

September  marked  the  beginning  of  another  phase 
492  of  activity.  Applications  from  public  bodies  began 
to  arrive  in  larger  numbers  from  State  Advisory 
Boards.  To  spur  cities  to  even  greater  activity  Colonel 
H.  M.  Waite,  the  Deputy  Administrator,  held  regional 
meetings  throughout  the  country,  covering  a  6,500  mile 
itinerary  by  airplane  in  nine  days. 

An  important  unit  in  the  PWA  is  the  Housing  Division 
charged  with  passing  on  applications  for  low-cost  housing 
and  slum-clearance.  At  the  end  of  the  three-month  period 
low-cost  housing  projects  had  been  authorized  in  the  amount 
of  $40,427,458. 

When  destructive  storms  swept  the  Eastern  seaboard  in 
August  the  PWA  made  allotments  to  the  Navy,  Army  and 
Coast  Guard  so  that  repairs  could  be  made  to  damaged 
Government  properties  at  once  without  awaiting  the  con¬ 
vening  of  Congress  in  January  to  authorize  appropriations. 

The  PWA  also  has  set  up  three  boards  to  consider  all 
plans  and  projects  for  the  future  development  of  the  Mis¬ 
sissippi  River  and  its  tributaries,  the  Red  River  and  the 
Arkansas  River  Basin.  Several  hearings  already  have 
been  held  by  the  Mississippi  Drainage  Area  Board. 
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Large  allotments  have  been  made  to  the  Armyj  for  flood 
control  and  rivers  and  harbors  work  in  all  paifts  of  the 
country,  to  the  Navy,  Interior  and  Agriculture  Depart¬ 
ments  and  in  fact  to  virtually  every  branch  of  thb  Federal 
establishment.  As  a  result,  men,  long  idle,  are  forking  in 
shipyards,  on  the  rivers  and  in  the  forests. 

About  50,000  men  are  at  work  on  the  Nation’s  highways 
and  this  number  is  mounting  daily. 

The  plaintiffs  introduced  and  there  was  received  in  evi¬ 
dence  as  plaintiffs’  exhibit  #135  Press  Release {#701  of 
the  Federal  Emergency  Administration  of  Publjc  Works 
which  notes  that  the  Administrator  had  announced  an 
allotment  of  $300,000.  to  the  Federal  Po\|er  Corn- 
493  mission  to  carry  on  an  investigation  with  rtespect  to 
rates  charged  for  electrical  energy.  The  investiga¬ 
tion  was  ordered  by  the  President  under  the  authority  of 
Senate  Joint  Resolution  approved  on  April  14,  1S34.  The 
allotment  is  an  addition  to  the  prior  allotment  of  L$400,000. 
made  to  the  Commission  by  PWA. 

The  plaintiffs  introduced  and  there  was  received  in  evi¬ 
dence  as  plaintiffs’  exhibit  #136  Press  Release  #1396  of 
the  Federal  Emergency  Administration  of  Public  Works 
which  notes  that  the  Administrator  had  announced  an  allot- 
ment  of  $125,000.  to  the  Federal  Power  Commission  to  con¬ 
tinue  the  electric  rate  survey  and  the  national  power  sur¬ 
vey.  This  allotment  will  be  used  for  an  analysis  of  an  in¬ 
vestigation  of  rates  paid  for  electricity  by  federal  agencies, 
for  a  special  field  investigation  of  power  requirements  and 
resources  in  the  area  that  may  be  served  by  the  Tennessee 
Valley  Authority,  and  for  the  completion  of  publication  of 
studies  in  the  course  of  preparation  by  the  Commission. 
The  studies  include  rural  electrification,  the  cost  of  the 
distribution  of  electricity  and  economies  of  inter-cojmection 
and  coordination. 

The  tabulation  and  analysis  of  rates  was  requested  by 
the  Procurement  Division  of  the  Treasury  Department,  to 
be  used  in  connection  with  negotiations  for  light  and  power 
contracts  for  the  next  fiscal  year.  The  field  investigation 
in  the  TVA  area  will  be  of  use  to  TV A. 

The  original  investigations  by  the  Federal  Power  Com¬ 
mission,  financed  by  a  PWA  allotment,  were  authorized  by 
the  Senate  and  by  executive  order. 
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The  plaintiffs  introduced  and  there  was  received  in  evi¬ 
dence  as  plaintiffs’  exhibit  #137  Press  Release  #1733  of 
the  Federal  Emergency  Administration  of  Public.  Works 
which  notes  that  an  additional  allotment  of  $250,000.  to  the 
Federal  Power  Commission  to  continue  investigations 

494  and  studies  authorized  by  executive  order  ip  accor¬ 
dance  with  a  Senate  Joint  Resolution  was  announced 

bv  the  Administrator.  The  monev  is  to  be  used  for  the  col- 

w 

lection  of  data  concerning  the  present  cost  of  generation, 
transmission  and  distribution  of  electrical  energy  and  con¬ 
cerning  the  control  and  utilization  of  national  water  re¬ 
sources,  including  location,  capacity,  development  costs  and 
relation  of  power  sites  to  markets;  also  concerning  the  re¬ 
lation  of  the  hydro-electric  industry  to  other  industries  and 
to  inter-state  and  foreign  commerce.  The  monev  is  also  to 

w  * 

be  used  for  the  continuance  of  the  investigation  regarding 
rates  charged  for  electricity  and  for  the  preparation  of  a 
report  to  the  Senate. 

The  plaintiffs  introduced  and  there  was  received  in  evi¬ 
dence  as  plaintiffs’  exhibit  #138  a  document  numbered 
P.  W.  18366  reading  as  follows : 

“President’s  Letter  Creating  the  National 

Power  Policv  Committee 
* 

Establishment  by  the  President  in  the  Public  Works  Ad¬ 
ministration  of  a  Committee  called  the  ‘National  Power 
Policy  Committee’  was  announced  today  at  the  White 
House.  (July  16,  1934). 

495  Secretary  Ickes  will  be  Chairman  of  this  Commit¬ 
tee,  the  membership  of  which  will  be  composed  of : 
Dr.  Elwood  Mead,  of  the  Bureau  of  Reclamation, 
Honorable  Frank  R.  McNinch,  of  the  Federal  Power 

Commission, 

Honorable  Morris  L.  Cooke,  of  the  Mississippi  Val¬ 
ley  Committee,  PWA, 

Major  General  Edward  M.  Markham,  Chief  of  En¬ 
gineers,  War  Department, 

Honorable  Robert  E.  Healv,  of  the  Federal  Stock 
Exchange  Commission, 

Honorable  David  E.  Lilienthal,  of  the  Tennessee 
Valley  Authority, 
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Honorable  T.  W.  Norcross,  Assistant  Forester  of  the 
Forest  Service. 

In  the  following  letter  from  the  President  to  Secretary 
Ickes  under  date  of  July  ninth  the  purpose  and  duties  of 
this  committee  are  outlined: 

4 1  wish  to  establish  in  the  Public  Works  Administration 

a  Committee  to  be  called  the  “  National  Power  Policv  Com- 

* 

mittee”  Its  duty  will  be  to  develop  a  plan  for  th^  closer 
cooperation  of  the  several  factors  in  our  electrical  power 
supply — both  public  and  private — whereby  national  policy 
in  power  matters  may  be  unified  and  electricity  be  made 
more  broadly  available  at  cheaper  rates  to  industry,  to  do¬ 
mestic  and,  particularly,  to  agricultural  consumers. 

‘Several  agencies  of  the  government,  such  as  the  Federal 
Power  and  Trade  Commissions,  have  in  process  surveys 
and  reports  useful  in  this  connection.  The  Mississippi  Val¬ 
ley  Committee  of  Public  Works  is  making  studies  of  the 
feasibility  of  power  in  connection  with  water  storage,  flood 
control  and  navigation  projects.  The  War  Depart- 
496  ment  and  Bureau  of  Reclamation  have  under  con¬ 
struction  great  hydro-electric  plants.  Repiesenta- 
tives  of  these  agencies  have  been  asked  to  serve  on  the  com¬ 
mittee.  It  is  not  to  be  merely  a  fact-finding  body,  but  rather 
one  for  the  development  and  unification  of  national  power 
policy. 

‘As  time  goes  on  there  undoubtedly  will  be  legislation 
on  the  subject  of  holding  companies  and  for  the  regulation 
of  electric  current  in  interstate  commerce.  This  commit¬ 
tee  should  consider  what  lines  should  be  followed  iO  shap¬ 
ing  up  this  legislation.  Since  a  number  of  the  States  have 
commissions  having  jurisdiction  over  intrastate  pow^r  mat¬ 
ters,  it  is  necessary  that  whatever  plan  is  developed  should 
have  regard  to  the  powers  of  these  various  State  commis¬ 
sions  as  well  as  of  the  States  in  general. 

‘It  is  not  thought  that  it  will  be  necessary  to  halve  fre¬ 
quent  meetings  of  the  full  Committee.  An  adequate  admin¬ 
istrative  staff  will  be  provided,  and  personal  expenses  of 
the  members  of  the  Committee  in  connection  with  it^  meet¬ 
ings  will  be  met. 

‘The  Committee  is  to  be  advisory  to  the  President.  I 
hope  that  you  will  accept  membership  on  this  Committee 
and  act  as  its  Chairman.  ’  ” 
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Counsel  for  the  defendants  agreed  that  the  date  of  the 
President’s  letter  given  as  July  9  should  be  understood  to 
be  July  9,  1934. 

The  plaintiffs  introduced  and  there  was  received  in  evi¬ 
dence  as  plaintiffs’  exhibit  #139  Press  Release  #868  of 
the  Federal  Emergency  Administration  of  Public  Works, 
which  states  that  the  Administrator  had  announced  an 
allotment  of  $100,000.  to  the  newly  appointed  National 
Power  Policy  Committee  for  necessary  expenses.  The  re¬ 
lease  also  states  that  the  Committee’s  duties  will  be 

497  to  develop  a  plan  for  the  closer  cooperation  of  sev¬ 
eral  factors  in  electrical  power  supply,  both  public 

and  private,  whereby  national  policy  in  power  matters  may 
be  unified  and  electricity  be  made  more  broadly  available 
at  cheaper  rates  to  industry,  to  domestic  and,  particularly, 
to  agricultural  consumers. 

Whereupon  the  following  occurred: 

Mr.  Jackson.  The  plaintiffs  now  produce  a  document 
marked  “P.  W.  1073,  Federal  Emergency  Administration 
of  Public  Works”,  addressed  “To  State  Engineers”,  dated 
November  8,  1933,  signed  “H.  M.  Waite,  Deputy  Adminis¬ 
trator”,  and  offer  it  in  evidence  as  Plaintiffs’  Exhibit  No. 
140.  (Federal  Emergency  Administration  of  Public 
Works,  No.  P,  W.  1073,  dated  November  8,  1933,  was  there¬ 
upon  marked  Plaintiffs’  Exhibit  No.  140  for  identification). 

Mr.  Holtzoff.  We  object  to  this  as  irrelevant  and  incom¬ 
petent,  and  not  binding  on  the  defendants. 

The  Court.  You  mean  that  it  was  not  signed  by  Mr. 
Waite? 

Mr.  Holtzoff.  It  is  incompetent  because  it  is  not  signed 
by  any  of  the  defendants;  and  it  is  irrelevant  because  it 
does  not  bear  on  any  of  the  issues  in  this  case  or  any  of 
the  projects. 

The  Court.  I  shall  see  what  it  is. 

Mr.  Jackson.  I  should  like  to  read  it.  Shall  I  read  it? 

The  Court.  Yes.  Well,  I  can  read  it  myself,  quicker  than 
you  can  read  it  aloud. 

Mr.  Jackson.  Yes.  And  I  want  to  have  it  transcribed 
into  the  record.  (Plaintiffs’  Exhibit  No.  140  for  identifica¬ 
tion  is  herewith  transcribed  into  this  record  as  fol- 

498  lows:) 


I 

-  I 
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j 

‘Federal  Emergency  Administration 
Of  Public  Works 

To  State  Engineers  November  8,  1933 

A  number  of  inquiries  have  come  in  to  me  regarding  our 
attitude  and  procedure  to  regard  to  applications  f|r  loans 
for  municipal  light  plants.  I  have  prepared  the  [present 
letter  to  set  forth  my  views. 

It  seems  to  me  that  we  should  do  all  in  our  poweit  to  pre¬ 
vent  becoming  embroiled  in  local  political  disputes.  I  think 
it  is  going  a  bit  too  far  and  creates  an  unnecessary  [amount 
of  work  to  notify  all  the  utility  companies  when  a  mtmieipal 
utility  application  comes  in.  Isn’t  it  a  fact  that  when  you 
hear  one  argument  you  hear  all  of  them?  In  principle  they 
are  the  same.  After  all,  the  question  for  you  to  decide  is 
one  of  whether  or  not  it  is  engineeringly,  economically  and 
socially  sound. 

The  entire  procedure  of  the  utility  company  is  on^  of  de¬ 
lay.  You  find  this  everywhere.  We  are  most  aniious  to 
set  up  around  the  country  sound  publicly  owned  utilities 
as  yard-sticks  to  determine  the  principle  of  whethef  or  not 
communities  can  satisfy  themselves  and  give  lowered  rates 
for  electricity. 

Where  you  do  find  it  necessary  to  have  a  hearing,  both 
sides,  of  course,  should  be  present.  I  cannot  see  why  it  is 
necessary  for  the  utilities  to  get  into  a  three-cornered  en¬ 
gineering  discussion  between  the  utilities,  the  applicant 
and  ourselves.  As  far  as  the  engineering  is  concerned  I 
don’t  think  it  is  any  of  the  utilities  business.  Your  en¬ 
gineering  force,  together  with  the  engineering  which  has 
been  done  by  the  applicant  and  which  will  be 
499  here,  is  sufficient. 

If  the  utility  desires  to  file  a  brief  or  be  he^rd,  and 
you  decide  it  is  necessary  and  advisable  to  do  so,  you  can 
give  them  enough  of  the  facts  on  which  they  can  prepare 
their  brief. 

H.  M.  WAITE 
Deputy  Administrator 


checked 


P.  W.  1073’. 
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( Plaintiff  s’  Exhibit  140  for  identification  was  examined 
by  the  Court.) 

The  Court :  I  shall  sustain  the  objection ;  I  think  it  is  im¬ 
material. 

Mr.  Jackson.  May  I  inquire  whether  any  objection  is 
sustained  on  the  ground  that  it  is  signed  by  Mr.  Waite,  as 
Deputy  Administrator! 

The  Court.  I  think  it  is  irrelevant. 

Mr.  Jackson.  Sir? 

The  Court.  I  think  it  is  irrelevant. 

Mr.  Jackson.  I  wish  to  have  it  appear  in  the  record,  be¬ 
cause  it  is  the  only  copy  we  have — so  that  we  may  show 
what  it  is;  and  we  wish  to  note  an  exception  to  the  ruling 
of  the  Court.’ ’ 

The  plaintiffs  offered  an  excerpt  from  a  certain  docu¬ 
ment;  the  offer  was  rejected  on  the  grounds  that  a  portion 
of  a  document  was  not  admissible.  Thereupon  the  follow¬ 
ing  occurred: 

“Mr.  Jackson.  And  now,  reserving  our  exceptions  to 
the  last  two  rulings  of  the  Court,  with  reference  to  refusing 
to  admit  admissions  appearing  in  Plaintiffs’  Exhibit  No. 
141  for  identification,  I  offer  the  entire  document,  and  ask 
to  have  it  transcribed  in  the  record,  from  that  document,  if 
it  admitted,  the  same  material  which  I  originally  offered 
separately. 

500  The  Court.  I  think  the  whole  thing  is  wholly  imma¬ 
terial, 

Mr.  Jackson.  See  what  you  are  doing:  You  have  prob¬ 
ably  been  through  thousands  and  thousands  of  pages  of 
material  that  has  been  handed  out  by  press  agents;  and 
wherever  vou  could  find  a  sentence  that  in  some  wav  re- 

y  * 

fleeted  on  the  Administrator,  you  are  now  offering  that  in 
evidence.  And  I  do  not  like  it. 

Mr.  Jackson.  I  protest,  your  Honor,  against  the  state¬ 
ment  6 reflecting  on  the  Administrator’. 

The  Court.  But  that  is  what  it  is.  The  very  sentence 
following  the  one  you  introduced,  or  asked  to  be  intro¬ 
duced  in  evidence,  is  rather  complimentary  to  him.  It  does 
not  purport  to  be  written  by  him.  You  have  selected  some¬ 
thing  that  you  think  is  against  him.  You  have  a  right  to 
do  that,  but  I  am  not  going  to  admit  it. 
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Mr.  Jackson.  Well,  may  I  observe  that  it  is  written  by 
Mr.  Ickes,  and  it  is  put  out  by  the  Federal  Emergehcy  Ad¬ 
ministration  of  Public  Works — issued  to  the  publik 

But  I  do  not  want  to  exhaust  your  patience,  in  offering 
this ;  but  I  do  want  to  make  our  record  upon  it. 

The  Court.  All  right;  go  ahead. 

Mr.  Jackson.  Now,  may  I  find  out  what  the  state  of  the 
record  is  on  this  particular  point,  Mr.  Reporter? 

The  Court.  You  offered  the  whole  thing,  and  I  under¬ 
stand  that  it  has  been  excluded. 

(Several  excerpts  from  the  record  were  thereupon  read 
by  the  Reporter.) 

Mr.  Holtzoff.  Well,  we  object  to  it. 

The  Court.  Very  well;  I  shall  sustain  the  objection. 

Mr.  Jackson.  Let  us  have,  now,  an  exception  to  [the  rul¬ 
ing  of  your  Honor  upon  this.” 

The  document  offered  and  exhibited  to  the  Court 
501  was  a  copy  of  an  article  written  by  Public  Works 
Administrator  Harold  L.  Ickes,  as  released  f  or  pub¬ 
lication  by  the  Federal  Emergency  Administration  of  Pub¬ 
lic  Works  on  November  15,  1934.  The  article  appeared  in 
the  magazine  Today,  in  the  issue  of  November  17,  1934. 
The  article  was  offered  in  evidence  by  the  plaintiffs  be¬ 
cause  of  the  following  paragraph  contained  therein  : 

“This  is  not  the  place  for  a  detailed  discussiop  of  the 
power  policy  of  Public  Works.  But  that  policy  also  con¬ 
forms  to  the  general  purpose  to  strengthen  privat^  enter¬ 
prise.  There  is  nothing,  with  the  possible  exception  of  a 
comprehensive  housing  program,  that  holds  more  promise 
for  the  future  of  industry  in  this  country  than  the  develop¬ 
ment  and  utilization  of  cheap  power.  Great  natural  water¬ 
power  sites  are  being  developed  for  the  benefit  of  tpe  com¬ 
munities  they  serve.  Private  companies  serving  thdse  com¬ 
munities  will,  where  sufficient  power  is  developed  have  an 
opportunity  to  purchase  this  cheap  power  if  they  are  will¬ 
ing  to  share  its  benefit  with  their  consumers.  Loans  for 
municipal  power  plants  have  been  granted  only  upon  appli¬ 
cation  of  the  municipality  concerned  and  upon  a  cleafr  show¬ 
ing  that  the  existing  rates  can  be  substantially  Reduced 
after  adequate  provision  for  interest  and  amortization. 
Private  companies  furnishing  adequate  service  at  [reason¬ 
able  rates  have  nothing  to  fear  from  the  power  pblicy  of 
PWA.” 


i 
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The  plaintiffs  introduced  and  there  was  received  in  evi¬ 
dence  as  plaintiffs’  exhibit  #142  Press  Release  #709  of 
the  Federal  Emergency  Administration  of  Public  Works, 
which  states: 

“A  Public  Works  Administration  Electric  Power 

502  Board  of  Review  has  been  established  Public  Works 
Administrator  Harold  L.  Ickes  today  announced. 

“This  board  will  be  composed  of  Henry  T.  Hunt,  General 
Counsel  of  PWA,  Morris  L.  Cooke,  Chairman  of  the  Mis¬ 
sissippi  Valley  Committee,  and  Otto  M.  Rau,  Counselor  for 
the  Administrator.  Mr.  Cooke  is  a  Pennsvlvania  authoritv 

*  j 

on  power  development  and  Mr.  Rau  is  a  qualified  expert  on 
utilities  costs  and  operations. 

“It  will  be  the  duty  of  this  board  to  review  disapprovals 
and  special  conditions  imposed  by  any  division  of  PWA 
and  to  make  Recommendations  to  the  Deputy  Administrator 
with  regard  to  applications  of  public  bodies  to  finance  the 
construction,:  repair,  improvement  or  extension  of  electri¬ 
cal  power  plant  facilities. 

“Because  of  the  wide  variety  of  conditions  under  which 
such  applications  are  made  the  controversial  nature  of  cer¬ 
tain  of  the  projects  and  the  important  economic  factors  in¬ 
volved  in  the  general  questions  of  power  development,  Ad¬ 
ministrator  Ickes  has  decided  such  projects  should  receive 
the  attention  of  the  new  review  board  comprised  of  men 
who  have  made  detailed  studies  of  the  issues  involved  and 
who  are  fullv  informed  on  various  developments  in  this 
field. 

“The  Administrator  ordered  the  Technical  Board  of  Re¬ 
view  and  the  Projects  Division  of  PW^A  to  refer  such  appli¬ 
cations  to  the  Electric  Power  Board  of  Review. 

“The  Administrator  directed  the  power  board  to  for¬ 
mulate  and  submit  instructions  for  the  guidance  of  various 
PWA  divisions  with  regard  to  controversial  questions  af¬ 
fecting  this  class  of  projects  so  that  uniform  policies  and 
handling  of  these  questions  might  be  evolved.  ’  ’ 

The  plaintiffs  offered  in  evidence  Press  Release  #468  of 
the  Federal  Emergency  Administration  of  Public 

503  Works  dated  February  4,  1934,  marked  Plaintiffs’ 
Exhibit  143  for  identification,  which  contains  quota¬ 
tions  from  an  article  by  Administrator  Ickes  in  the  current 
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issue  of  the  magazine  Survey  Graphic,  including  the  fol¬ 
lowing  : 

4  4  The  Administrator  discussed  at  some  length  jthe  need 
to  bring  cheap  electricity  to  the  largest  possible  number  of 
people.  j 

‘In  comfort  and  convenience  as  well  as  efficiency,  farm 
living  is  heavily  penalized  by  lack  of  this  Alladiii’s  lamp. 

A  water  pump  to  make  possible  the  kitchen  sink  and  the 
bathroom  that  the  citvdweller  takes  for  granted — electric 
lights,  relief  from  household  drudgery  by  electric  washing 
machines,  electric  iron  and  mangle,  mechanical  refrigera¬ 
tion,  electric  churn,  a  continuous  supply  of  hot  water — these 
are  only  a  few  of  the  means  to  easier  and  more  satisfactory 
living  that  electricity  could  bring  to  the  farm  hon^e.  And 
if  Ireland,  Bavaria,  Alsace-Lorraine,  Norway  and  Ontario 
can  take  cheap  electric  current  to  the  farms,  then  the  farm¬ 
ers  of  the  United  States  can  have  these  modern  conveni¬ 
ences  too.  *  *  * 

‘At  present  rural  electric  rates  are  almost  prohibitive. 
President  Roosevelt  is  leading  the  effort  not  only  to  make 
cheap  current  more  widely  available,  but  to  lower  the  cost 
of  distribution  and  of  electrical  appliances.  *  *  *'  If  any  • 
such  dream  is  to  become  a  reality,  it  will  be  under,  govern¬ 
mental  leadership  and  supervision,  insuring  a  development 
planned  and  carried  out  with  advantage  to  the  consumer, 
rather  than  to  the  power  companies,  as  the  first  objec¬ 
tion.’  ” 

After  the  press  release  and  the  above  excerpt  yrere  ex¬ 
hibited  to  the  Court,  the  following  occurred: 

The  plaintiffs  offered  the  item  as  an  admission  of  the 
defendant  Administrator.  The  defendants  objected  on  the 
ground  that  the  evidence  was  irrelevant.  The  objection 
was  sustained  and  the  plaintiffs  took  an  exception. 

504  The  plaintiffs  offered  and  there  was  received  in 
evidence  as  plaintiffs’  exhibit  #144  the  following: 

“P.  W.  ^8777 

Federal  Emergence  Administration  of  Public  Works 

July  31j  1935 

Order  No.  188 

For  the  purpose  of  giving  special  attention  to  applica¬ 
tions  for  publicly  owned  power  plants  there  is  hereby  estab- 
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lished  in  the  Public  Works  Administration  a  separate  divi¬ 
sion  to  be  known  as  the  Power  Division,  with  Mr.  Clark 
Foreman  as  Director. 

The  Power  Division  shall  have  complete  jurisdiction  over 
all  power  projects  from  the  time  they  are  received  in  the 
State  Director’s  offices  until  they  are  finally  approved  or 
disapproved. 

Preference  shall  be  given  in  all  State  offices  to  the  study 
of  power  projects.  The  State  Director  shall  see  that  all 
necessary  information  be  gathered  as  quickly  as  possible. 
In  the  event  that  it  appears  impossible  for  the  State  office 
to  deal  with  these  matters  in  a  reasonable  length  of  time 
through  lack  of  qualified  personnel  or  other  cause,  he  shall 
forward  the  application  promptly  to  the  Power  Division  in 
Washington. 

All  correspondence  in  the  Washington  office  relating  to 
power  projects  will  be  referred  to  the  Power  Division  for 
handling  and  reply. 

This  order  will  be  effective  as  of  August  1, 1935. 

505  Harold  L.  Ickes 

Administrator . 

(Administrative  Order  No.  76)” 

The  plaintiffs  offered  and  there  was  received  in  evidence 
as  plaintiffs’  exhibit  No.  146  the  following: 

“P.  W.  39837. 

Federal  Emergency  Administration  of  Public  Works 
i  August  15,  1935. 

Administrative  Order  No.  76  (Supplement  2) 

Subject:  Power  Projects. 

1.  Applications  for  publicly-owned  gas  and  electric  util¬ 
ity  projects  will  be  examined  and  forwarded  to  Washington 
within  thirtv  davs  after  receipt  in  the  State  Director’s 
office.  If  for  any  reason  this  is  not  possible,  the  Central 
Office  must  be  advised  promptly. 

2.  All  applications  for  publicly-owned  gas  and  electric 
utility  projects  will  be  forwarded  to  the  Central  Office 
whether  approved  or  disapproved  (see  procedure  outlined 
in  Administrative  Order  No.  75  for  handling  applications). 
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3.  The  Projects  Division  will  furnish  a  report  to  the  Di¬ 
rector  of  the  Power  Division  on  Saturday  of  e^ch  week  on 
the  status  of  all  publicly-owned  power  project^  that  have 
not  been  forwarded  to  the  Power  Division  by  the  [field  offices. 

i 

Horatio  B.  Hackejtt, 
Assistant  Administrator 

i 

A  dm.,  Distribution:  General.” 

506  The  plaintiffs  offered  and  there  was  received  in 
evidence  as  plaintiffs’  exhibit  #147  Office  Order 
#43  of  the  Federal  Emergency  Administration  of  Public 
Works  dated  August  15,  1935,  and  signed  by  Horatio  B. 
Hackett,  Assistant  Administrator.  The  order  provided  that 
all  applications  for  publicly  owned  gas  and  electricity  facil¬ 
ities  which  have  been  approved  by  the  President  but  which 
have  been  held  up  in  Washington  for  any  cause  should  be 
referred  immediately  to  the  Director  of  the  Ppwer  Divi¬ 
sion.  It  was  also  provided  that  applications  wjiich  have 
been  disapproved  by  any  of  the  examining  divisions  but  re¬ 
garding  which  the  applicants  have  not  yet  beep  notified 
should  be  referred  to  the  Director  of  the  Power!  Division, 
that  all  new  applications  should  be  sent  directly  to  the 
Power  Division,  and  that  all  correspondence  concerning 
power  projects  in  which  any  technical  or  controversial  ques¬ 
tion  is  involved  should  be  approved  and  signed  by  the 
Director  of  the  Power  Division.  j 

The  plaintiffs  offered  and  there  was  received  in)  evidence 


as  plaintiffs’  exhibit  #148  a  supplement  to  Office  Order 
#43  also  signed  by  Horatio  B.  Hackett,  dated  Apgust  23, 
1935,  providing  that  “all  dockets  under  study  ojr  in  sus¬ 
pension  shall  be  delivered  to  the  Power  Division  pot  later 
than  September  first,  1935.  If  the  study  can  be  completed 
by  that  time  the  regular  report  shall  accompany  th|e  docket. 
If  it  is  impossible  to  finish  the  study  by  September  first,  a 
memorandum  should  accompany  the  docket  giying  the 
Power  Division  the  status  of  the  examination.” 

The  plaintiffs  offered  and  there  was  received  in  evidence 
as  plaintiffs’  exhibit  #150  Letter  of  Instruction  #32 
of  the  Federal  Emergency  Administration  of  Publip  Works 
dated  December  4,  1935,  and  signed  by  Horatio  B.  Hackett, 
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Assistant  Administrator.  The  letter  directed  that, 

507  in  order  to  give  the  Power  Division  a  record  of  all 
power  'applications  in  the  field,  each  state  director 

should  send  to  Washington  at  once  one  of  the  dockets 
whether  or  not  examination  was  completed. 

The  plaintiffs  introduced  and  there  was  received  in  evi¬ 
dence  as  plaintiffs’  exhibit  #152  Administrative  Order 
irl09  of  the  Federal  Emergencv  Administration  of  Pub- 
lie  Works  dated  December  19, 1935  and  signed  by  Harold  L. 
Ickes,  Administrator.  The  order  provides,  among  other 
things,  that  the  Power  Division  of  PWA  shall  have  juris¬ 
diction  and  control  of  all  non-federal  applications  for  loans 
and  grants  and  all  non-federal  projects  having  to  do  with 
the  construction,  repair,  extension  and  improvement  of  elec¬ 
tricity  and  gas  generating,  supply  and  distributing  systems. 
It  is  also  provided  that  if  there  is  a  lack  of  personnel  in 
any  of  the  state  directors’  offices  adequate  to  the  examina¬ 
tion  of  any  such  application,  or  when  a  state  director  is  so 
instructed  by  a  director  of  the  Power  Division,  then  the 
state  director  ishall  transmit  to  the  Washington  office  the  ap¬ 
propriate  application  documents  without  a  prior  examina¬ 
tion  and  report.  State  directors  are  also  instructed  to  give 
preference  to  applications  under  the  jurisdiction  of  the 
Power  Division.  Each  such  application  shall  be  transmitted 
to  the  Washington  office  within  30  days  from  the  date  of 
its  receipt  in  the  state  director’s  office,  whether  or  not  the 
state  director’s  examinations  and  reports  have  been  com¬ 
pleted.  Correspondence,  drafting  of  government  offers, 
action  upon  requisitions  and  upon  proposed  change  orders 
involving  additional  work  or  materials,  when  pertaining  to 
electricity  or  gas  projects,  shall  be  handled  by  the  Power 
Division. 

The  plaintiffs  introduced  and  there  were  received  in  evi¬ 
dence  as  plaintiffs’  exhibits  #153a,  153b  and  153c 

508  the  forewords  of  the  Government  Manual  for  the 
years  1934,  1935  and  1936,  which  point  out  that  the 

Manual  is  published  by  the  National  Emergency  Council 
to  give  to  the  public  an  outline  of  the  functions  and  organi¬ 
zations  of  various  federal  agencies.  The  factual  informa¬ 
tion  therein  has  been  authenticated  and  approved  by  the 
heads  of  the  respective  departments  and  agencies  and  their 
chief  counsel. 
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The  plaintiffs  introduced  and  there  was  received  in  evi¬ 
dence  as  plaintiffs’  exhibit  #154  pages  449  and  450  of  the 
United  States  Government  Manual,  dated  September  24, 
1935,  stating,  among  other  things,  that  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  was  established 
under  Title  II  of  the  National  Industrial  Recovery  Act, 
was  extended  until  June  30,  1937  by  the  Emergency  Relief 
Appropriaion  Act  of  1935,  and  by  Executive  Order  7064 
was  authorized  to  continue  functions  under  Title  tl  of  the 
National  Industrial  Recovery  Act  and  the  Emergency  Re¬ 
lief  Appropriation  Act  of  1935.  The  Administration  has  as 
its  chief  aim  the  reduction  of  unemployment  and  th$  restora¬ 
tion  of  purchasing  power  through  the  construction  of  use¬ 
ful  public  works  and  encouragement  of  long  range  planning 
of  public  works.  In  each  state  there  is  a  state  director  rep¬ 
resenting  PWA.  The  decentralized  organization  ^vith  cen¬ 
tralized  control  in  Washington  serves  to  promote  public 
works  throughout  the  country  in  connection  with  allotments 
of  loans  and  grants  to  public  bodies  and  to  certain  private 
corporations.  The  basis  for  allotments  has  been  social  bene¬ 
fit,  economic  feasibility  and  financial,  legal  and  Engineer¬ 
ing  soundness.  “Before  a  project  is  finally  approved  for 
an  allotment  it  must  be  found  socially  desirable  aid  sound 
from  legal,  financial  and  engineering  standpoints.!’  Inter¬ 
est  at  3%  a  year  is  charged  on  loans  to  public  bodies.  The 
Power  Division  of  PWA  is  maintained  “to  iive  spe- 
509  cial  consideration  to  applications  for  publicly  owned 
power  plants.  State  offices  also  are  instructed  to 
give  preference  to  the  study  of  such  power  project^.” 

The  plaintiffs  introduced  and  there  were  received  in  evi¬ 
dence  as  plaintiffs’  exhibits  155a,  155b  and  155c  pages  365 
to  370  of  the  United  States  Government  Manual  f]or  1936. 
The  exhibits  make  the  same  statements  as  those  contained 
in  plaintiffs’  exhibit  #154,  and  also  contain  the  follow¬ 
ing,  among  other  things : 

Any  public  body  meeting  the  requirements  of  fWA  is 
entitled  to  borrow.  These  bodies  include  states,  municipal¬ 
ities,  school  districts,  drainage  districts  and  others!  Grants 
of  money  are  also  made  to  public  bodies,  not  exceeding  45% 
of  the  cost  of  the  project.  “The  public  grants  are  given  to 
induce  public  bodies  to  undertake  construction  of  useful 
works.  The  grant  is  made  in  consideration  of  th^  agree- 
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ment  by  the  applicant  to  apply  in  the  construction  of  the 
project  the  requirements  of  the  Public  Works  Administra¬ 
tion,  including  the  30  hour  week,  veterans’  preference,  and 
just  and  reasonable  wages  as  determined  by  the  Special 
Board  for  Public  Works.”  Large  sums  are  advanced  to 
public  bodies  for  construction  or  repair  of  water  works, 
sewer  systems,  electric  light  plants,  streets  and  highways, 
bridges,  schools,  hospitals  and  regional  facilities.  The  Ad¬ 
ministration  prefers  projects  upon  which  work  can  be 
started  quickly  and  completed  within  a  year.  These  should 

also  meet  all  the  aims  embraced  bv  the  Administration’s 

* 

purposes.  Classes  of  projects  preferred  for  grants  are 
4  4  water  works  projects  not  unduly  burdening  the  commun¬ 
ity  with  debt  and  necessarv  for  their  health  and  conveni- 
ence,”  4 4 sewer  projects  of  the  same  character”,  sewage 
disposal  projects,  4 4 municipal  power  plants”,  other  proj¬ 
ects  such  as  highways  4  4  and  projects  for  the  transmission  of 
electrical  energy”,  public  schools  and  hospitals.  There  are 
also  included  statements  of  policy  as  to  the  30  hour  week, 
the  adoption  of  wage  rates  subject  to  the  approval 
510  of  PWA  state  directors,  weekly  payments  of  wages, 
investigations  of  irregularities  and  violations  of  law 
or  regulations  conducted  by  special  agents  of  PWA,  regis¬ 
tering  of  complaints,  etc.  The  Manual  is  signed  by  Harold 
L.  Ickes,  Administrator,  and  Henry  T.  Hunt,  General  Coun¬ 
sel. 

The  plaintiffs  introduced  and  there  was  received  in  evi¬ 
dence  as  plaintiffs’  exhibit  #156  Press  Release  #1522 
of  the  Federal  Emergency  Administration  of  Public  Works. 
The  release  states  that  the  Administrator  had  created  the 
Power  Division  within  the  PWA  for  the  purpose  of  giving 
special  and  expeditious  attention  to  applications  for  pub¬ 
licly  owned  power  plants  and  that  preference  would  be  given 
in  all  PWA  state  offices  to  the  study  of  power  projects.  The 
Power  Division  will  have  jurisdiction  over  all  power  proj¬ 
ects  from  the  time  thev  are  received  in  the  PWA  state  di- 

•/ 

rector’s  office  until  they  are  finally  approved  or  disap¬ 
proved. 

The  plaintiffs  introduced  and  there  were  received  in  evi¬ 
dence  as  plaintiffs’  exhibits  #157  and  158  Press  Release 
#1177  of  the  Federal  Emergency  Administration  of  Pub¬ 
lic  Works  dated  January  13,  1935,  and  a  pamphlet  compiled 
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i 

i 

by  PWA  entitled  “Municipally  Owned  Electric!  Utilities  In 
the  United  States,  1934”.  The  press  release  nc^tes  the  pub¬ 
lication  of  the  pamphlet  compiled  by  Mr.  Ottd  M.  Rau  at 
PWA  and  summarizes  the  information  given  therein.  This 
information  consists  of  a  map  of  the  United  States  showing 
the  location  of  all  municipally  owned  electricity  ^ystems,  the 
population  of  places  served  by  municipal  plants,  the  type 
and  capacity  of  municipal  plants,  the  location  of  municipal 
plants  which  compete  with  privately  owned  electricity  sys¬ 
tems,  and  other  information  relating  to  the  extent  of  munici¬ 
pal  ownership  and  the  capacity  and  size  .of  municipal  plants. 

The  plaintiffs  introduced  and  there  w^s  received 
511  in  evidence  as  plaintiffs’  exhibit  #159  page  173  of 
the  United  States  Government  Manual  for  1936, 
which  states  that  the  National  Power  Policy  Coifimitee  was 
organized  under  authority  of  a  letter  from  the)  President 
to  the  Secretary  of  the  Interior  dated  July  9,  19&4,  that  its 
purpose  is  “to  plan  for  the  closer  cooperation  of  the  several 
factors  involved  in  the  electric  power  supply  of  ihe  United 
States,  both  public  and  private,  whereby  national  policy  in 
power  matters  may  be  unified  and  electricity  iftade  more 
broadly  available  at  cheaper  rates  to  industry,  t<|)  domestic 
and  to  agricultural  consumers.”  The  Committee  acts  in  a 
capacity  advisory  to  the  President.  It  is  composed  of  offi¬ 
cials  of  various  federal  government  units.  It  has  the  co¬ 
operation  of  the  Federal  Power  Commission  ancj  the  Fed¬ 
eral  Trade  Commission  as  well  as  other  federal!  agencies. 
This  information  appears  over  the  name  of  “Harold  L. 
Ickes,  Chairman.” 

The  plaintiffs  offered  and  there  was  received  iii  evidence 
plaintiffs’  exhibit  #161,  Press  Release  #248  of  I  the  Fed¬ 
eral  Emergency  Administration  of  Public  Works,  dated 
October  30,  1933.  The  press  release  contains  the  following 
statements :  j 

•  •  #  •  # 

A  survev  of  non-Federal  allotments  of  PWA  announced 
*  \ 

today  revealed  just  what  the  taxpayers  are  getting  for 
their  money  and  how  the  map  of  the  Nation  is  beihg  dotted 
with  works  which  have  been  qualified  as  “socially  benefi¬ 
cial”  in  that  they  make  the  citizens’  day-to-day  life  easier, 
more  safe  and  comfortable. 

i 

I 

I 

I 
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More  waterworks  have  received  allotments  than  any 
other  type  of  non-Federal  projects  with  sewers  coming  next 
on  the  list. 

The  survey  by  types  of  448  projects  and  amounts  allotted 
showed  : 


Character  of  Project 

Number 

Total  Allot?nent 

Waterworks 

100 

$29,004,160 

Sewers 

91 

41,805,195 

512  Streets  and  highways 

80 

20,144,602 

Housing 

17 

46,219,958 

Bridges  and  Structures 

23 

91,239,351 

Schools 

35 

5,537,495 

Hospitals 

14 

2,300,500 

Other  buildings 

57 

11,647,160 

Power  projects 

5 

4,845,700 

Recreation 

3 

377,200 

Miscellaneous  Improvements 

23 

2,336,450 

Total 

448 

$255,457,771 

i  *  *  * 

*  * 

* 

Millions  are  being  spent  for  the  generation  of  cheap  elec¬ 
tric  power  in  various  strategic  locations,  such  as  the  Ten¬ 
nessee  Valley  and  the  Columbia  River  basin,  where  nature 
has  made  these  developments  possible. 

The  plaintiffs  introduced  and  there  was  received  in  evi¬ 
dence  as  plaintiffs’  exhibit  #162  Press  Release  #587 
of  the  Federal  Emergency  Administration  of  Public  Works 
dated  March  25,  1934,  recording  the  announcement  by  the 
Administrator  of  allotments  totalling  $128,000,000.  for 
power  generating  and  distributing  plants,  including  both 
federal  and  non-federal  projects.  Of  this  total  $104,160,000. 
is  being  spent  by  the  Federal  Government  and  $24,700,00. 
has  been  allotted  to  50  non-federal  projects.  The  principal 
ones  of  such  projects  are  described  and  the  allotments  for 
non-federal  projects  are  listed.  This  list  includes  the  allot¬ 
ments  for  four  Alabama  towns.  Of  these  four  three  are 
Florence,  Sheffield  and  Tuscumbia.  The  press  release  states 
that  “two  of  the  municipal  allotments  were  made  to  Ala¬ 
bama  towns  to  enable  them  to  bring  electricity  from  the 
government  plant  at  Muscle  Shoals  and  distribute  it  lo¬ 
cally.” 
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The  plaintiffs  introduced  and  there  was  received  in  evi¬ 
dence  as  plaintiffs’  exhibit  #164  Press  Release  #912 

513  of  the  Federal  Emergency  Administ ration  of  Pub¬ 
lic  Works  which  notes  a  report  by  the  Administra¬ 
tor  that  “PWA  has  made  allotments  totalling  j$192,518,- 
900,  which  will  result  in  the  generation  and  distribution  of 
cheap  electricity  by  publicly  owned  power  plants  and  dis¬ 
tribution  systems.”  The  Federal  Government  is  [spending 
$146,250,000.  of  this  money  for  five  giant  projects;  the 
Bonneville  and  Grand  Coulee  dams  and  power  plants  on  the 
Columbia  River  in  the  Pacific  northwest  section  of!  the  coun¬ 
try,  the  Fort  Peck  dam  on  the  Missouri  River  in  j Montana, 
Boulder  dam  and  power  plant  on  the  Colorado  Rivty  and  the 
Casper- Alcova  project  in  Wyoming.  The  release  ^lso  states 
that  “the  money  being  spent  by  the  Tennessee  Valley  Au¬ 
thority  for  power  development  on  the  Tennessee  River”  is 
not  included  in  the  amount  reported  by  the  Administrator 
as  being  spent  by  the  federal  government,  for  ihe  TVA 
money  was  not  allotted  by  PWA  but  was  earmarked  by 
Congress  and  allotted  by  the  President.  The  allotments  for 
non-federal  electricity  projects  in  various  municipalities 
are  listed.  A  number  of  non-Federal  allotments  were  made 
for  modernizing  old  plants  to  enable  them  to  give  better 

service  to  the  communities  owning  them. 

514  As  bearing  upon  the  allegations  of  the  bill  setting 
forth  a  national  plan  and  program,  of  which  the  ac¬ 
tivities  of  PWA  are  a  part,  to  further  public  ownership,  to 
reduce  rates  charged  for  electricity,  etc.,  the  plaintiffs  of¬ 
fered  a  series  of  documents : 

Plaintiffs’  Exhibit  #165  for  identification  is  Senite  Docu¬ 
ment  110,  73rd  Congress,  Second  Session,  offered  on  ac¬ 
count  of  the  message  from  the  President  contained  therein 
on  the  proposed  ratification  by  the  Senate  of  the  “|St.  Law¬ 
rence  Treaty  wdth  Canada”.  The  President  state<jl: 

4  4  The  other  great  objective  provided  for  in  the  treaty  re¬ 
lates  to  the  development  of  electric  power.  As  yoij  know,  I 
have  advocated  the  development  of  four  great  powfer  areas 
in  the  United  States,  each  to  serve  as  a  yardstick  ^nd  each 
to  be  controlled  by  government  or  governmental  agencies. 
The  Tennessee  Valley  plants  and  projects  in  the  Southeast, 
the  Boulder  Dam  on  the  Colorado  River  in  the  Southwest, 
the  Columbia  River  projects  in  the  Northwest  are!  already 
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under  construction.  The  St.  Lawrence  development  in  the 
Northeast  calls  for  action.  This  river  is  a  source  of  incom¬ 
parably  cheap  power  located  in  proximity  to  a  great  indus¬ 
trial  and  rural  market  and  within  transmission  distance  of 
millions  of  domestic  consumers. 

“The  Legislature  of  the  State  of  New  York  by  unani¬ 
mous  vote  set  up  the  necessary  State  machinery  during  my 
term  as  Governor  of  New  York  and  the  State  stands  ready 
to  cooperate  with  the  Federal  Government  in  the  distribu¬ 
tion  of  power  in  accordance  with  what  I  believe  is  today  a 
definite  national  policy.’ ’ 

The  plaintiffs’  exhibit  #166  for  identification  is  a  com¬ 
pilation  dated  November,  1934,  gathered  for  the  National 
Power  Policy  Committee  by  its  Executive  Secretary,  con¬ 
sisting  of  public  statements  by  Franklin  D.  Roosevelt  as 
President  and  as  Governor  of  the  State  of  New  York, 
515  and  entitled  “Power  Views  of  Franklin  D.  Roose¬ 
velt”  and  submitted  to  Harold  L.  Ickes,  Chairman  of 
the  Committee.  The  compilation  bears  the  identifying  num¬ 
ber  P.  W.  22982.  It  includes  several  state  papers  by  Mr. 
Roosevelt  as  Governor  of  New  York.  Also  included  are  ex¬ 
cerpts  from  the  speech  of  Governor  Roosevelt  at  Portland, 
Oregon  on  September  21,  1932.  These  excerpts  are  in  part 
as  follows : 

“.  .  .  I  have  strengthened  the  belief  that  I  have  had  for 
a  long  time,  and  that  I  have  constantly  set  forth  in  my 
speeches  and  papers  in  my  work  as  Governor  of  the  State 
of  New  York,  that  the  question  of  power,  of  electrical  de¬ 
velopment  and  distribution  is  primarily  a  national  problem. 

“.  .  .  Let  me  make  it  clear  that  I  have  no  objection  to  the 
method  of  control  through  a  public  service  commission.  It 
is,  in  fact,  a  proper  way  for  the  people  themselves  to  protect 
their  interests. 

“In  practice,  however,  it  has  in  many  instances  departed 
from  its  proper  sphere  of  action  and,  I  may  add,  from  its 
theory  of  responsibility. 

“It  is  an  undoubted  and  undeniable  fact  that,  in  our  mod¬ 
ern  American  practice,  the  public  service  commissions  of 
many  states  have  often  failed  to  live  up  to  the  high  purpose 
for  which  they  were  created. 

“In  many  instances  their  selection  has  been  obtained  by 
the  public  utility  corporations  themselves.  These  corpora- 
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tions  have  often  influenced,  to  the  prejudice  of  the  public, 
the  actions  of  public  service  commissions. 

.  .  The  reason  that  we  cannot  take  advantajge  of  our 
own  possibilities  is  frankly  and  definitely  because  many 
selfish  interests  in  control  of  light  and  power  industries 
have  not  been  sufficiently  far-sighted  to  establish  rates  low 
enough  to  encourage  widespread  public  Use.  The 

516  price  you  pay  for  your  utility  service  is  a  determin¬ 
ing  factor  in  your  use  of  it. 

“.  .  .  I  do  not  hold  with  those  who  advocate  government 
ownership  or  government  operation  of  all  utilities.  I  state 
to  you  categorically  that  as  a  broad  general  rule  the  devel¬ 
opment  of  utilities  should  remain,  with  certain  exceptions, 
a  function  for  private  initiative  and  private  capital. 

“.  .  .  I  therefore  lay  down  the  following  principle:  That 
where  a  community,  a  city  or  county  or  a  district  is  not 
satisfied  with  the  service  rendered  or  the  rates  charged  by 
the  private  utility,  it  has  the  undeniable  right  as  dne  of  its 
functions  of  government,  one  of  its  functions  of  home  rule, 
to  set  up,  after  a  fair  referendum  has  been  taken1,  its  own 
governmentally-owned  and  operated  service. 

“That  right  has  been  recognized  in  most  of  the  states  of 
the  Union.  Its  general  recognition  by  every  State 
ten  the  day  of  better  service  and  lower  rates. 

“.  .  .  State-owned  or  Federal-owned  power  ^ites  can 
and  should  properly  be  developed  by  government  itself. 

'  When  so  developed,  private  capital  should  be  given|  the  first 
opportunity  to  transmit  and  distribute  the  powej:  on  the 
basis  of  the  best  service  and  the  lowest  rates  to  give  a  rea¬ 
sonable  profit  only. 

“The  right  of  the  Federal  Government  and  State! Govern¬ 
ments  to  go  further  and  to  transmit  and  distribute  where 
reasonable  and  good  service  is  refused  by  privatp  capital 
gives  to  the  government,  viz.,  the  people,  that  same  very  es¬ 
sential  ‘birch  rod’  in  the  cupboard. 

“ .  .  .  Here  you  have  the  clear  picture  of  four  great  gov¬ 
ernment  power  developments  in  the  United  States,  the  St. 
Lawrence  Eiver  in  the  Northeast,  Muscle  Shoals  in  the 
Southeast,  the  Boulder  Dam  project  in  the  Southwest,  and, 
finally,  but  by  no  means  the  least  of  them,  the  Co- 

517  lumbia  Kiver  in  the  Northwest.  Each  one  pf  these 
will  be  forever  a  national  yardstick  to  prevent  extor- 


will  has- 
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tion  against  the  public  and  to  encourage  the  wider  use  of 
that  servant  of  the  people — electricity. 

“The  power  issue,  where  vigorously  handled  in  the  pub¬ 
lic  interest,  means  abundant  and  cheaper  current  for  Amer¬ 
ican  industry,  reduced  rates  and  increased  use  in  millions 
of  urban  and  rural  homes,  and  preservation  of  our  water 
power  resources  in  coordination  with  flood  control,  reclama¬ 
tion  and  irrigation.  ’  ’ 

Included  in  the  compilation  are  excerpts  from  the  book 
by  Franklin  D.  Roosevelt  entitled  “Looking  Forward”, 
March,  1933,  as  follows : 

“The  regulation  commission  must  be  a  tribune  of  the 
people,  putting  its  engineering,  accounting  and  legal  re¬ 
sources  into  real  use  for  the  purpose  of  getting  the  facts 
and  doing  justice  to  both  the  consumers  and  the  investors 
in  public  utilities.  This  means  positive  and  active  protec¬ 
tion  of  the  public  against  private  greed. 

“Therefore  I  lay  down  the  following  principle :  that  where 
a  community  or  a  district  is  not  satisfied  with  the  service 
rendered  or  the  rates  charged  by  a  private  utility,  it  has  the 
undeniable  right  as  one  of  its  functions  of  government,  one 
of  its  functions  of  home  rule,  to  set  up,  after  a  fair  referen- 
cum  has  been  taken,  its  own  governmentally  owned  and  op¬ 
erated  service. 

“This  right  has  been  recognized  in  most  of  the  states  of 
the  Union.  Its  general  recognition  by  every  state  will  hasten 
the  day  of  better  service  and  lower  rates. 

“State-owned  or  Federal-owned  power  sites  can  and 
should  properly  be  developed  by  government  itself.  When 
so  developed,  private  capital  should  be  given  the  first  op¬ 
portunity  to  transmit  and  distribute  the  power  on  the  basis 
of  the  best  service  and  the  lowest  rates  to  give  a  reasonable 
profit  only.” 

518  Also  included  in  the  compilation  is  the  message  to 
Congress  of  President  Roosevelt  dated  April  10, 
1933,  dealing  with  proposed  legislation  for  the  development 
of  the  Tennessee  River.  Also  included  in  the  compilation  is 
the  President’s  letter  creating  the  National  Power  Policy 
Committee,  set  forth  supra  as  plaintiffs’  exhibit  #138. 
There  is  also  included  President  Roosevelt’s  speech  at  Tu¬ 
pelo,  Mississippi,  dated  November  18,  1934  wherein  he 
says : 
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“I  cite  certain  figures  for  the  benefit  of  the  genjlemen  of 
the  press,  who  have  come  hither  from  many  climbs.  I  am 
told  that  from  March  of  this  year,  when  you  starred  using 
TVA  power,  the  consumption  of  power  for  residential  pur¬ 
poses  has  risen  from  41,000  kilowatts  to  89,000  kilowatts, 
an  increase  of  126  per  cent.  I  understand  that  from  the 
financial  point  of  view,  in  spite  of  various  fairly  tales  that 
have  been  spread  in  other  parts  of  the  country,  yoqr  power 
system  is  still  paying  taxes  to  the  municipality.  |  That  is 
worth  remembering.  Furthermore,  that,  as  a  whole,  it  is 
a  remarkable  business  success. 

4 ‘I  talk  about  those  figures  first  because  it  has|  been  so 
often  wrongly  alleged  that  this  yardstick  which  wd  are  us¬ 
ing  could  not  be  applied  to  private  business  and  qecause  a 
Government  yard-stick  recieves  so  many  favors,  that  it  is 
left  off  from  paying  this  and  paying  that  and  paying  the 
other  thing.  Well,  we  are  proving  it  in  this  Tennessee  Val¬ 
ley  that  by  using  good  business  methods  we  can  instruct 
a  good  many  business  men  in  the  country.  ’  ’ 

Aside  from  the  foregoing  the  compilation  likewise  sets 
out  Press  Release  #989  of  the  Federal  Emergency]  Admin¬ 
istration  of  Public  Works,  and  the  portion  of  the  “  Johnson 
Act”  Public  Number  222,  73rd  Congress,  May  14, 1934,  that 
limits  the  jurisdiction  of  Federal  District  Courts  with  re¬ 
spect  to  injunctions  against  state  rate  making  bodies.  Sec¬ 
tion  10  and  11  of  the  Act  setting  up  the  Tennessee 

519  Valley  Authority  are  also  included  in  the  compila¬ 
tion. 

The  compilation  likewise  includes  a  release  to  ttie  public 
press  by  the  Tennessee  Valley  Authority  d#ed  Au- 

520  gust  25, 1933,  entitled  4  4  The  Power  Policy  of  the  Ten¬ 
nessee  Valley  Authority”,  which  is  as  follows: 

“1.  The  business  of  generating  and  distributing  electric 
power  is  a  public  business. 

4  4  2.  Private  and  public  interests  in  the  business  df  power 
are  of  a  different  kind  and  quality  and  should  not  be  con¬ 
fused. 

4  4  3.  The  interest  of  the  public  in  the  widest  possible  use 
of  power  is  superior  to  any  private  interest.  Where  the 
private  interest  and  this  public  interest  conflict,  the  public 
interest  must  prevail. 
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“4.  Where  there  is  a  conflict  between  public  interest  and 
private  interest  in  power  which  can  be  reconciled  without 
injury  to  the  public  interest,  such  reconciliation  should  be 
made. 

“5.  The  right  of  a  community  to  own  and  operate  its  own 
electric  plant  is  undeniable.  This  is  one  of  the  measures 
which  the  people  may  properly  take  to  protect  themselves 
against  unreasonable  rates.  Such  a  course  of  action  may 
take  the  form  of  acquiring  the  existing  plant,  or  setting  up 
a  competing  plant,  as  circumstances  may  dictate. 

“6.  The  fact  that  action  by  the  Authority  may  have  an 
adverse  economic  effect  upon  a  privately-owned  utility, 
should  be  a  matter  for  the  serious  consideration  of  the 
Board  in  framing  and  executing  its  power  program.  But  it 
is  not  the  determining  factor.  The  most  important  consid¬ 
erations  are  the  furthering  of  the  public  interest  in  making 
power  available  at  the  lowest  rate  consistent  with  sound 
financial  policy,  and  the  accomplishment  of  the  social  ob¬ 
jectives  which  low  cost  power  makes  possible.  The  Au¬ 
thority  cannot  decline  to  take  action  solely  upon  the  ground 
that  to  do  so  would  injure  a  privately-owmed  utility. 

“7.  To  provide  a  workable  and  economic  basis  of  opera¬ 
tions,  the  Authority  plans  initially  to  serve  certain 
521  definite  regions  and  to  develop  its  program  in  those 
areas  before  going  outside. 

“8.  The  initial  areas  selected  by  the  Authority  may  be 
roughly  described  as : 

(a)  The  region  immediately  proximate  to  the  route  of  the 
transmission  line  soon  to  be  constructed  by  the  Authority 
between  Muscle  Shoals  and  the  site  of  Norris  Dam. 

(b)  The  region  in  proximity  to  Muscle  Shoals,  including 
northern  Alabama  and  north-eastern  Mississippi. 

(c)  The  region  in  the  proximity  of  Norris  Dam  (the  new 
source  of  power  to  be  constructed  by  the  Authority  on  the 
Clinch  River  in  northeast  Tennessee.) 

44  At  a  later  stage  in  the  development  it  is  contemplated  to 
include,  roughly,  the  drainage  area  of  the  Tennessee  River 
in  Kentucky,  Alabama,  Georgia  and  North  Carolina,  and 
that  part  of  Tennessee  which  lies  east  of  the  west  margin 
of  the  Tennessee  drainage  area. 

4  4  To  make  the  area  a  workable  one  and  a  fair  measure  of 
public  ownership,  it  should  include  several  cities  of  sub- 
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stantial  size,  (such  as  Chattanooga  and  Knoxville)  and, 
ultimately,  at  least  one  city  of  more  than  a  quarter  million, 
within  transmission  distance,  such  as  Birmingham,  Mem¬ 
phis,  Atlanta,  or  Louisville. 

“While  it  is  the  Authority’s  present  intention  to, develop 
its  power  program  in  the  above-described  territory  before 
considering  going  outside,  the  Authority  may  go  ouiside  the 
area  if  there  are  substantial  changes  in  general  conditions, 
facts,  or  governmental  policy,  which  would  necessarily  re¬ 
quire  a  change  in  this  policy  of  regional  development,  or  if 
the  privately-owned  utilities  in  the  area  do  not  cooperate  in 
the  working  out  of  the  program. 

“Nothing  in  the  procedure  here  adopted  is  to  be 
522  construed  in  any  sense  a  commitment  against  extend¬ 
ing  the  Authority’s  power  operations  outride  the 
area  selected,  if  the  above  conditions  or  the  public  interest 
required.  Where  special  considerations  exist,  justifying 
the  Authority  going  outside  this  initial  area,  the  Authority 
will  receive  and  consider  applications  based  on  such|  special 
(considerations.  Among  such  special  consideration^  would 
be  unreasonably  high  rates  for  service,  and  a  fa^re  or 
absence  of  public  regulation  to  protect  the  public  interest. 

“9.  Every  effort  will  be  made  by  the  Authority  to  avoid 
the  construction  of  duplicate  physical  facilities,  or  Wasteful 
competitive  practices.  Accordingly,  where  existing  lines 
of  privately-owned  utilities  are  required  to  accomplish  the 
Authority’s  objectives,  as  outlined  above,  a  genuin^  effort 
will  be  made  to  purchase  such  facilities  from  the  ! private 
utilities  on  an  equitable  basis. 

10.  Accounting  should  show  detail  of  costs,  andj  permit 

plants, 
private 


1 < 


of  comparison  of  operations  with  privately-owned 
to  supply  a  ‘yard-stick’  and  an  incentive  to  both 
and  public  managers. 

“11.  The  accounts  and  records  of  the  Authority 
pertain  to  power,  will  always  be  open  to  inspection 
public.  ’  ’ 

There  is  also  included  an  excerpt  from  the  13th  Annual 
Report  of  the  Federal  Power  Commission  dated  193&,  recit¬ 


es  they 
by  the 


mg: 


“The  Federal  Water  Power  Act  represents  a  djeclared 
policy  of  the  Congress  to  provide  for  the  improvement  of 
navigation  and  the  development  of  water  power  through  the 
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instrumentality  of  private  and  governmental  agencies, 
which,  by  the  act,  may  be  licensed  to  use,  upon  prescribed 
conditions,  the  water  power  of  streams  subject  to  Federal 
jurisdiction  or  to  use  public  lands.  These  conditions  to  the 
granting  of  such  valuable  privileges  are  intended  to  pro¬ 
mote  the  fundamental  conservation  purposes  of  the  act 
through  improvement  of  navigation  and  develop- 
523  ment  of  water  power,  and  at  the  same  time  to  safe¬ 
guard  the  public  interest  by  protecting  the  consumers 
of  the  generated  power  against  exorbitant  charges. 

.  .  Pursuant  to  an  Executive  order  of  the  President 
(Executive  Order  No.  6251,  Aug.  19,  1933,  under  title  II  of 
the  National  Industrial  Recovery  Act),  the  Commission  has 
undertaken  a  survey  of  the  water  resources  of  the  Nation 
as  they  relate  to  the  conservation,  development,  control, 
and  utilization  of  water  power  and  of  the  relation  of  water 
power  to  other  industries  and  to  interstate  and  foreign 
commerce.  The  allocation  of  necessary  funds  available 
under  the  public  works  section  of  the  National  Industrial 
Recovery  Act  for  this  purpose  permits  the  Commission  to 
make  an  investigation  prescribed  by  section  4  (a)  of  the 
Federal  Water  Power  Act,  which  heretofore  has  not  been 
possible  for  lack  of  necessary  funds. 

4 ‘On  the  basis  of  this  survey  the  Commission  is  directed 
to  assist  the  Federal  Emergency  Administrator  of  Public 
Works  in  formulating  a  comprehensive  program  public 
works  pertaining  to  the  development  of  water  power  and 
the  transmission  of  electrical  energy.  Under  authority  of 
this  Executive  order,  the  Commission  has  also  instituted 
an  investigation  of  the  cost  of  the  transmission  of  electrical 
energy  in  the  United  States  and  its  distribution  to  con¬ 
sumers,  this  being  in  harmony  with  the  purpose  of  Senate 
Resolution  80,  introduced  by  Senator  Costigan.  A  still 
further  duty  imposed  by  this  Executive  order  upon  the 
Commission  is  that  of  investigating  and  reporting  upon 
applications  for  loans  referred  to  it  by  the  Federal  Emer¬ 
gency  Administrator  of  Public  Works  for  construction  of 
public-works  projects  involving  the  development  and  utili¬ 
zation  of  electric  power.  In  order  to  assist  in  expediting 
the  national  recovery  program,  the  Commission  has  given 
immediate  consideration  to  such  applications  in  reporting 
on  the  engineering  and  economic  aspects  of  the  proposed 
projects.” 
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Marked  for  identification  as  plaintiffs  j  exhibit 

524  #167  was  the  text  of  the  speech  of  President  Roose¬ 
velt  dedicating  Boulder  Dam  on  September  j30,  1935, 

which  included  the  following  passage : 

“  These  great  Government  power  projects  will  Effect  not 
only  the  development  of  agriculture  and  industry  and  min¬ 
ing  in  this  section  they  serve,  but  they  will  also  prove  useful 
yard-sticks  to  measure  the  cost  of  power  throughout  the 
United  States.  It  is  my  belief  that  the  Government  should 
proceed  to  lay  down  the  first  yardsticks  from  this  great 
powder  plant  in  the  form  of  a  State  power  line,  assisted  in 
its  financing  by  the  Government,  and  tapping  the  wbnderful 
natural  resources  of  southern  Nevada.  Doubtless  the  same 
policy  of  financial  assistance  to  State  authorities  cafn  be  fol¬ 
lowed  in  the  development  of  Nevada’s  sister  State,  Arizona, 
on  the  other  side  of  the  river.” 

Marked  as  plaintiffs’  exhibit  #168  for  identification  was 
the  text  of  the  address  of  Governor  Roosevelt  on  September 
30,  1932,  at  Milwaukee,  Wisconsin,  wherein  he  stated, 
among  other  things : 

“  After  all,  my  friends,  a  public  utility  differs  from  a 
purely  private  business,  because  the  utility  is  essentially  a 
monopoly  and  therefore  must  be  regulated  by  th^  people 
themselves  through  their  government,  with  two  brc^ad  pur¬ 
poses  in  mind : 

“First,  that  they  be  compelled  to  give  good  service,  and, 
second,  that  they  be  allowed  to  charge  rates  to  th^  public 
that  will  bring  to  them  only  a  reasonable  return  on  their 
actual  investment. 

“We  recognize,  also,  that  because  government  regulation 
is  often  unable  to  keep  up  with  the  various  devicesf  of  pri¬ 
vate  utility  companies  that  seek  to  evade  the  broad  public 
policy,  from  time  to  time  it  is  necessary  for  government  to 
have  what  I  called  up  in  Portland,  Ore.,  a  ‘birch  rod’  in  the 
cupboard — two  birch  rods,  in  fact. 

525  One  of  them  is  the  development  of  government  of 
certain  great  water-power  resources  to  be  u^ed  as  a 

yardstick  for  the  benefit  of  the  people;  and  I  have  spoken 
out  on  the  West  Coast  of  four  great  natural  resources  which 
belong  to  the  people,  one  on  the  St.  Lawrence  Riyer,  an¬ 
other  the  Muscle  Shoals  development,  a  third  the  feoulder 
Dam  development  and  the  fourth  on  the  Columbia  l^iver  in 
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the  Northwest,  which  must  never  be  allowed  to  be  developed 
by  anybody  but  the  government  itself. 

The  other  ‘birch  rod’  is  the  principle  of  public  policy 
which  would  allow  any  community  or  county  or  city  or  any 
town  or  any  village  or  any  district  actually  to  engage  in  the 
supplying  ofj  electricity — that  great  hand-maiden  of  the 
home,  the  farm  and  the  factory — to  supply  them  and  in¬ 
dustry  if  such  community  or  district  believes  that  thev  are 
unable  to  obtain  adequately  low  rates  or  adequately  good 
service  from  the  private  company.” 

Marked  as  plaintiffs’  exhibit  "#169  for  identification  is 
the  text  of  the  address  of  Governor  Roosevelt  on  September 
24,  932,  at  Los  Angeles,  California,  wherein  he  said,  among 
other  things : 

“I  have  spoken  on  several  occasions  of  the  interest  of 
government  in  hydro-electric  power.  You  know  of  one 
project  at  Bqulder  Dam,  the  project  which  for  this  whole 
section  of  the  country  is  to  act  as  a  vard-stick  for  the  gen- 
erations  to  come.  I  congratulate  you  and  rejoice  with  you, 
but  I  want  to  point  out  to  you  that  it  is  only  one  part  of 
what  the  National  Government  can  do  toward  this  same  end. 
Up  in  the  Northeastern  section  of  the  country  it  so  hap¬ 
pens  that  there  flows  a  great  river,  the  St.  Lawrence  River, 
and  its  American  section  is  capable  of  generating  over  a 
million  horsepower,  and  we  in  the  Northeastern  part 
526  of  the  country  hope  that  that  will  be  developed  by 
the  Government  to  act  as  a  yard-stick  on  the  charges 
and  the  service  by  private  companies  for  the  benefit  of  the 
whole  section. 

And  then  down  in  the  Southwest  part  of  the  country 
nature  has  given  us  Muscle  Shoals  to  act  in  exactly  the  same 
capacity  for  that  part.  And  in  the  Southwest  we  have 
Boulder  Dam.  In  the  Northwest,  the  fourth  corner,  the 
fourth  quarter  of  the  country,  nature  has  given  us  the  Co¬ 
lumbia  River.” 

Marked  as  plaintiffs’  exhibit  #170  for  identification  was 
the  text  of  the  address  of  President  Roosevelt  delivered  at 
the  site  of  the  Bonneville  Dam  on  the  Columbia  River  on 
August  4,  1934,  wherein  he  said,  among  other  things : 

“Two  years  ago  when  I  was  in  Portland  I  said  the  prin¬ 
ciple  of  government  needs  yardsticks  so  that  the  people  in 
this  country  will  know  whether  they  are  paying  the  proper 
price  for  the  electricity  of  our  times. 
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I  conceived  the  idea  that  the  government  cquld  create 
yardsticks.  One  has  already  been  started  on  thi  Colorado 
River.  Two  other  yardsticks  have  been  undertaken,  the 
Tennessee  and  the  Columbia,  and  the  fourth — the  St.  Law¬ 
rence — is  going  to  be  started.’ ’ 

The  foregoing  exhibits  #165  to  170  for  identification 
were  separately  exhibited  to  the  Court  and  separately  of¬ 
fered  in  evidence  to  prove  the  existence  and  objectives  of 
the  National  Power  program  as  alleged  in  the  bills  of  com¬ 
plaint  and  to  show  the  part  played  therein  by  PWjA.  Among 
other  things  plaintiffs’  counsel  stated: 

“While  this  is  a  suit  against  Mr.  Ickes  as  Administrator 
of  PWA,  the  President  is  the  real  controlling  administrator 
of  PWA,  and  I  assume,  in  any  controversy,  would  dominate 
and  determine  its  policy. 

We  offer  them,  further,  because  I  am  trying  to 
527  connect  up  with  everything  because  we  are  trying  to 
make  a  record,  and  we  contend  that  Mr.  leges’  book, 
which  I  must  concede  is  excluded,  and  some  of  the  other 
documents,  show  that  Mr.  Ickes  has  adopted  the  Presi¬ 
dent’s  statement  on  the  National  power  program  ^s  a  state¬ 
ment  of  that  program  and  of  the  part  of  the  program  which 
PWA  seeks  to  carry  out.  That  is,  we  offer  it  to  show  the 
objectives  which  are  sought  to  be  obtained  by  thi^  National 
power  program,  and  for  the  further  reason  that  it  appears, 
we  think,  that  Mr.  Ickes  and  others  are  acting  together  in 
carrying  out  this  program.” 

The  defendants  objected  separately  to  each  of  Ithe  docu¬ 
ments  “as  irrelevant  to  any  of  the  issues  in  these  cases”. 
The  objections  were  sustained  and  exceptions  Separately 
allowed. 

The  plaintiffs  then  offered  a  series  of 
527 A  leases  of  the  Tennessee  Valley  Authority;!  attached 
to  them  was  a  certificate  of  the  Director  of' Informa¬ 
tion  of  the  Tennessee  Valley  Authority  stating:  j 

“I  hereby  certify  that  the  attached  papers  aite  correct 
copies  of  or  extracts  from  documents  furnished  by  me  to 
the  press  upon  my  own  responsibility  and  withoui  any  for¬ 
mal  approval  by  any  member  of  the  Board  of  Directors  of 
the  Tennesse  Valley  Authority. 

(sgd)  W.  L.  STURDEVANT 
The  press  releases  were  as  follows: 


press  re- 
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Marked  as  plaintiffs  ’  exhibit  #175  for  identifica- 

528  tion  was  a  TYA  press  release  containing  an  address 
delivered  in  Atlanta,  Georgia,  on  Nov.  10,  1933,  by 

Director  David  E.  Lilienthal,  Director  and  General  Coun¬ 
sel  of  TYA,  stating  among  other  things: 

“The  Tennessee  Yalley  Authority  Act  marks  the  begin¬ 
ning  of  a  new  national  power  policy  and  national  power 
program.  This  new"  national  policy  has  tw"o  major  objec¬ 
tives.  The  first  objective  is  more  effective  protection  of  the 
public  interest,  by  the  setting  up  of  a  measure  of  public  op¬ 
eration  of  powrer  as  a  ‘yardstick’.  The  second  objective  of 
this  new  national  policy  is  a  greatly  increased  use  of  elec¬ 
tricity  in  the  homes,  the  farms,  and  the  factories  of  the 
United  States — an  electrified  America.  ***** 

“The  national  pow-er  policy  of  the  President  and  the 
Congress  w-ritten  into  the  Tennessee  Yalley  Authority  Act 
recognizes  that  electric  power,  next  to  the  soil,  is  our  great¬ 
est  resourcej  It  recognizes  that  the  people  must  maintain 
public  control  of  this  liberating  force.  This  is  the  first 
objective  of  the  national  power  policy  to  which  I  have  re¬ 
ferred. 

“In  order  to  comprehend  fully  the  reasons  for  this  phase 
of  the  program,  it  is  necessary  to  recall  w-hat  has  been 
happening  in  the  United  States  during  the  past  ten  years. 
It  is  necessary  to  understand  that  the  people  back  home 
have  become  thoroughly  aroused ;  that  they  are  determined 
that  the  disgraceful  looting  of  the  public  business  of  pow-er 
shall  not  be  repeated.  You  are  all  familiar  with  the  sordid 
story.  I  need  not  recall  to  your  minds  the  quarter  of  a 
million  dollars  which  that  leading  citizen  of  Greece,  Mr. 
Samuel  Insull,  paid  to  the  Chairman  of  the  State  Commis¬ 
sion  which  was  supposed  to  be  regulating  his  Illinois  utili¬ 
ties.  Those  of  vou  w-ho  are  investors  are  familiar  with  the 
story  of  how7  some  operating  utilities  w-ere  bled  of  their 
assets  by  speculating  holding  companies.  You  investors 
will  recall  the  dizzy  pyramiding  of  stocks,  of  bare-faced 
write-ups,  of  unconscionable  bonuses,  of  the  pur- 

529  chase  of  utility  plants  at  outrageously  high  figures 
and  the  issuance  of  securities  on  the  basis  of  such 

prices.  Instances  of  these  practices  can  be  cited  to  you 
from  coast  to  coast. 
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“I  have  no  desire  to  intimate  that  every  public  utility 
followed  such  practices.  There  were  many  notable  excep¬ 
tions.  But  there  can  be  no  question  that  in  the  lafet  decade 
the  power  business  was  dominated  by  financial!  pirates. 


* 


m  many 
perfectly 
the  utili- 
e  regula- 
were  do- 


“Now  that  is  what  had  been  going  on  throughout  the 
United  States.  Regulation  by  commissions  had 
states  proved  ineffectual.  In  some  states  it  was 
obvious  that  the  regulators  were  not  regulating 
ties,  but  in  effect,  the  utilities  were  regulating  thj 
tors.  In  other  states,  the  regulatory  commissions 
ing  an  honest  and  sincere  job,  but  were  hampered  by  the 
interminable  procedure  of  regulation,  with  rate  cases  some¬ 
times  dragging  through  a  decade.  And  so,  to  supplement 
regulation  by  commissions,  Congress  passed  the  Tennessee 
Valley  Authorities  Act.  This  Act  is  not  an  assault  upon 
private  ownership  and  management  of  public  utilities.  But 
it  is  a  determined  attack  on  private  mis-managem^nt  of  the 
public  business  of  power  at  the  expense  of  the  people  back 
home — consumers  and  investors  alike.  *  *  * 

“It  was  with  such  a  background  that  Congress  passed 
the  Tennessee  Valley  Authority  Act,  and  set  up  a  measure 
of  public  operation  of  the  power  business.  This  public 
operation  is  to  serve  as  a  yardstick  by  which  to  measure 
the  fairness  of  electric  rates.  It  has  an  additional  func¬ 
tion.  It  is  a  reminder  that  electricity  performs  a  public 
service.  It  is  a  reminder  that  unless  that  business  is  con¬ 
ducted  by  private  corporation  with  fairness,  withput  finan¬ 
cial  jugglery  and  with  a  due  sense  of  responsibility  to  the 
paramount  public  interest,  that  the  public  at  any  time  may 
itself  assume  the  function  of  providing  itself  with 
530  this  necessity  of  community  life.  ’  ’ 

“What  the  Tennessee  Valley  Authority  is  required 
to  do  in  its  power  program  is  to  set  up  an  area  tor  power 
operations.  That  area  is  to  be  on  a  comparable  basis  with 
typical  private  operations.  To  set  up  such  a  “yardstick” 
the  Authority  obviously  must  undertake  to  serve  an  area 
which  is  large  enough  and  sufficiently  concentrated,  and 
with  an  adequately  diversified  industrial,  commercial  and 
residential  load  to  provide  a  fair  test.  As  business  men, 
it  is  apparent  to  you  that  if  the  Authority  is  to  ^erve  only 
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the  parts  of  a  territory  which  a  private  utility  has  not 
chosen  to  serve,  or  is  to  serve  only  sparsely  populated 
areas,  the  result  of  our  operations  cannot  possibly  be  set 
up  as  a  measuring  rod.  The  Authority  will  necessarily 
have  to  undertake  to  serve  a  balanced  area,  including  some 
cities  of  substantial  size,  good  farm  territory  and  reasonaly 
favorable  distribution  possibilities. 

This  power  program  is  a  constructive  measure.  Con¬ 
gress  has  not  declared  a  national  policy  against  the  private 
ownership  and  operation  of  public  utilities.  It  has  rather 
provided  for  an  additional  measure  of  public  protection 
against  abuses  in  the  conduct  of  a  business  which,  by  its 
very  nature,  is  a  matter  of  fundamental  public  concern.” 

The  objective  of  making  electricity  more  broadly  avail¬ 
able  looks  to  the  electrification  of  America.  We  have  a 
tremendous  surplus  supply  of  electricity  in  the  country  as 
a  whole.  Within  the  Tennessee  Valley  privately  owned 
companies  have  facilities  between  30%  and  40%  in  excess 
of  demand.  The  TVA  is  erecting  more  facilities.  We  must 
drastically  revise  rate  structures  for  electricity.  The  rate 
levels  have  been  the  greatest  single  obstacle  to  increased 
use ;  thev  must  be  revised  downward.  High  rate  levels  are 
due  to  tradition,  to  monopoly  control  by  utilities,  to  the 
pressure  of  outrageous  capital  structure.  The  plans 
531  of  TVA  to  furnish  lower  rates  afford  the  quickest 
means  of  accomplishing  rate  revision  throughout  the 
country.  This  is  an  essential  part  of  the  new  national  pro¬ 
gram  inaugurated  by  the  TVA  Act. 

Marked  as  plaintiffs7  exhibits  177,  178,  179,  183  and  184 
for  identification  were  public  releases  of  TVA  giving  the 
texts  of  addresses  bv  Director  Lilienthal  made  in  the  latter 
part  of  1933  and  early  1934  in  Chattanooga,  Memphis, 
Nashville,  before  the  American  Academy  of  Political  and 
Social  Science  in  Philadelphia,  and  before  the  League  of 
Women  Voters  in  Boston,  wherein  his  statements  were  on 
the  same  subjects  as  those  included  in  plaintiffs’  exhibit 
175  for  identification. 

Marked  as  plaintiffs’  exhibit  176  for  identification  was 
a  public  release  of  TVA  entitled  “General  Information” 
dated  December,  1933,  stating,  among  other  things,  that 
the  objectives  of  the  TVA  include  the  utilization  of  Muscle 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  I^KES.  419 

Shoals  as  a  yardstick  in  determining  the  relative  costs  of 
public  and  private  power  operation.  The  release  also 
identifies  the  statement  included  in  plaintiffs’  exhibit  166 
for  identification,  supra ,  there  entitled  “The  Povfer  Policy 
of  the  Tennessee  Valley  Authority”,  as  a  statement  by  the 
Authority  of  its  power  policy,  and  as  a  statement  of  a 
major  policy. 

It  is  likewise  stated  that  the  region  to  be  served  by  TVA 
includes  northern  Alabama,  and  that  “every  effort  will  be 
made  to  avoid  the  construction  of  duplicate  physical  facili¬ 
ties,  or  wasteful  competitive  practices.  Accordingly,  where 
existing  lines  of  privately  owned  utilities  are  required  to 
accomplish  the  Authority’s  objective,  a  genuine  Effort  will 
be  made  to  purchase  such  facilities  on  an  equitable  basis.” 
There  is  also  set  out  in  detail  the  rates  to  be  charged  by 
TVA  for  electricity,  and  those  to  be  charged  to  their  con¬ 
sumers  by  municipalities  purchasing  from  T^A  which 
rates  are  fixed  by  TVA  in  the  contract  between  TVA 
532  and  such  municipalities. 

The  foregoing  TVA  releases  were  issued  by  the 
Director  of  Information  of  the  Tennessee  Valley  Authority. 
The  Board  of  Directors  of  the  Tennessee  Valley  Authority 
had  prior  to  the  issuance  of  these  releases  adopted  the  fol¬ 
lowing  minute : 

“It  was  decided  that  all  publicity  shall  issue  through  the 
Publicity  Department  and  that  special  publicity  dealing 
with  particular  phases  of  the  work  shall  have  the  approval 
of  the  director  concerned  before  it  is  released.” 

Marked  as  Plaintiffs’  Exhibit  181  for  identification  was 
a  public  TVA  release  which  identifies  David  E.  lllienthal 
as  the  Director  of  TVA  in  charge  of  its  power  program. 

The  foregoing  exhibits  175-179,  181,  183  and  184  for 
identification  were  in  each  of  the  cases  separately  offered, 
and  exhibited  to  the  Court,  to  show  the  nature  and  purpose 
of  the  national  power  program  of  which  the  PWA  power 
program  is  a  part,  namely  a  program  to  foster  public 
ownership  and  to  reduce  the  rates  of  local  electricity  utili¬ 
ties,  and  further  to  show  the  scheme  which  the  PWA  de¬ 
fendants  and  the  Tennessee  Valley  Authority,  an^  particu¬ 
larly  its  power  Director  Mr.  Lilienthal,  have  been  Cooperat¬ 
ing  to  carry  out  in  the  Alabama  towns  in  suit  ^nd  else- 
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where.  Plaintiffs’  counsel  referred  to  evidence,  thereto¬ 
fore  introduced,  showing  this  cooperation  with  respect  to 
some  of  the  Alabama  towns.  The  defendants  objected  to 
the  Exhibits!  separately  on  the  ground  i  4  That  they  are  ir¬ 
relevant  to  any  of  the  issues  in  these  cases,  and  also  on  the 
ground  that  they  are  incompetent  and  not  binding  against 
any  of  the  defendants”.  The  objections  were  severally 
sustained  and  exceptions  were  separately  noted. 

The  plaintiffs  offered  and  there  were  received  in 
533  evidence  the  following  Exhibits: 

Exhibit  194.  Press  release  No.  33  of  the  Federal 
Emergency  Administration  of  Public  Works  dated  August 
1,  1933,  states  that  Circular  No.  1  of  the  PWA  had  been 
ordered  sent  i to  all  state  PWA  officers  for  their  guidance  in 
handling  non-federal  applications. 

Exihibit  195.  The  text  of  an  address  bv  the  Adminis- 
trator,  Harold  L.  Ickes,  at  the  United  States  Conference  of 
Mayors  in  Chicago  on  September  23,  1933,  which  among 
other  things  states : 

“It  is  now  largely  in  the  hands  of  the  mayors  of  our 
cities  to  determine  whether  the  Public  Works  Program  will 
fully  serve  its  purpose  in  aiding  in  the  economic  recovery 
of  the  country.  Our  National  Treasury  is  waiting  to  be 
drawn  upon  for  hundreds  of  millions  of  dollars  for  useful 
public  works.  The  Administration  in  Washington  can  ap¬ 
prove  your  projects  and  advance  funds  necessary  to  com¬ 
plete  them.” 

“The  Public  Works  Program,  contemplating  as  it  does 
the  expenditure  of  funds  in  excess  of  $1,750,000,000  for 
State  and  municipal  projects,  offers  the  greatest  opportunity 
for  municipal  improvements  in  the  history  of  any  country. 
We  are  willing  to  advance  you  as  an  outright  gift  30  per¬ 
cent  of  your  outlay  for  labor  and  material  on  an  approved 
plan.  We  ask  you  to  pay  for  the  balance  of  the  project. 
But  we  are  willing  to  help  you  to  finance  your  share.  We 
will  advance  you  the  remaining  70  percent  upon  approved 
security  and  by  approved  security  I  don’t  mean  that  we 
will  be  as  finicky  about  the  security  that  you  may  offer  as 
would  be  the  investment  bankers  with  whom  you  are  ac¬ 
customed  to  deal.  We  will  lend  you  this  70  percent  at  4 
percent  interest  and  permit  you  to  amortize  it  over  a  period 
not  to  exceed  30  years. 
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4 ‘Here  is  an  opportunity  to  build  necessary  and 

534  desirable  public  works  on  more  favorable  terms  than 
you  have  ever  had  before  or  than  you  may  <j>ver  have 

again.  Do  you  need  new  water  works,  or  an  extension  of 
your  present  plant?  Do  you  want  a  new  or  improved 
sewage  system?  Do  you  require  bridges  or  viiducts  or 
public  buildings  or  roads  or  new  schools?  These  things 

and  others  you  may  have  on  unbelievable  generous  terms. 

#  *  * 

“Naturally,  the  purpose  of  the  Public  Works  program 
is  not  merely  to  do  work  for  the  sake  of  doing  the  work. 
We  want  to  increase  buying  power  because  it  is  realized 
that  without  increasing  buying  power  our  recovjery  pro¬ 
gram  will  fail.  In  this  the  municipalities  are  as  mijch  inter¬ 
ested  as  the  Federal  Government. 

“If  at  the  same  time  that  we  increase  buying  power  we 
build  useful  and  socially-desirable  public  works^  we  are 
accomplishing  two  fine  results  by  the  same  effort.  I  need 
not  point  out  to  you  that  for  every  hundred  thousand  men 
at  work  on  public  works  projects  there  are  at  least  an  equal 
number  at  work  back  of  the  lines  in  saw  mills,  in  stfeel  mills, 
in  factories,  in  quarries,  and  on  railroads,  producing  ma¬ 
terials  and  performing  services  necessary  to  supply  the 
men  on  actual  projects  with  what  they  need  for  th^ir  work. 
And  as  these  men  on  the  works  and  back  of  the  lines  ac¬ 
quire  buying  power,  they  are  in  a  position  to  increase  the 
buying  power  of  others.  They  will  be  buying  mobre  cloth¬ 
ing.  They  will  be  sending  their  children  to  school.  They 
will  be  able  to  afford  more  and  better  food.  A  new  auto¬ 
mobile  will  not  be  beyond  their  hopes.  They  will  want  to 
repaint  their  houses  and  repair  them.  Thus,  they  will  be 
helping  turn  the  wheels  of  industry,  giving  employment  to 
those  who  in  their  turn  will  give  further  employment  to 
others,  until  the  recovery  movement  will  be  able  to  keep 
moving  of  its  own  momentum  and  the  stimulus  which  we 
are  now  ready  and  willing  to  provide  in  the  way  <^f  public 
works  will  no  longer  be  necessary.” 

535  Exhibit  196.  Press  Release  No.  49  of  the  Federal 
Emergency  Administration  of  Public  Works  dated 

August  13,  1933,  notes  that  the  National  Planning  Board 
of  PWA  is  beginning  a  series  of  regional  meetings  to  study 
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public  works  plans  of  various  localities  and  to  coordinate 
them  into  a  national  plan.  The  release  states: 

“In  advance  of  its  regional  meetings  the  Board  has  al¬ 
ready  written  to  each  regional  advisor  emphasizing  the 
necessity  to  encourage  and  stimulate  local  and  regional 
planning  agencies  as  the  best  means  of  developing  a  na¬ 
tional  plan. 

‘  Local  initiative  and  responsibility  is  essential  to  both 
the  rapid  development  and  the  permanent  value  of  such  a 
plan/  the  Board  said  in  its  letter  to  regional  advisors.  ‘It 
is,  therefore,  hoped  that  the  regional  Advisors  will  make, 
have,  and  take  every  reasonable  opportunity  to  further  the 
organization  of  planning  boards  and  commissions  where 
none  now  exist,  or  where  they  have  ceased  to  function,  to 
secure  preparation  of  comprehensive  plans  by  competent 
consultants,  and  encourage  existing  planning  organiza¬ 
tions.  y  99 

Exhibit  198.  Press  Release  No.  113  of  the  Federal  Emer- 
<renev  Administration  of  Public  Works  states  that  Colonel 
H.  M.  Waite,  Deputy  Administrator  of  PWA  had  accepted 
an  offer  of  the  American  Municipal  Association  to  assist 
municipalities  in  preparing  applications  for  projects. 

Exhibit  1^7.  Press  Release  No.  74  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works,  dated  Aug.  24,  1933, 
announces  the  appointment  of  the  executive  secretary  of 
the  United  States  Conference  of  Mayors  to  act  as  liaison 
officer  of  PWA  with  municipalities.  He  will  inform  PWA 
of  the  progress  of  cities  through  the  aid  of  the  Public 
Works  Program  and  will  aid  municipal  officials  in  obtain¬ 
ing  benefits  of  the  program. 

Exhibit  19£).  Press  Release  No.  116  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  dated  Sep- 
536  tember  12,  1933,  announces  that  in  its  speed-up  drive 
PWA  will  send  its  Deputy  Administrator,  General 
Counsel,  Finance  Director  and  a  member  of  its  public  rela¬ 
tions  staff  on  a  6000  mile  airplane  tour  so  the  country  may 
get  a  better  idea  of  the  purposes  of  PWA.  The  party  will 
confer  with  and  advise  PWA  state  officials  in  the  various 
regions.  The  need  for  speed  will  be  emphasized. 

Exhibit  200.  Press  Release  No.  118  of  the  Federal  Emer- 
srenev  Administration  of  Public  Works  announces  allot- 
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ments  for  19  non-Federal  projects  (none  are  po\^er  proj¬ 
ects)  and  quotes  Administrator  Ickes  as  saying  j  that  the 
speeding  up  process  in  non-Federal  allotments  i^  bearing 
fruit,  that  PWA  is  not  waiting  on  technicalities  bjit  makes 
tentative  allotments  so  that  plans  may  be  completed  and 
work  started  with  a  minimum  of  delay.  He  als^)  stated: 

4 ‘The  law  permits  the  Government  to  make  [outright 
grants  up  to  30  percent  of  the  cost  of  labor  and  njiaterials. 
Non-Federal  public  bodies  which  received  allotments  today 
took  advantage  of  this  opportunity  to  meet  part  o^  the  ex¬ 
pense  of  their  local  construction  while  they  finapced  the 
balance  through  other  means.  All  local  officials  ^ould  do 
well  to  study  the  opportunity  offered  by  the  section  of  the 
law  permitting  grants.  It  permits  the  Government  j  to  cause 
employment  without  bearing  the  entire  financial  lpad.” 

Exhibit  201.  Press  Release  No.  135  of  Federal  Emer¬ 
gency  Administration  of  Public  Works,  dated  September 
18,  1933,  reports  on  the  progress  of  the  airplane  to  ir.  The 
Deputy  Administrator  wires  the  Administrator  that  muni¬ 
cipalities  realize  the  necessity  for  speed. 

Exhibit  203.  Press  Release  No.  144  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works,  dated  September 
23,  1933,  notes  end  of  the  airplane  tour  and  the  Deputy 
Administrator  reports  that  the  PWA  program  is 
537  gaining  momentum.  He  found  some  opposition  to 
the  PWA  wage  scales  but  cleared  away  mijch  mis¬ 
understanding  with  his  explanation  that  the  30%  grant 
more  than  offsets  increased  labor  costs.  Another  of  the 
party  reported: 

“By  and  large  there  will  be  plenty  of  projects  sound 
enough  to  accept.  The  purpose  of  the  Federal  graht  of  30 
percent  in  some  parts  of  the  country  was  generally  mis¬ 
understood.  Col.  Waite  has  made  it  clear  that  tl^e  grant 
more  than  covers  the  increased  cost  due  to  higher  wages 
and  shorter  hours.  The  cities  now  realize  that  the  grant 
is  the  Federal  Government’s  contribution  to  restore  pur¬ 
chasing  power  and  that  some  of  the  responsibility  rests 
upon  the  municipality  itself.” 

“Past  financial  difficulties  of  the  applicant  will  i^ot  nec¬ 
essarily  stand  as  a  bar  to  eligibility  for  aid  under  t)ie  Pub¬ 
lic  Works  Act.  Unemployment  must  be  helped.  Jhe  ap- 
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plicant  can  show  not  only  a  budget  currently  balanced,  but 
a  projected  spending  program  adjusted  to  known  present 
factors.” 

Exhibit  204.  Press  Release  No.  152  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works,  dated  September 
25,  1933,  states,  among  other  things: 

“Within  the  past  two  weeks  there  has  been  a  noticeable 
increase  in  applications  for  non-Federal  loans  due  to  the 
continued  pressure  of  the  PWA.  and  the  recent  appeals  of 
the  Administrator  to  municipalities  and  local  authorities 
for  the  submission  of  practical  and  useful  applications. 
The  number  of  non-Federal  applications  reaching  Wash¬ 
ington  after  submission  to  the  State  Advisory  Boards  have 
grown  day  by  day.  Approvals  have  now  been  granted  to 
131  non-Federal  projects. 

“Thus  far  the  PWA  has  approved  more  than  2,200  proj¬ 
ects  of  every  character  after  examining  and  rejecting  as 
many  more  which  were  found  to  be  impractical  or  unneces¬ 
sary  and  not  designed  to  remove  men  from  relief  rolls  to 
pay  rolls.” 

Exhibit  205.  Press  Release  No.  153  of  the  Federal 
538  Emergency  Administration  of  Public  Works  states, 
among  other  things : 

“Federal  agencies  today  continued  to  press  PWA  offi¬ 
cials  for  additional  allotments  despite  the  fact  they  have 
received  the  great  majority  of  the  allotments  to  date.  *  *  * 

“Col.  Waite  asked  the  Federal  officials  seeking  more 
funds  what  progress  they  had  made  in  turning  allotments 
alreadv  made  into  men  at  work.  In  most  cases  he  was  in- 
formed  that  contracts  were  being  advertised  or  let  and  that 
where  men  were  not  actually  at  work  on  construction  proj¬ 
ects  alreadv  thev  would  be  soon. 

“The  Deputy  Administrator  remained  convinced  that 
enough  non-Federal  projects  would  be  presented  to  permit 
proper  allotment  of  the  balance  of  the  $3,300,000,00  fund 
by  the  first  of  the  year  but  warned  non-Federal  bodies  not 
to  be  slow  because  Government  agencies  were  clamoring 
for  the  remainder  of  the  funds.” 

Exhibit  206.  Press  Release  No.  209  of  the  Federal  Emer- 
gencv  Administration  of  Public  Works,  dated  Oct.  19,  1933, 
publicizes  a  report  on  state  legislation  by  the  assistant  gen¬ 
eral  Counsel  of  PWA,  which  states  in  part: 
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539  “The  greatest  obstacle  with  which  th^  Public 
Works  Program  has  met  are  the  restrictions  and 

limitations  placed  upon  States  and  municipalities  by  the 
provisions  of  State  constitutions  and  State  statutes.” 

“Where,  however,  restrictions  are  purely  statutory,  a 
forceful  executive  and  legislature  willing  to  cooperate  can 
make  the  benefits  of  the  Act  available  to  their  constituents. 
There  are  several  means  available  in  such  a  case :  First,  it 
is  desirable,  where  such  a  law  does  not  already  exist,  to 
pass  a  revenue  bond  act.  Under  a  revenue  bond  act  the 
security  in  back  of  the  bonds  is  the  revenue  from  f;he  par¬ 
ticular  project  involved,  which  is  thus  made  to  pay  its  own 
way  without  any  additional  burden  to  the  taxpaye4 
Another  method  is  to  authorize  cities  to  borrow  from  the 
Federal  Government  without  regard  to  any  statutory  debt 
limits  and  to  dispense  with  the  necessity  of  referendum 
elections,  notice  of  hearings,  and  other  time-devouring  im¬ 
pediments,  such  as  the  requirement  of  public  sale.’f 
“A  third  method  is  to  make  the  raising  of  the  debt  limit 
dependent  on  review  by  a  State  commission  set  up  for  the 
purpose.” 

“A  fourth  method,  and  probably  the  best,  is  exemplified 
by  Chapter  26  of  the  Acts  passed  by  the  Extra  Session  of 
the  General  Assembly  of  Virginia  in  1933.  This  l^w  is  in 
effect  for  a  limited  period  of  time  and  deals  specifically 
with  loans  and  grants  by  the  Federal  Emergency  Adminis¬ 
trator  of  Public  Works  to  the  counties,  cities  and  towns 
of  Virginia.  It  supersedes  the  provisions  of  all  inconsis¬ 
tent  laws,  general  or  special,  including  charters,  ahd  con¬ 
fers  powers  which  are  in  addition  to  the  powers  conferred 
in  other  laws.  Instead  of  being  simply  a  revenue  bond  act 
or  removing  the  specific  restrictions,  or  raising  the 

540  debt  limit,  and  going  no  further,  the  Virginia  Act 
accomplishes  all  of  these  results  and  at  thp  same 

time  sweeps  away  all  statutory  limitations  on  the  issuance 
of  bonds  contained  in  other  statutes  of  the  States.” 

“The  main  object  of  any  legislation  should  be  to  make 
more  expeditious  the  obtaining  of  loans  and  grants  from 
the  Administration  and  the  removal  of  the  numerous  re¬ 
strictions,  ambiguities  and  outright  contradictions)  which 
at  present  seriously  hamper  municipalities  when  thejp  come 
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to  the  Federal  Emergency  Administration  of  Public  Works 
for  a  loan  or  a  grant.’ ’ 

Exhibit  207.  Press  release  309  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  announces  an  allot¬ 
ment  of  $250,000  to  the  National  Planning  Board  of  PWA 
to  carry  out  its  work  of  stimulating  local  planning  of  public 
works  by  States  and  cities ;  the  program  contemplates  send¬ 
ing  technical  advisers  to  state  and  city  planning  units. 

Exhibit  208.  Press  release  380  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works,  dated  December  17, 
1933,  states  that  the  Administrator  has  instructed  PWA 
state  engineers  to  continue  getting  non-federal  projects  in 
to  Washington  as  fast  as  possible  regardless  of  the  ap¬ 
proaching  exhaustion  of  the  public  works  fund.  The  Ad¬ 
ministrator  acted  when  some  States  with  large  allocations 
slowed  down  in  preparing  projects. 

Exhibit  209.  Press  release  1165  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works,  dated  Dec.  30,  1934, 
states  that  the  President  had  written  the  Governors  of  the 
States  offering  the  assistance  of  PWA  in  preparation  of 
legislation  to  enable  public  bodies  to  obtain  fuller  benefits 
of  whatever  additional  public  works  program  might  be 
authorized  by  Congress.  The  Legal  Division  of  PWA, 
which  already  has  assisted  States  at  their  request  in  the 
preparation  of  legislation  to  facilitate  the  public 
541  works  program,  was  designated  by  the  President  to 
assist  the  States  upon  their  invitation.  A  typical 
letter  says  in  part: 

“Our  experience  in  the  past  eighteen  months  has  brought 
to  light  the  difficulty  of  gearing  the  legal  machinery  which 
has  served  municipalities  of  your  State  adequately  for  dec¬ 
ades  to  the  speed  with  which  the  Federal  Government  must 
extend  credit  to  achieve  desired  results.  It  has  been  found 
that  revision  of  the  procedure  relative  to  municipal  financ¬ 
ing  is  essential,  at  least,  for  the  duration  of  the  existing 
emergency.  I  wish  to  submit  for  your  consideration  in  for¬ 
mulating  your  legislative  program,  the  following  general 
suggestions : 

(1)  Simplification  of  the  procedure  for  the  authorization 
and  financing  by  municipalities  of  public  works  projects, 
for  example,  by  eliminating  the  requirement  for  an  election 
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and  in  lieu  thereof  substituting  a  permissive  referendum 
on  bond  issues,  by  shortening  the  periods  of  notices  before 
such  referendum  elections,  and  by  permitting  th|e  sale  of 
bonds  privately  to  the  Federal  Government. 

(2)  Conferring  of  additional  powers  upon  municipalities 
to  undertake  public  works  projects  and  issue  |bonds  to 
finance  the  same,  including  the  relaxing  of  statutory  limi¬ 
tations  upon  taxing  power  to  pay  debts,  and  the  delegation 
of  a  broader  authority  to  municipal  officials  to  make  such 
contracts  with  the  Federal  Government  as  are  deemed  in 
the  best  interests  of  the  municipality. 

(3)  Creation  of  municipal  improvement  authorities  with¬ 
out  power  to  tax,  but  with  power  to  issue  bond^  payable 
solely  from  the  income  of  revenue-producing  improve¬ 
ments,  such  as  water,  sewer,  and  electric  light  ai^d  power 
systems. 

(4)  Authorizing  municipalities  to  engage  in  slum  clear¬ 
ance,  including  condemnation  of  necessary  lands,  and  the 

construction,  operation  and  maintenance  of  low-cost 
542  housing,  to  make  contributions  therefor,  and.  to  enter 
into  contracts  with  the  Federal  Government  in  con¬ 
nection  therewith. 

(5)  Providing  for  the  creation  of  non-profit  public  bene¬ 
fit  corporations  or  agencies  to  provide  for  the  electrifica¬ 
tion  of  rural  communities  with  the  assistance  of  the  Fed¬ 


eral  Government. 

(6)  Validation  of  bonds  and  other  obligations  heretofore 
issued  by  municipalities  for  public  works  projects  and  sold 
to  the  Federal  Government. 

If  you  will  write  me  how  you  feel  about  these  sugges¬ 
tions,  I  will  request  Administrator  Ickes  to  have  prepared 
such  bills  as  may  be  deemed  advisable. 

Quite  apart  from  the  above  suggestions,  I  think  it  would 
be  helpful  if  arrangements  could  be  made  whejreby  the 
Public  Works  Administration  is  furnished  with  Copies  of 
all  laws  enacted  at  the  forthcoming  legislative  session. 
This  will  materially  aid  the  Administration  in  advancing 
funds  on  approved  projects. 

Very  sincerely, 


FRANKLIN  D.  ROOSEVELT.” 
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Exhibit  211.  Press  release  No.  1192  of  the  Federal 
Emergency  Administration  of  Public  Works  states  that 
PWA  state  engineers  have  been  given  questionnaires  and 
schedules  to  be  filled  out  by  local  public  bodies  in  order  to 
survey  available  public  works  projects  which  might 

543  be  useful  in  connection  with  the  President’s  pro¬ 
gram.  Projects  providing  for  employment  of  the 

maximum  amount  of  direct  labor  were  emphasized. 

Exhibit  212.  Press  release  No.  1419  of  the  Federal 
Emergency  Administration  of  Public  Works,  dated  June 
16,  1935,  is  an  article  by  Administrator  Ickes  giving  an  ac¬ 
counting  of  his  two-year  stewardship.  He  emphasizes  the 
employment  given  by  PWA  projects,  pointing  out  that  es¬ 
sential  public  works  which  in  the  ordinary  course  of  events 
would  have  been  delayed  for  many  a  decade  now  promote 
the  material  and  cultural  welfare  of  the  Nation.  To  pro¬ 
mote  construction,  PWA  offered  free  grants  of  30%  of 
the  cost  of  labor  and  materials.  PWA  checked  the  down¬ 
ward  trend  of  construction.  PWA  had  to  chart  its  own 
course,  set  its  own  precedents,  pioneer  its  entire  program. 
Yet  projects  have  been  required  to  have  lasting  social 
usefulness,  as  well  as  giving  employment. 

Statisticians  are  without  means  of  accuratelv  estimating 
the  numbers  of  these  behind-the-lines  workers,  but  evidence 
they  have  gathered  indicates  the  figure  approximately  2,000,- 
000  whose  employment  was  made  possible  largely  through 
the  expenditure  of  nearly  $1,000,000,000  for  materials.  And 
each  of  these  wage-earners,  statistics  show,  provides  for 
an  average  of  four  dependents. 

Exhibit  213.  Press  release  No.  1564  of  the  Federal 
Emergency  Administration  of  Public  Works  states  that 
the  Administrator  has  announced  that,  stimulated  by  the 
President’s  order  setting  Sept.  12  (1935)  as  the  deadline 
for  receipt  of  applications,  local  public  bodies  have  filed 
over  4000  applications  for  loans  and  grants  and  for  grants 
only  under  the  new  program,  under  which  45%  grants  are 
given.  A  10,000  mile  airplane  tour  of  PWA  officials  has 
been  made  in,  the  interest  of  expediting  the  public  works 
program,  visiting  virtually  every  state. 

Exhibit  214.  Dated  November  16,  1933,  is  a  mem- 

544  orandum  to  all  PWA  state  engineers  over  the  name 
of  H.  M.  Waite,  the  Deputy  Administrator,  stating: 
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“The  following  extract  from  a  letter  frqm  one  of 

545  our  State  Advisory  Boards  is  indicative  jof  action 
that  may  be  taken  to  stimulate  the  submitial  of  ap¬ 
plications  to  the  Public  Works  Administration.  This 
scheme  is  meeting  with  success  in  a  number  of  states. 

‘  Yesterday  we  held  the  first  of  a  series  of  projected 
meetings  which  will  cover  this  whole  state,  carrying  the 
program  of  PWA  out  into  the  country. 

The  Mayor  was  host  at  a  luncheon  to  eighty-tvjo  guests. 
The  Mayors,  City  Engineers,  City  Attorneys,  interested 
citizens  and  members  of  the  Seventh  Congressibnal  Dis¬ 
trict  were  in  attendance.  Our  Chairman  and  Sjtate  En¬ 
gineer  with  myself  represented  PWA. 

The  meeting  was  a  distinct  success.  It  provided  informa¬ 
tion  which  set  at  rest  many  stories  and  rumors  that  PWA 
was  Santa  Claus  in  disguise.  It  opened  the  way  tb  a  num¬ 
ber  of  Cities  to  undertake  projects  which  had  l|)een  dis¬ 
carded  and  it  made  clear  to  every  one  in  attendance  that 
the  way  has  been  provided,  for  those  who  can  avhil  them¬ 
selves  of  the  privilege,  to  take  men  off  relief  rolls  and  put 
them  on  pay  rolls  with  the  very  same  money. 

So  successful  does  our  Board  consider  the  meeting  that 
we  have  today  scheduled  similar  ones  in  each  Congres¬ 
sional  District  in  the  State.  ’  9  7 

Exhibit  215.  Dated  March  11,  1936,  is  letter  ol  instruc¬ 
tions  No.  52  to  State  PWA  directors  and  Divisiqn  Heads 
over  the  name  of  Horatio  B.  Hackett  Assistant  Adminis¬ 
trator,  stating  in  part  that  state  directors  will  npt  solicit 
applications  as  the  PWA  has  no  funds  for  allocations  at 
this  time. 

Exhibit  216.  Dated  April  29,  1935,  is  Staff  Order  No.  1 
of  the  Federal  Emergency  Administration  of  Public  Works 
to  all  Division  Heads  setting  forth  a  telegram  f^om  Ad¬ 
ministrator  Ickes  to  all  State  Engineers  authorizing  them 
to  accept  new  applications  for  non-federal  projects, 

546  applications  to  be  prepared  as  in  the  past  shbject  to 
a  future  change  in  PWA  rules,  and  directing  that 

this  matter  be  given  widespread  publicity  in  eabh  Engi¬ 
neer’s  territory. 

The  plaintiffs  separately  offered  each  of  the  fol- 

547  lowing  exhibits,  marked  for  identification  as  indi¬ 
cated,  and  exhibited  to  the  Court: 
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Exhibit  217.  Press  release  No.  52  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works,  dated  Aug.  15,  1933, 
announces  the  appointment  of  ten  regional  inspectors  as¬ 
signed  to  various  regions,  of  the  country,  to  be  under  the 
direction  of  Louis  ft.  Glavis,  head  of  the  Division  of  In¬ 
vestigations  i  of  the  PWA.  These  inspectors  will  be  in 
charge  of  the  PWA  investigators  in  the  field,  with  the  duty 
to  assure  that  PWA  money  is  spent  as  intended,  and  to 
investigate  complaints. 

Exhibit  218.  Press  release  No.  299  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works,  dated  Nov.  20, 1933, 
states  that  as  a  safeguard  against  graft,  waste  and  slip¬ 
shod  work  inspectors  will  be  assigned  to  check  up  on  each 
non-federal  project  and  that  the  inspection  work  will  be 
directed  by  an  Inspections  Division  which  will  see  that 
money  on  non-federal  projects  is  spent  as  intended. 

Exhibit  219.  Press  release  No.  452  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  states  that  inspec¬ 
tors  are  assigned  to  projects  from  start  to  finish  to  see  that 
work  is  done  according  to  the  plans  and  specifications  sub¬ 
mitted  to  PWA,  that  costly  methods  of  construction  and 
extravagant  materials  are  not  used,  that  the  30  hour  week, 
minimum  wage,  and  other  provisions  of  the  PWA  act  are 
observed  on  non-federal  projects. 

Exhibit  220.  Press  release  No.  460  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  states  that  work¬ 
men  on  public  works  projects  may  make  complaints  to 
PWA  inspectors  as  to  any  form  of  “ kickback’ ’  or  extor¬ 
tion  and  the  inspector  may  require  restitution.  PWA  will 
refuse  to  advance  money  under  allotments  where  restitu¬ 
tions  are  not  made.  PWA  holds  the  purse  strings  on  every 
allotment  until  the  work  to  be  done  is  finished.  Both  the 
loan  and  grant  will  be  paid  over  in  installments  or 
548  deposited  in  escrow  whence  no  withdrawals  may  be 
made  except  with  the  consent  of  PWA. 

Exhibit  221,  Press  release  No.  462  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  states  that  local 
officials  must  show  what  the  money  has  been  spent  for  be¬ 
fore  they  get  it.  Materials  and  methods  used  must  be  up 
to  the  standards  as  approved  by  PWA  in  the  plans  and 
specifications.  Inspectors  will  require  shoddy  work  to  be 
torn  out. 
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Exhibit  223.  Press  release  No.  478  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  announces  the  re¬ 
scission  of  thirty  allotments  for  non-federal  projects  in 
some  cases  because  the  recipients  had  failed  to  comply 
with  the  PWA  requirements  for  the  30  hour  week  ^nd  with 
the  minimum  wage  rates  fixed  by  PWA. 

Exhibits  225,  229’  and  230.  Press  releases  No.  558,  No. 
1818,  and  No.  1833  of  the  Federal  Emergency  Adipinistra- 
tion  of  Public  Works  announce  further  rescission  jof  allot¬ 
ments  for  non-federal  projects  because  of  failure  qf  recip¬ 
ients  to  comply  with  PWA  requirements. 

Exhibit  224.  Press  release  No.  533  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  announces  that, 
pursuant  to  the  determination  of  the  Administrator  and  a 
resolution  of  the  Special  Board  for  Public  W^orks,  no  proj¬ 
ect  financed  by  public  works  funds  is  to  be  named  without 
the  prior  consent  of  PWA  nor  may  it  be  named  aft^r  a  liv¬ 
ing  person. 

Exhibit  226.  Press  release  No.  721  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  announces  that  the 

c*  * 

Administrator  had  disapproved  a  proposed  contract  be¬ 
tween  the  St.  Paul-Minneapolis  Sanitary  District  and  a 
firm  of  consulting  engineers,  and  had  exercised  t[he  gov¬ 
ernment’s  right  to  supervise  the  project  by  ordering  im¬ 
mediate  beginning  of  the  sewage  works  for  the  Twin  Cities, 
to  be  financed  by  PWA,  with  a  board  of  nationally 
549  known  engineers  named  by  the  Administrator  to 
examine  various  phases  of  the  project  and)  super¬ 
vise  the  plans  subject  to  the  Administrator’s  approval. 
There  had  been  much  bickering  and  dispute  about  the  pro¬ 
posed  contract  with  the  engineers  and  the  Administrator 
announced  that  he  had  little  faith  in  the  success  of  any 
contract  for  professional  services  when  it  is  evolved  from 
bitter  controversy.  The  engineering  board  named  by  the 
Administrator  will  have  many  technical  decisions  to  make 
to  avoid  waste  or  a  type  of  plant  not  suitable  for  the  com¬ 
munity. 

Exhibit  227.  Press  release  No.  1046  of  the  federal 
Emergency  Administration  of  Public  Works  announces 
that  PWA  has  demanded  immediate  termination  oj  a  con¬ 
struction  contract  between  a  contractor  and  the  recipient 
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of  a  PWA  allotment  for  a  transit  railway  line.  PWA  acted 
on  Evidence  from  its  inspectors  of  faulty  construction  by 
the  contractor,  and  demanded  that  the  recipient  reorganize 
its  engineering  supervision  staff  in  a  manner  satisfactory 
to  PWA.  Further  funds  would  be  withheld  if  the  recip¬ 
ient  failed  to  comply  with  the  demand  of  PWA. 

Exhibit  228.  Press  release  No.  1647  of  the  Federal 
Emergency  Administration  of  Public  Works  announces 
that,  where  projects  are  financed  under  the  Emergency 
Relief  Act  of  1935,  PWA  will  not  be  required  by  the  Works 
Progress  Administration  to  use  labor  from  relief  rolls  in 
communities  where  sufficient  relief  labor  is  unavailable. 

The  i  purpose  for  which  the  foregoing  Exhibits 
550  were  offered  was  stated  by  counsel  for  the  plaintiffs 
as  follows: 

I  may  state  that  the  purpose  of  offering  these  exhibits 
217  to  230,  inclusive,  is  to  prove  that  PWA  by  contract 
exercised  control  over  wages,  hours  of  labor,  conditions  of 
labor  wage  preferences,  plans  and  specifications  of  con¬ 
struction,  and  other  matters  of  what  we  claim  to  be  purely 
of  state  concern,  on  projects  which  were  local  non-Federal 
projects  being  constructed  in  the  various  states. 

They  show  that  this  control  was  exercised  by  contract; 
that  it  was  enforced  by  the  appointment  of  a  large  number 
of  inspectors  who  went  about  the  country  seeing  that  all 
rules  and  regulations  of  PWA  were  obeyed;  and  it  was 
further  enforced  by  control  of  the  purse  strings,  as  stated 
bv  the  Administrator;  and  that  wherever  there  was  anv 
failure  to  comply  with  rules  and  regulations  of  PWA  the 
allotment  was  canceled  and  no  money  was  advanced  for  the 
project,  even  though  it  was  in  process  of  execution.  For 
example  one  exhibit,  plaintiffs’  exhibit  217,  release  No.  52, 
refers  to  the  appointment  of  10  regional  inspectors  under 
the  direction  of  Mr.  Glavis. 

Counsel  for  the  defendants’  objected  to  the  foregoing 
exhibits  on  the  following  ground : 

Mr.  Holtzoff :  If  your  Honor  please,  we  object  to  these 
exhibits  as  a  group,  and  to  each  of  them  severally,  on  the 
ground  that  they  are  irrelevent,  in  that  they  do  not  relate 
to  the  projects  here  in  litigation.  The  question  before  your 
Honor,  if  I  may  say  so  again,  is  the  validity  of  11  contracts 
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made  or  proposed  to  be  made  by  the  Administrator. 
Whether  or  not  control  over  labor  conditions  was  exercised 
by  the  Administrator  in  respect  of  other  projects  is  im¬ 
material  and  irrelevant.  If  the  issue  has  any  bearing  in 
the  case,  it  must  be  limited  to  those  project^.  In  or- 

551  der  to  ascertain  whether  or  not  such  cohtrol  was 
exercised  as  to  those  projects,  we  must  turijL  to  what 

was  done  in  respect  to  them,  and  to  the  contract^  here  in 
litigation. 

As  a  matter  of  fact,  the  record  shows  that  in  no^ie  of  the 
contracts  are  there  any  clauses  conferring  upon  the  Ad¬ 
ministrator  the  power  to  which  my  friend  refers.  In  some 
of  them  the  contracts  were  amended  subsequent  to  the  in¬ 
stitution  of  these  suits,  in  order  to  delete  therefrom  some 
of  the  clauses  to  which  our  adversaries  so  vociferously  ob¬ 
ject.  They  are  out  of  the  case,  and  the  only  things  before 
your  Honor  are  the  amended  contracts.  Therefore  we 
respectfully  submit  that  the  evidence  now  offered  is  imma¬ 
terial. 

The  offer  of  each  exhibit  was  separately  made  in  each 
case  and  separately  objected  to,  the  objections  wcire  sepa¬ 
rately  sustained  and  exceptions  separately  granted. 
Whereupon  the  following  occurred: 

552  Mr.  Acheson.  Your  Honor,  during  the  testimony 
of  Mr.  Rau,  reference  was  made  to  two  corhmunica- 

tions,  one  from  the  Administrator  to  the  President,  and 
one  from  the  President  to  the  Administrator.  I  should  like 
to  ask  for  those  documents  at  this  time.  They  have  been 
subpoenaed. 

####*#**t* 

The  Court.  Are  you  going  to  produce  them? 

Mr.  Frank.  I  want  to  make  an  explanation  as  to  |the  non¬ 
production. 

The  Court.  Very  well. 

Mr.  Frank.  These  documents  requested  are  described  in 
the  subpoena  duces  tecum  as  a  letter  dated  September  8, 
1934,  from  Harold  L.  Ickes,  Federal  Emergency  Adminis¬ 
trator  of  Public  Works,  to  the  President;  and  a  mbmoran- 
dum  dated  Hyde  Park,  September  10,  1934,  to  Harold  L. 
Ickes,  Federal  Emergency  Administrator  of  Public  Works, 
initialed  in  pencil  “F.  D.  R.” 
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Those  papers  are  not  being  produced,  for  two  reasons, 
the  first  of  which  I  will  state  thus : 

One  of  them  is  a  memorandum  dated  Hyde  Park,  Sep¬ 
tember  10,  1934,  initialed  in  pencil  “F.  D.  R.” — obviously 
the  President  of  the  United  States. 

I  am  authorized  by  the  President  of  the  United  States 
to  say  that  he  considers  that  document  privileged;  that  he 
considers  it  not  in  the  public  interest,  and  prejudicial  to  the 
public  interest  and  to  the  interest  of  the  Government,  that 
that  memorandum  should  be  produced. 

As  to  the  other  memorandum,  his  views  are  the  same. 
The  memorandum  addressed  to  the  President  falls  in  the 
same  category,  and  the  Administrator  objects  to  the  pro¬ 
duction  of  the  documents,  and  is  unwilling  to  produce  them 
for  like  reasons. 

After  extended  argument  by  Mr.  Frank  for  the  defen¬ 
dants  and  Mr.  Baker  and  Mr.  Acheson  for  the  plain- 
553  tiffs,  the  Court  ruled  as  follows: 

The  Court.  I  do  not  think  there  is  any  question 
here  at  all.  In  fact,  I  am  surprised  that  there  really  should 
be  so  much  controversy  about  this.  The  attorneys  for  the 
plaintiffs  have  evidently  got  everything  that  could  be  found 
that  had  been  printed  or  published.  The  last  thing  is  a 
communication  from  the  Administrator  to  the  President, 
and  the  only  purpose  I  can  discover  of  that  is  to  show  that 
what  the  Administrator  finally  did  was  done  by  authority 
of  the  President. 

The  President,  through  Government  counsel,  asserts  that 
in  his  opinion  the  disclosure  of  that  would  be  detrimental  to 
the  public  interest.  I  think  I  ought  to  respect  it.  It  is  not 
a  question  of  personality  of  the  President  or  of  personality 
of  the  Secretary  or  of  the  Administrator;  it  is  a  question 
of  the  office  itself.  The  question  of  privilege  is  sometimes 
confused  with  the  question  of  exemption,  the  question  of 
prohibition,  the  relation  between  attorney  and  client. 

Certain  things  are  prohibited:  the  testimony  of  wife 
and  husband;  testimony  of  a  person  who  has  had  confi¬ 
dential  relations  with  persons  later  deceased.  There  are 
a  great  many  such  things. 

Then,  of  course,  when  you  get  down  to  the  border  line, 
where  very  grave  things  are  involved,  it  seems  quite  hard 
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to  send  a  man  to  the  gallows  when  he  might  be  acquitted 
by  something  that  is  favorably  produced.  We  have  not 
got  that  here.  We  have  everything  we  can  haye  of  rele¬ 
vance  to  this  issue.  The  last  thing  is  a  memorandum  that 
the  Administrator  sent — or  a  letter — to  the  President,  ask¬ 
ing  for  instructions.  What  those  instructions  ’spere,  I  do 
not  know,  but  I  would  have  to  unhesitatingly  say  that  what 
he  did  was  done  pursuant  to  what,  in  his  opinion  was  suffi¬ 
cient  justification  for  his  actions. 

And  why  there  should  be  so  much  desire  to  get  his 
554  specific  language,  is  more  than  I  can  understand. 

But  when  he  asserts  that  in  his  opinion  it  would 
be  detrimental  to  the  public  interest  to  make  that  public, 
I  have,  I  think,  to  respect  it. 

All  these  legal  authorities  are  very  interesting.  The 
supposed  derivation  of  the  President’s  privilege  from  the 
immunities  of  the  King  is  a  matter  of  real  historical  inter¬ 
est,  but  that  is  not  really  important.  We  have  here  the 
question  of  the  situation  where,  historically,  the  President 
has  been  exempt  from  divulging  relations  which  he  deems 
confidential  between  himself  and  one  of  his  subordinates. 
And  if  that  was  not  respected,  just  think  of  wher^  it  would 
lead. 

Now,  Mr.  Baker  will  understand  what  I  meap.  I  have 
been  in  a  Government  department ;  you  gentlemeij  all  know 
that.  I  have  sat  around  a  counsel  table  with  the  j  Attorney 
General,  the  Solicitor  General,  Solicitors  from  t^ie  differ¬ 
ent  Departments,  various  employees  of  Departments,  dis¬ 
cussing  some  question  as  to,  for  instance,  whether  an  ap¬ 
peal  should  be  taken  in  a  particular  case.  Hali:  a  dozen 
different  attorneys  have  written  recommendations,  some 
recommending  an  appeal  and  some  recommending  that  an 
appeal  not  be  taken;  we  sat  around  there  and  threshed  it 
out,  and  it  was  decided  one  way  or  another.  Nqw,  would 
it  be  conceivable  that  any  attorney  would  have  2.  right  to 
subpoena  those  recommendations — and  I  simplv  cannot 
conceive  it — showing  that  the  appeal  had  not  beer,  taken  in 
good  faith,  for  instance,  because  one  or  two  men  had  rec¬ 
ommended  against  it? 

I  cannot  conceive  why  confidential  communicatibns  pass¬ 
ing  between  the  President  or  a  cabinet  officer  arid  one  of 

I 

l 


436  TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES. 

their  subordinates,  with  respect  to  the  policy  of  some  de¬ 
partment,  should  be  opened  to  public  discussion;  I  can  see 
no  conceivable i  reason  whv  that  should  be.  It  would  be  hard 
to  think  of  a  case,  but  it  might  be  possible;  let  us  take 

555  the  Wat*  Department,  for  instance;  I  do  not  doubt 
but  the  Secretary  has  had  that  experience.  He  and 

his  subordinates  conferred  over  certain  matters  and  poli¬ 
cies  of  the  Department,  certain  officers  made  recommenda¬ 
tions  and  certain  officers  did  not  make  recommendations, 
certain  officers  recommended  different  things,  and  finally 
the  Secretary  Jiad  to  decide  what  to  do;  and  what  he  did 
was  made  a  matter  of  public  record. 

Now,  that  is  what  we  have  here.  I  have  no  question  or 
hesitation  in  finding  that  the  action  taken  bv  Secretary 
Ickes  was  with  the  approval  of  the  President;  and  that  is 
all  anybody  can  ask  for.  It  is  all  anybody  can  ask  for. 

The  Government  is  not  asserting  that  it  was  not.  If  the 
Government  were  asserting  that  it  was  not  taken  with  the 
approval  of  the  President,  that  might  be  different.  But 
that  is  not  so. 

It  seems  to  me  that  we  have  spent  more  than  ample  time 
in  this  consideration.  And  of  course  it  has  been  interest¬ 
ing;  I  love  to  think  of  these  cases.  As  a  matter  of  fact,  it 
is  easier  for  me  to  think,  just  now,  than  to  talk,  because  I 
have  such  a  bad  throat. 

But  that  is  the  view  I  have  taken.  I  do  not  think  there 
is  any  public  necessity,  so  far  as  I  can  conceive,  that  could 
justify  me  in  disregarding  the  solemn  assurance  of  Gov¬ 
ernment  counsel  that  the  President  believes  the  making 
public  of  this  communication  of  his  to  the  Administrator, 
would  be  against  the  public  interest.  I  cannot  find  justifi¬ 
cation  for  holding  that  it  should  not  be  regarded  as  confi¬ 
dential.  I  can  see  no  reason  for  not  regarding  it  as  such. 
And  I  can  see  no  harm  coming  to  anyone  from  taking  that 
position;  because  the  only  thing  that  could  be  shown  by  it, 
that  has  been  suggested  to  me,  is  that  what  was  done  was 
done  pursuant  to  his  authority,  with  his  approval.  And 
enough  has  been  shown  to  justify  that. 

And  as  I  say,  there  is  no  question  of  the  person- 

556  ality;  it  is  not  whether  it  is  President  Roosevelt  or 
President  Coolidge  or  President  Wilson  or  Presi- 
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dent  Madison.  It  does  not  make  any  difference  ^ho  it  is: 
The  making  public,  under  circumstances  which  arg  entirely 
devoid  of  any  necessity,  of  confidential  communications  be¬ 
tween  officers  of  the  Government — the  President  aftd  one  of 
his  assistants,  or  between  one  of  his  assistants  and  some  of 
his  subordinates — if  once  recognized,  would  in  my  opinion 
lead  to  very  grave  consequences.  And  if  that  position  is 
to  be  taken,  it  is  to  be  taken  bv  someone  wiser  than  I. 

So  I  shall  sustain  the  position ;  I  do  not  know  j just  how 
it  arises.  But  I  shall  not  ask  that  these  paper^  be  pro¬ 
duced  pursuant  to  the  subpoena. 

Mr.  Acheson.  May  the  record  show  an  exception? 

The  Court.  The  record  will  show  the  appropriate  ex¬ 
ception. 

Plaintiffs  introduced  a  Stipulation  Aj^reement 
557  which  was  received  in  evidence  as  Plaintiffs’  Ex¬ 
hibit  No.  246.  This  stipulation  agreement  w^s  signed 
by  attorneys  for  the  defendants  and  for  the  plaintiffs  and 
stated  that  the  letter  set  forth  below  was  a  true  dopy  of  a 
letter  sent  by  the  Federal  Emergency  Administration  of 
Public  Works  Advisory  Board  of  Alabama  under  date  of 
August  18,  1933,  to  all  mayors  or  similar  municipal  execu¬ 
tives  of  all  towns  and  cities  located  in  the  Statq  of  Ala¬ 
bama.  The  letter  read  as  follows: 

I 

(letterhead) 

i 

Federal  Emergency  Administration  of  Public  Works 

State  Advisory  Board 

“Dear  Sir: 

“To  quickly  provide  unemployment  relief  the  President, 
under  the  Act  creating  the  Federal  Emergency  Adminis¬ 
tration  of  Public  Works,  has  named  us  as  members  of  the 
State  Advisory  Board  to  review  applications  for  l^ans  for 
various  classes  of  public  vrorks  as  may  be  submitted  by 
municipalities  and  other  public  bodies,  and  to  stimulate 
the  submission  of  projects  for  such  public  works  calling 
for  labor  employment. 

“These  classes  of  public  works  embrace  municipal  proj¬ 
ects  such  as  water  works  and  sewerage  systems,  electric 
power  and  light  plants,  markets,  viaducts,  bridgesL  canals, 


438  TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES. 


etc.,  and  under  the  authority  conferred  upon  the  President 
he  is  empowered  to  make  grants  to  municipalities  or  other 
public  bodies  not  to  exceed  30%  of  the  cost  of  the  labor 
and  materials  employed  upon  such  project  under  terms  as 
may  be  prescribed  by  him.  The  repayment  of  funds  so  ad¬ 
vanced  by  the;  Federal  government  to  public  bodies  can  be 
amortized  over  a  period  of  20  to  30  years  at  low  rate  of 
interest. 

“We  submit  the  foregoing  information  with  suggestion 
that  should  yourself  and  associate  municipal  authorities 
contemplate  any  public  works  we  shall  be  very  glad  to  con¬ 
sider  such  fiscal  aid  as  is  provided  in  the  authority 

558  conferred  and  it  is  hoped  that  the  President’s  pro¬ 
gram  for  unemployment  relief  will  prompt  your  im¬ 
mediate  survey  and  your  advices  if  there  may  be  expected 
an  application  from  your  governing  body  for  public  works 
construction  funds. 

“We  urge  your  cooperation  for  unemployment  relief  and 
would  point  out  that  construction  of  municipal  projects  at 
this  time  would  serve  both  to  cooperate  with  the  President 
in  his  program  for  unemployment  relief  and  provide  your 
citizens  with  what  may  be  needed  facilities. 

4 ‘We  promise  prompt  consideration  of  any  project  sub¬ 
mitted  by  you,;  requesting  that  you  address  reply  to  Secre¬ 
tary,  State  Advisory  Board,  Montgomery,  Alabama.” 

“Very  truly  yours, 

“MILTON  H.  FIES,  Chairman 
“MAYER  W.  ALDRIDGE,  Secretary 
i  ‘  ‘  FREDERICK  I.  THOMPSON.  ’  ’ 

559  The  plaintiffs  introduced  and  there  was  received 
in  evidence  as  plaintiffs  ’  exhibit  247  a  stipulation  be¬ 
tween  plaintiffs  and  defendants  noting  their  agreement 
that  the  plaintiffs  Texas  Utilities  Company  and  the  Ala¬ 
bama  Power  Company  had  exhausted,  before  these  suits, 
whatever  administrative  remedies  there  were  open  to  them 
with  respect  to  the  proposed  loans  and  grants  of  federal 
funds  which  such  plaintiffs  attack  in  these  causes. 

The  plaintiffs  offered  and  there  was  received  in 

560  evidence  as  Plaintiffs’  Exhibit  248  Executive  Order 
6174,  June  16,  1933,  which  was  the  original  order  of 
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the  President  setting  up  the  Special  Board  for  Public 
Works.  It  provided  among  other  things: 

“2.  I  hereby  appoint  a  Special  Board  for  Public  Works 
consisting  of  the  following:  The  Secretary  of  the  Interior, 
Chairman;  the  Secretary  of  War;  the  Attorney  General; 
the  Secretary  of  Agriculture;  the  Secretary  of  Commerce; 
the  Secretary  of  Labor;  the  Director  of  the  Budget;  Col¬ 
onel  George  R.  Spaulding  and  Assistant  Secretary  of  the 
Treasury  Robert. 

“During  the  next  20  days  it  shall  be  the  duty  of  the  Fed¬ 
eral  Emergency  Administrator  of  Public  Wo^ks  and  the 
Board  herein  constituted  to  study  and  report  to  me  on  all 
public-works  projects  which  have  heretofore  been  sub¬ 
mitted  or  shall  hereafter  be  submitted.’ ’ 

Pursuant  to  subpoena  the  plaintiffs  demanded: 

The  minutes  or  stenographic  reports  of  tho$e  meetings 
of  the  Special  Board  for  Public  Works  which  Considered, 
recommended,  or  determined  the  principles  to  be  pursued 
by  the  Federal  Emergency  Administration  of  Public  Works 
in  allocating  funds  to  non-Federal  projects  undter  Title  II 
of  the  National  Industrial  Recovery  Act;  and  ^he  resolu¬ 
tions  of  the  Special  Board  recommending  or  determining 
the  principles  which  should  be  followed  in  allocating  funds 
to  non-Federal  projects.  I 

The  defendants  objected  to  producing  the  documents  on 
the  ground  that  the  Executive  Order  gave  the  Bbard  a  life 
of  only  twenty  days,  that  the  Board  had  no  powfer  to  act, 
and  that  whatever  its  deliberations  with  the  Administrator 
were  is  irrelevant  to  these  cases. 

The  plaintiffs  requested  them  on  the  ground  that  the 
resolutions  of  the  Board  are  the  final  things  the  President 
approved  and  it  was  relevant  to  have  its  rhles  which 

561  showed  how  it  acted. 

The  Court  sustained  the  defendants  objection  and 
declined  to  require  production  of  the  document g  on  the 
ground  that  intradepartmental  matters  are  not  admissible 
in  evidence.  The  plaintiffs  were  allowed  an  exception. 

Whereupon  the  following  occurred :  j 

562  Mr.  Acheson.  We  have  subpoenaed  all  the  ad¬ 
ministrative  findings  that  have  been  made  ijn  deter¬ 
mining  the  allocation  of  Federal  funds  to  finance  iion-Fed- 
eral  electricity  projects  in  all  the  cities  involved  in  t^his  suit. 


I 
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We  have  used  the  term  “administrative  findings”  there 
in  the  sense  in  which  it  has  been  used  frequently  by  the 
Supreme  Court,  to  mean  a  finding  of  fact,  a  determination 
of  fact  which  is  adopted  and  relied  upon  by  the  officer  hav¬ 
ing  the  highest  authority  in  making  his  final  decision.  It 
may  be  that  we  have  already  discussed  every  possible  such 
finding,  but  I  now  state  that  by  these  administrative  find¬ 
ings  I  am  not  asking  again  for  the  reports  which  the  Court 
has  excluded;  that  is,  I  am  not  asking  for  the  reports  of 
the  engineering,  the  finance,  and  the  legal  division,  nor  of 
the  Electric  Power  Board  of  Review.  I  am  asking  whether 
there  are,  aside  from  those  things,  any  documents  which 
may  be  fairly  described  as  administrative  findings  of  fact, 
and  I  ask  the  Government  to  produce  those. 

Mr.  Scott,  i  I  am  wondering  if  opposing  counsel  would 
at  this  time  state  for  the  record  just  what  finding  he  means 
when  he  says  “finding  of  fact  or  administrative  finding  by 
the  Administrator.”  Is  it  a  finding  as  to  the  public  neces¬ 
sity  and  convenience?  Is  it  a  finding  as  to  rates?  Just 
what  particular  finding  is  it  that  they  are  inquiring  about? 

The  Court.  I  do  not  know. 

Mr.  Scott.  Nor  do  we. 

Mr.  Acheson.  Your  Honor,  I  think,  has  stated  correctly 
that  I  do  not  know,  because  I  do  not  know  what  exists. 
What  I  am  really  trying  to  do  is  to  establish  a  negative.  I 
want  to  be  able  to  state  at  some  point,  that  we  have  before 
us  everything  wffiich  the  President  or  the  Administrator, 
or  any  ultimate  authority,  found  or  ordered  in  connection 
with  these  projects,  so  that  we  will  then  have  what  I 
562A  am  sure  the  Court  will  want  to  know  about,  the  full 
legal  hierarchy.  We  wfill  have  the  Constitution;  we 
will  have  the  statute ;  we  will  have  the  order  of  the  Presi¬ 
dent,  the  order  of  the  Administrator,  and  any  further  find¬ 
ings  which  they  claim  give  legal  validity  to  the  action.  If 
there  were  none,  that  is  entirely  satisfactory.  I  just  want 
to  know  the  fact. 

Mr.  Frank.  We  have  now  got  everything,  Mr.  Acheson, 
that  we  think  you  think  you  want. 

Mr.  Jackson.  Are  you  willing  to  state  in  the  record  that 
there  are  now  in  the  record  before  the  Court  all  adminis¬ 
trative  findings  of  fact  that  have  ever  been  made  in 
563  all  these  cases  now  pending? 

Mr.  Frank.  I  do  not  know  what  the  words  mean. 
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We  are  trying  to  conjecture  what  they  mean;  and,  sincerely 
and  honestly,  if  we  understand  what  they  mean,  the  an¬ 
swer  is  Yes. 

But,  necessarily,  it  is  a  vague  answer,  because  the  ques¬ 
tion  is  vague.  I  certainly  do  not  mean  by  that  statement 
to  say  that  the  Administrator  will  not  testify  that  he  con¬ 
sidered  things  other  than  the  things  before  these  gentlemen, 
because  he  did.  He  considered  many  things,  as  will  appear, 
that  were  oral.  If  they  are  trying  to  get  from  nje  a  state¬ 


ment  that  he  did  not,  I  certainly  do  not  mean  to 


give  such 


a  statement. 

I  just  do  not  know.  It  is  a  4 ‘How  big  is  a  piece  of  wood?” 
question,  and  I  do  not  know  how  to  answer. 

Mr.  Jackson.  Well,  are  there  any  of  the  administrative 
actions  in  this  case  that  you  say  go  to  support  the  action 
taken  ?  i 

Mr.  Frank.  That  again  is  a  difficult  question.  But  if 
they  are  now  referring  to  the  Administrator,  anything  that 
he  did  or  intended  to  do  is  finally  merged  in  the  execution 
of  a  contract. 

And  it  seems  to  me  that  we  have  here  a  very  simple  ques¬ 
tion:  That  a  statute  authorized  an  administrative  official, 
when  certain  things  exist,  to  make  a  contract;  aifd  he  has 
made  the  contract.  Now,  if  counsel  are  contending,  as  I 
think  they  are,  that  every  time  an  administrative  official 
makes  a  contract,  he  has  to  go  through  all  the  formalities 
that  the  Interstate  Commerce  Commission  or  the  Tariff 


Commission  or  the  like  must  go  through,  then  Ijsay  that 
such  things  do  not  exist. 


The  Court.  The  statute  does  not  require  it,  and  nobody 


is  required  to  make  findings,  in  the  absence  of  a  statute. 
Mr.  Frank.  Do  you  mean  in  writing? 

Mr.  Acheson.  I  suppose  if  I  ask  for  documents,  I  must 
mean  in  writing. 

564  Mr.  Frank.  But  as  I  understand  the  rul£  of  law, 
it  is — and  the  Court  has  not  so  long  ago  declared,  by 
Mr.  Justice  Butler — that  where  an  executive  officer  is  act¬ 
ing  and  where  there  are  conditions  precedent  to  his  action, 
there  is  a  presumption  that  he  has  determined  thoie  things 
which  are  precedent.  And  in  that  sense  the  Administrator 
has  made  findings  or  else  he  has  acted  unlawfully] 
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But  so  far  as  documentary  evidence  is  concerned,  so  far 
as  I  know  you  have  everything  in  your  hands. 

The  Court.  I  do  not  think  you  have  to  respond  to  a  sub¬ 
poena  like  that. 

Mr.  Frank.  We  just  do  not  know  what  it  means. 

The  Court.!  Of  course  I  do  not  know  what  the  defendants 
may  put  in  here,  but  I  have  no  doubt  that  the  plaintiffs  have 
exhausted  everything  of  which  they  know,  and  that  they 
want  anything  that  they  have  not  found. 

Mr.  Acheson.  I  think  the  answer  is  the  reverse,  your 
Honor;  I  think  this  is  one  of  the  few  occasions  where  the 
answer  is  “No.”  We  certainly  should  rather  have  it  so. 

The  Court.  It  certainly  would  appear  so,  I  think,  unless 
the  defendants  themselves  put  in  something. 

Mr.  Frank.  If  we  understand  the  suggestion — and  I 
think  that  we  do,  in  a  general  way — the  fact  is  that,  as  at 
the  present  time  advised,  they  have  everything  of  the  char¬ 
acter  they  have  requested. 

Mr.  Acheson.  We  have  also  asked  the  Government  to 
produce,  by  subpoena,  the  following:  All  documents  con¬ 
taining  the  comprehensive  program  prepared  by  the  Ad¬ 
ministrator  and  approved  by  the  President,  pursuant  to  the 
requirements  of  section  202  of  the  National  Industrial  Re¬ 
covery  Act. 

The  Courtj  I  think  I  know  what  he  means.  The  statute 
says  that  the  comprehensive  plan  shall  be  made,  and 
565  so  forth.  Now,  what  he  wants  to  know  is  whether 
any  comprehensive  plan  has  been  embodied  in  any 
document. 

Mr.  Frank.  One,  or  more? 

Mr.  Acheson.  Document  or  documents. 

Mr.  Frank.  All  right,  here  is  this ;  this  is  4  4  Senate  Docu¬ 
ment  No.  167,  Seventy-third  Congress,  second  session,  Pub¬ 
lic  Works  Administration,  letter  from  the  Administrator 
of  Public  Works  transmitting,  pursuant  to  Senate  Resolu¬ 
tion  No.  190,  a  report  of  the  business  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  for  the  period  end¬ 
ing  February  15,  1934.” 

Mr.  Acheson.  May  we  have  a  list  of  what  comprise  the 
comprehensive  program? 

Mr.  Frank.  Well,  you  will  have  testimony  on  that  sub- 
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wants  to 
^  compre- 


ject.  If  you  want  everything  that  can  be  described  as  docu¬ 
mentary  evidence,  I  do  not  know  that  we  can  respond;  be¬ 
cause  the  comprehensive  program  in  part  will  jconsist  of 
all  the  projects  which  have  been  approved. 

Now,  if  Mr.  Acheson  wants  us  to  bring  in  all  those,  then 
we  shall  bring  in  not  only  the  files  relating  to  power  proj¬ 
ects  but  everything  under  the  sun.  Here  is  a  li$t,  up  to  a 
certain  date,  of  approved  projects.  If  he  wantk  a  subse¬ 
quent  list,  we  shall  bring  that  in.  If  he  wants  a  narrative 
of  the  work  of  P.  W.  A.  in  collecting  information,  more  or 
less  along  the  lines  of  Circular  No.  1,  why,  we  sfiall  bring 
that  in.  But  if  he  means,  Is  there  a  piece  of  pa][)er  or  are 
there  pieces  of  paper  labeled  “Comprehensive  Program”, 
then,  so  far  as  I  know,  there  are  not. 

We  will  give  Mr.  Acheson  a  list  of  every  pjroject  ap¬ 
proved,  if  that  is  what  he  wants. 

The  Court.  That  is  not  wdiat  he  wants.  He 
know  if,  before  the  commencement  of  this  work, 
hensive  plan  was  laid  out  in  a  document. 

Mr.  Acheson.  That  is  it. 

566  The  Court.  And  if  it  was  not,  he  is  go|ng  to  say 
that  everything  you  have  done  is  void. 

Mr.  Frank.  That  is  it. 

The  Court.  And  what  he  wants  to  do  is  to  get 
mitted  to  that.  And  I  think  there  is  no  reason 
should  be  committed. 

His  claim  is  going  to  be  that  there  is  a  condition  prece¬ 
dent  to  doing  anything,  and  that  there  had  to  be  &  compre¬ 
hensive  plan  drawn  up  in  writing. 

Mr.  Frank.  Which  would  have  taken  two  years. 

The  Court.  And  which  was  not  done;  everybody  knows 
it  was  not  done. 

Whereupon  the  plaintiffs,  pursuant  to 

567  demanded  of  the  defendants  all  reports  to  the  Ad¬ 
ministrator  of  the  three  PWA  examining  divisions 

and  of  the  Electric  Power  Board  of  Review  relating  to  the 
projects  in  suit.  The  following  occurred: 

Mr.  Acheson.  Yesterday  your  Honor  excluded  those 
when  I  asked  for  them,  on  the  ground  that  they  were  in¬ 
corporated  by  reference.  I  stated  during  the  argument 
that  they  had  been  subpoenaed.  I  think  Mr.  Frapk  thought 


you  com- 
why  you 


subpoena, 
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that  they  had  not  been  subpoenaed,  so  I  should  now  like 
the  record  to  show  that,  independently  of  the  ground  for 
request  yesterday,  I  ask  their  production  on  the  ground 
that  they  were  subpoenaed,  and  that  these  are  steps  in  the 
sifting  of  facts — formal  steps  which  the  plaintiffs  are  en¬ 
titled  to  see,  as  a  matter  of  right,  in  determining  what  was 
before  the  Administrator  in  a  formal  way.  It  may  be  that 
there  were  other  things  before  him,  too,  so  I  am  going  to 
put  the  request  on  that  ground. 

Mr.  Holtzoif.  We  decline  to  produce  these  papers  on  the 
grounds  heretofore  stated. 

The  Court.  I  will  rule  the  same  way. 

Mr.  Acheson.  We  note  an  exception  to  that. 

Without  pressing  the  point  further,  may  I  ask  whether 
the  Court  said  they  were  excluded  on  the  ground  that  they 
were  intra-departmental  ?  Is  that  because  they  are  confi¬ 
dential? 

The  Court,  j  I  exclude  them  on  the  ground  that  the  plain¬ 
tiffs  are  not  entitled  to  have  them.  That  covers  almost 
everything.  You  have  covered  almost  everything  and  taken 
an  exception  to  each  ground  separately.  You  may  have  an 
exception  on  that  ground.  I  do  not  think  you  are  entitled 
to  have  them. ,  I  do  not  think  they  are  relevant. 

The  plaintiffs  offered  and  there  was  received  in 
568  evidence  as  Plaintiffs  ’  Exhibit  253  Executive  Order 
of  September  21,  1935,  which  is  as  follows: 

Executive  Order 

Increasing  the  Limitation  Contained  in  Clause  (g)  of  Sec¬ 
tion  1  of  the  Emergency  Relief  Appropriation  Act  of 
1935 

WHEREAS  I  find  it  necessary,  in  order  to  effectuate  the 
purposes  of  the  Emergency  Relief  Appropriation  Act  of 
1935  (Public  Resolution  No.  11,  7th  Congress),  to  increase 
by  $800,000,000  the  limitation  of  $900,000,000,  contained  in 
clause  (g)  of  section  1  of  the  said  Act,  on  the  amount  which 
may  be  expended  under  the  Act  for  loans  or  grants,  or  both, 
for  projects  of  States,  Territories,  Possessions,  including 
subdivisions  and  agencies  thereof,  municipalities,  and  the 
District  of  Columbia  and  self-liquidating  projects  of  pub¬ 
lic  bodies  thereof: 
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NOW,  THEREFORE,  by  virtue  of  and  pursuant  to  the 
authority  vested  in  me  under  the  said  Emergency  Relief 
Appropriation  Act  of  1935,  it  is  ordered  that  the  $aid  limi¬ 
tation  be,  and  it  is  hereby,  increased  from  $900,000,000  to 
$1,700,000,000. 

FRANKLIN  D.  ROOSEjVELT 

The  White  House, 

September  21,  1935. 

I 

569  The  plaintiffs  offered  several  further  excerpts 
from  Plaintiff’s  Exhibit  123  for  identification,  the 
‘ 4 Back  to  Work”  heretofore  referred  to,  as  admissions  of 
the  defendant  Ickes.  The  Court  indicated  that  tile  defen¬ 
dants’  objections  would  be  sustained,  as  before,  th^  follow¬ 
ing  colloquy  occurring: 

4 ‘The  Court.  I  do  not  think  a  book  like  that  i|s  admis¬ 
sible  as  evidence  in  a  case  of  this  kind.  There  is  po  ques¬ 
tion  raised  about  the  authenticity  of  the  book. 

Mr.  Holtzoff.  No. 

The  Court.  The  book  ostensibly  comes  from  him,  and 
there  is  no  question  that  he  was  responsible  for  it.  That 
is  not  the  basis  of  the  ruling.  The  basis  for  the  ruling  is 
not  that  he  was  not  responsible. 

Mr.  Jackson.  The  authenticity  was  conceded,  ^s  I  un¬ 
derstand  it,  by  Mr.  Holtzoff. 

Mr.  Holtzoff.  Yes;  we  do  not  claim  that  Mr.  Ickes  did 
not  write  the  book.” 

Thereafter  the  defendants  objected  to  each  excerpt  sep¬ 
arately  as  it  was  offered,  each  objection  was  sustained, 
and  to  each  ruling  the  plaintiffs  were  allowed  exceptions. 
The  excerpts  offered  and  exhibited  to  the  Court  were  as 
follows : 

As  bearing  upon  the  issue  of  solicitation,  indicating  that 
from  the  very  beginning  the  defendants  were  bent  upon 
stimulating  municipalities  to  apply  for  projects,  th!e  plain¬ 
tiffs  offered  the  first  five  complete  sentences  frojn  page 
20  of  the  book. 

From  the  portion  of  the  book  dealing  with  the  initial 
meetings  of  the  Special  Board  for  Public  Works  to  formu¬ 
late  policies  for  the  Administration  of  the  public  work 
program,  the  plaintiffs  offered  the  last  sentence  of  ^he  first 
full  paragraph  on  page  25. 
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From  the  portion  of  the  book  dealing  with  the 

570  problems  of  organizing  the  administrative  machin¬ 
ery  for  the  public  works  program  the  full  paragraph 

on  page  51  was  offered. 

As  a  statement  of  the  procedure  of  the  PWA  and  the 
duties  of  its  various  divisions,  the  passage  from  the  begin¬ 
ning  of  the  first  full  paragraph  on  page  67  to  the  end  of  the 
last  full  paragraph  on  page  78  was  offered. 

All  of  these  passages  will  be  found  in  defendant’s  ex¬ 
hibit  12  infra. 

In  connection  with  the  last  excerpt,  plaintiffs’  counsel 
pointed  out  that  it  bore  likewise  upon  the  question  raised 
in  the  cross-examination  of  the  witness  Wheeler,  supra  p. 
_ ,  as  to  the  Administrator’s  sources  of  information. 

With  respect  to  the  same  question,  and  as  bearing  upon 
the  duties  ofi  the  Division  of  Investigations  of  PWA  the 
plaintiffs  offered  in  evidence,  marked  as  plaintiffs’  ex¬ 
hibit  254  for  identification,  a  letter  which  was  signed  by 
Horatio  B.  Hackett,  Assistant  Administrator,  and  sent  to 
the  Mayor  of  the  City  of  Wichita  Falls,  Texas.  The  letter, 
exhibited  to  the  Court,  stated : 

“I  have  received  by  reference  from  the  office  of  the  At¬ 
torney  General  a  copy  of  your  letter  dated  February  11, 
relative  to  an  investigation  made  by  the  Division  of  Investi¬ 
gations,  Public  Works  Administration,  at  W7ichita  Falls 
and  the  alleged  activities  of  the  agents  in  connection  there¬ 
with. 

In  answer  to  your  inquiry,  authority  for  the  investiga¬ 
tion  was  predicated  upon  the  fact  that  Public  Works  Ad¬ 
ministration  funds  were  involved.  Since  information  had 
been  received  that  the  power  trust  was  using  illegal  and 
unfair  methods  in  opposition  to  the  proposed  light  plant 
an  investigation  was  deemed  advisable  in  order  to  assure 
that  the  interests  of  the  Government  were  properly  pro¬ 
tected. 

I  have  ordered  a  further  investigation  and  a  rep- 

571  resentative  from  this  office  will  call  on  vou  in  the 

* 

near  future,  at  which  time  I  shall  appreciate  your 
cooperation.” 

The  Defendants  objected  to  its  receipt  in  evidence  on  the 
ground  that  it  related  to  an  electricity  project  which  was 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  idKES.  447 

not  one  of  those  in  suit ;  the  objection  was  sustained  and  an 
exception  was  noted  for  the  plaintiffs. 

The  plaintiffs  offered  and  there  was  received  in 
572  evidence  as  Plaintiffs’  Exhibit  255  Pres^  Release 
No.  1864  of  the  Federal  Emergency  Administration 
of  Public  Works  which  states  that  the  research  ^ection  of 
the  PWA  Projects  Division  had  analyzed  1000  completed 
and  finally  audited  construction  projects  and  that  it  was 
found  that  the  cost  to  the  Federal  Government,  on  the  basis 
of  a  PWA  grant  of  30%  of  the  cost  of  labor  and  materials, 
of  keeping  one  man  employed  for  a  month  was,  According 
to  types  of  projects,  as  follows: 


Schools  $72.00 

Other  buildings  69.50 

Sewer  Systems  56.00 

Engineering  structures  73.00 

Waterworks  70.50 

Streets  and  highways  55.90 

Flood  control,  water  power  48.60 

Power  excluding  water  power  105.8C|> 

All  others  45.20 

All  types  61.8p 

The  release  also  states : 


“The  most  common  type  of  project  in  the  first  program 
was  school  building  construction,  with  sewerage  systems 
and  waterworks  coming  next,  followed  by  other  common 
types  of  PWA  construction  such  as  bridges,  streets,  public 
buildings,  and  engineering  structures.” 

The  plaintiffs  offered  and  there  was  received  in  evidence 
as  Plaintiffs’  Exhibit  256  pages  71-78  of  the  original  1934 
edition  of  the  Government  Manual.  This  section  c(eals  with 
PWA  and  appears  over  the  names  of  Harold  L.  Ipkes,  Ad¬ 
ministrator,  and  Henry  T.  Hunt,  General  Counsel.  It 
states,  in  part,  that  $3,300,000,000  were  appropriated  to  ef¬ 
fectuate  the  National  Industrial  Recovery  Act,  th^t  in  each 
State  there  is  an  advisory  board  and  a  state!  engineer 
573  for  PW"A,  and  that  this  organization  with  central 
control  served  to  promote  the  public  works  program 
throughout  the  country  in  connection  with  non-F^deral  al¬ 
lotments.  The  basis  for  allotments  has  been  social  benefit, 
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economic  feasibility,  and  financial,  legal,  and  engineering 
soundness.  Vast  amounts  have  been  allotted  for  Federal 
purposes,  as  road  building  in  every  State,  naval  construc¬ 
tion,  rivers  and  harbors  work,  Army  housing,  public  build¬ 
ings,  soil-erosion  control,  forest  conservation,  irrigation, 
and  power  development,  etc.  Other  large  sums  have  been 
advanced  in  the  form  of  loans  and  grants  to  States,  muni¬ 
cipalities,  an$  other  public  bodies  for  projects  such  as 
waterworks,  sewer  systems,  electric  light  plants,  streets 
and  highways,  bridges,  schools,  hospitals,  and  recreational 
facilities.  Still  other  large  sums  were  set  aside  for  loans 
to  railroads  and  for  slum-clearance  and  low-cost  housing 
projects.  In  order  to  facilitate  and  expedite  construction 
in  the  low-cost  housing  field,  the  Federal  Emergency  Hous¬ 
ing  Corporation  was  organized  with  an  allotment  of  $100,- 
000,000  from  the  public-works  fund.  An  allotment  of  $400,- 
000,000  was  made  to  the  Civil  Works  Administration.  Any 
public  body  meeting  PWA  requirements  may  borrow,  and 
is  entitled  to  a  grant  as  well  which  is  not  to  exceed  30% 
of  the  cost  of  labor  and  materials.  The  purpose  of  the 
grant  is  to  induce  public  bodies  to  undertake  construction. 
The  President  of  the  United  States  is  responsible  for  the 
program.  “The  law  gives  the  President  broad  powers. 
The  President  may  exercise  all,  any,  or  none  of  the  powers 
it  invests  in  him.  The  President  has  appointed  an  Ad¬ 
ministrator  to  exercise  the  powers  of  that  office.  He  also 
has  approved  rules  and  regulations  to  carry  out  the  pur¬ 
poses  of  the  act.”  A  survey  in  1933  showed  that  the  larg¬ 
est  number  of  allotments  had  been  made  for  waterworks, 
sewers,  streets,  schools,  hospitals,  bridges,  power  plants, 
and  recreational  facilities.  Before  a  project  is  finally  ap¬ 
proved  for  an  allotment  “it  must  be  found  socially  desir¬ 
able  and  sound  from  legal,  financial  and  engineering 
574  standpoints”.  A  project  is  financed  by  purchase  of 
the  applicants’  general  obligation  or  revenue  bonds 
with  4%  interest.  If  the  applicant  desires,  the  30%  grant 
will  be  made,  without  a  loan,  if  the  public  body  can  show 
that  it  can  otherwise  finance  the  remainder  of  the  cost. 
Classes  of  projects  preferred  for  grants  are  (1)  water¬ 
works  necessary  for  health  and  convenience  of  a  commun¬ 
ity,  (2)  sewers  of  the  same  character,  (3)  sewage  disposal 
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an  addi- 

received 
Manual, 
the  Fed- 


projects  sufficient  to  render  heavily  used  lakes  pr  rivers 
safe  as  a  water  supply,  and  other  sewage  disposal  projects, 
(4)  municipal  power  plants,  (5)  other  projects  such  as 
highways  and  streets  opening  new  territory  for  homes  and 
industry,  and  projects  for  transmitting  electricityj  into  ter¬ 
ritories  not  now  served.  The  Technical  Board  of  Review 
studies  unusual  projects,  those  involving  difficult  technical 
questions  and  those  involving  controversial  issues.  PWA 
polices  the  performance  of  all  PWA  contracts  including 
labor  and  wage  provisions,  checks  materials,  anfl  closely 
supervises  all  payments  of  money. 

As  Plaintiffs ’  Exhibit  257  there  was  offered  and  received 
in  evidence  the  August,  1934,  revision  of  page  71  of  the 

1934  Government  Manual  which  states  that  the  deficiency 
Appropriation  Act,  fiscal  year  1934,  had  provided 
tional  sum  for  PWA,  not  to  exceed  $500,000,000. 

As  Plaintiffs’  Exhibit  258  there  was  offered  and 
in  evidence  the  1935  edition  of  the  Government 
pages  449-454,  which  is  the  portion  dealing  with 
eral  Emergency  Administration  of  Public  Works j  appear¬ 
ing  over  the  name  of  Harold  L.  Ickes,  Administrator,  and 
Henry  T.  Hunt,  General  Counsel.  This  contains  f:he  same 
information  as  that  in  Plaintiff’s  Exhibit  256,  stipra,  but 
adds  that  the  function  of  the  Electric  Power  Board  of  Re- 
view  is  to  review  considerations  of  social  desirability,  finan¬ 
cial  and  technical  soundness,  as  to  publicly  ownecji  electric 
projects.  It  is  also  stated  that  generally  (Contracts 
575  are  required  for  work  on  all  projects  but  }n  excep¬ 
tional  cases  the  state  engineer  with  the  approval  of 
the  Administrator  may  authorize  work  by  force  account. 

As  Plaintiff’s  Exhibit  259  there  was  offered  and  received 
in  evidence  the  July,  1935,  revision  of  pages  449-454  of  the 

1935  Government  Manual  which  states  that  the  life  and 

I 

functions  of  PWA  were  extended  for  two  years  render  the 
Emergency  Relief  Appropriation  Act  of  1935, 
amount  of  grants  has  been  increased  to  45%,  and 
interest  rate  for  loans  to  public  bodies  is  3%.  The 
ment  Manual  for  1936  states  that  the  interest  rate  for  loans 
to  public  bodies  is  4%. 

The  plaintiffs  introduced  and  there  was  received  in  evi¬ 
dence  as  Plaintiffs’  Exhibit  260  a  letter  from  the  President 


that  the 
that  the 
Govern- 
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to  the  Secretary  of  the  Treasury  allocating  $400,000,000.  to 
PWA  from  the  Appropriation  Act  of  1934.  The  letter  fol¬ 
lows: 


(Here  follows  photostat  marked  page  No.  576) 

577  The  plaintiffs  introduced  and  there  was  received 
in  evidence  as  Plaintiffs’  Exhibit  261  Senate  Docu¬ 
ment  184,  74th  Congress,  2d  session,  which  was  a  report 
dated  March  6,  1936,  from  Harold  L.  Ickes,  Administrator 
of  PWA,  to  the  Senate  in  response  to  a  Senate  Resolution 
requesting  a  list  of  all  gas  or  electricity  projects  with  an 
indication  as  to  vrhich  projects  are  under  construction  and 
which  are  delayed  because  of  litigation.  The  report  states : 

“On  February  15,  1936,  there  were  269  allotments  out¬ 
standing  to  public  bodies,  other  than  the  Federal  Govern¬ 
ment,  for  electric  and  gas  projects.  These  projects  are 
itemized,  with  information  as  to  amount,  type,  and  status, 
in  table  1,  which  is  attached.  On  the  same  date  there  were 
29  allotments  outstanding  for  gas  projects,  an  itemized  list 
of  which  is  given  in  table  2,  attached.  As  of  the  same  date, 
there  were  48  allotments  for  Federal  electric  proj- 

578  ects  and  2  for  Federal  gas  projects.  These  are  item¬ 
ized  in  table  3,  attached. 

It  is  difficult  to  estimate  the  exact  amount  which  has  been 
allotted  for  electric  and  gas  purposes,  as  many  of  the  proj¬ 
ects  combine  o(her  features  as  well.  An  estimate  has  been 
made,  however,  of  the  cost  of  that  part  of  all  projects  which 
may  be  property  described  as  electric  power.  In  the  fed¬ 
eral  projects  this  amount  is  $151,240,482;  in  the  non-Fed- 
eral  the  amount  is  $76,091,446.  A  corresponding  estimate 
of  that  part  of  the  allotments  which  have  been  made  for 
gas  projects  amounts  to  $49,500  in  the  Federal  projects  and 
$2,088,216  in  the  non-Federal  projects. 

There  has  been  no  litigation  on  the  Federal  projects  and 
none  on  the  non-Federal  gas  projects.  Obstructive  litiga¬ 
tion  has  been  confined  almost  entirely  to  electric  generat¬ 
ing  plants  or  distribution  systems  in  places  where  these 
facilities  were  not  publicly  owned  at  the  time  of  the  allot¬ 
ment.  Of  93  allotments  outstanding  for  such  new  publicly 
owned  electric  facilities,  56  are  now  in  litigation.  Still 


The  WHITE  HOUSE 

wASninctOn 


Jun<?  £9,  1524. 


My  dMr  Mr.  Secretary* 


The  Emergency  Appropriation  Act,  fiacal  year 
1936,  itpprored  June  19,  1934  (Public  No.  412,  73d  Cong.), 
appropriated  the  luap  turn  of  $899,675,000,  to  reoain  avail 
able  until  June  30,  1935,  to  be  allocated  by  the  President 
for  carrying  out  the  purposes  of  certain  acts  of  Congre^i 
including  the  lational  Industrial  Recovery  Act. 

It  is  requested  that  the  syn  of  $M+,000,000,| 
which  Is  hereby  allocated  to  the  Administrator  of  Publicj 
Works,  frea  said  appropriation  of  $899,675,000,  be  set  up! 
on  the  books  of  the  Treasury  under  the  appropriation  title 
"Public  Works  Administration,  1935". 


Sincerely  you re. 


Hie  Honorable, 


The  Secretary  of  the  Treasury. 


576 
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others  have  been  delayed  by  litigation  and  the  projects  have 
either  been  given  up  by  the  applicants  or,  in  a  few  cftses,  con¬ 
struction  was  allowed  to  proceed  after  favorable  court  de¬ 
cisions.  Almost  all  the  suits  have  been  brought  by  private 
power  companies  who  fear  the  competition  which  $uch  pub¬ 
licly  owned  facilities  will  provide  either  directly  or  as  a 
comparative  standard.  In  most  cases,  such  litigation  at¬ 
tacks  the  constitutionality  of  the  Federal  statute^,  and  re¬ 
straining  orders  have  been  issued  by  the  Federal  courts, 
prohibiting  the  Public  Works  Administration  froup  making 
payments  to  the  applicants,  in  36  different  cases. 

One  case,  in  which  the  Public  Works  Administrator  is 
included  as  a  party,  has  been  tried  on  the  evidence  and 
argued  before  the  upper  court  (Duke  Power  Co.l  et  at  v. 
Greenwood  County ,  et  at,  and  Harold  L.  Ickes).  This  case 
was  decided  in  favor  of  the  Government,  the  circuit 

579  court  holding  that  the  power  company  had  no  right 
to  sue  and  that,  even  if  it  did,  the  act  was  constitu¬ 
tional  and  was  not  being  violated.  The  injunction^  against 
the  36  projects,  however,  still  remain  in  force  and  the  em¬ 
ployment  of  thousands  of  people  is  thus  impeded.’ ’ 

There  is  attached  a  list  of  all  the  projects,  giving  their 
location,  amount  of  allotment,  and  the  other  information 
requested. 

The  plaintiffs  introduced  and  there  was  received  in  evi¬ 
dence  as  Plaintiffs’  Exhibit  262  Senate  Document  193,  74th 
Congress,  2d  session,  which  was  a  report  of  the  Adminis¬ 
trator  of  PWA,  in  response  to  a  Senate  Resolutioh,  giving 
a  list  of  all  non-federal  projects  which  have  been  Approved 
or  not  finally  disapproved  but  for  which  no  allocations  of 
funds  have  been  made  by  PWA  as  of  March  31, 19^6.  (The 
document  is  attached  to  and  made  a  part  of  this  statement 
of  evidence.) 

Whereupon  the  Plaintiffs  read  the  deposition  of 

580  John  H.  Oarlock,  who  having  first  been  solemnly 
sworn  to  tell  the  truth,  the  whole  truth  and  nothing 

but  the  truth  in  answer  to  such  questions  as  wiere  pro¬ 
pounded  to  him  he  testified  as  follows : 

Direct  examination. 

My  name  is  John  H.  Carlock  and  Ardmore,  Oklahoma,  is 
my  home.  I  am  in  the  banking,  lumber  and  farming  busi- 
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ness.  I  was  appointed  as  a  member  of  the  State  Advisory 
Committee  or  Board  of  Public  Works  Administration  in 
July  1933  and  was  subsequently  elected  Chairman  of  that 
Board.  I  remained  Chairman  of  the  Board  until  our  work 
was  terminated  early  in  1934,  about  March  1934.  Our  gen¬ 
eral  instructions  from  Washington  with  regard  to  obtain¬ 
ing  applications  of  municipalities  for  public  works  loans 
and  grants  were  to  advise  the  public  what  the  Public  Works 
Administration  was.  We  received  no  applications  until  the 
engineer  was  appointed.  It  was  a  dual  set-up,  a  Board  and 
an  engineer.  Our  first  work  was  to  inform  the  public  what 
the  Public  Works  program  was.  Of  course,  we  had  a  great 
many  inquiries  at  the  office  and  we  had  public  meetings, 
perhaps  a  half  a  dozen.  I  remember  one  we  had  in  Clinton 
in  western  Oklahoma  one  at  McAlester,  one  at  Clarence, 
and  I  believe  one  at  Norman.  I  won’t  say  how  many  we 
had.  I  attended  most  of  these  meetings  but  not  all.  We 
also  gave  out  interviews  to  the  press  and  otherwise,  any¬ 
one  who  came  in  we  advised  them.  The  Municipal 
League  helped  us  to  get  the  publicity  for  these  meetings. 
The  relation  between  our  Public  Works  Administration 
Board  and  the  Municipal  League  was  no  more  than  with 
any  other  group  of  citizens.  We  were  trying  to  assemble 
people  so  that  we  might  disseminate  what  we  knew  about 
the  Public  Works.  Mr.  Lybrand  was  a  member  of  that 
committee  and  the  third  member  was  Mr.  Higginbotham. 
Mr.  Higginbotham  was  connected  with  the  Municipal 
League  as  its  Secretary.  He  attended  the  meetings  which 
I  attended.  I  remember  at  Clinton  that  we  had  a 
581  large  attendance  to  come,  some  40  or  50  mayors  of 
western  Oklahoma.  Two  or  three  of  us  addressed 
the  whole  mass  of  people  and  talked  from  a  patriotic  stand¬ 
point  that  it  was  their  duty  to  take  advantage  of  everything 
that  would  help  bring  us  out  of  the  depression.  Then  we 
divided  into  groups.  I  think  at  Clinton  we  asked  that  the 
teachers  and  superintendents  go  into  a  certain  room  and 
we  asked  that  all  engineers  representing  different  cities  go 
into  another  room.  As  I  recall,  we  had  three  or  four  sep¬ 
arate  meetings  and  designated  someone  to  explain  to  each 
group.  As  I  recall  there  were  more  people  at  that  meeting 
interested  in  country  schools  than  anything  else.  The  other 
meetings  I  attended  the  same  general  procedure  was  fol¬ 
lowed. 
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Whereupon  the  plaintiffs  read  the  deposition  of  R.  A. 
Thompson,  who  having  first  solemnly  sworn  toj  tell  the 
truth,  the  whole  truth  and  nothing  but  the  truth  ip  answer 
to  such  questions  as  were  propounded  to  him,  testified  as 
follows : 

Direct  examination. 

My  name  is  R.  A.  Thompson.  I  am  65  years  old  and  live 
at  Dallas,  Texas.  I  became  Federal  Emergency  Adminis¬ 
tration  of  Public  Works  State  Engineer  for  Texps  about 
August  15,  1933.  I  was  appointed  by  Mr.  Ickes,  Adminis¬ 
trator  of  Public  W^orks. 

I  was  continuously  engaged  as  State  Engineer  6f  Public 
Works  Administration  from  August  15,  1933,  until  Octo¬ 
ber  1,  1934.  I  was  the  first  one  employed  in  Texas  as  State 
Engineer  of  Public  Works  Administration.  Immediately 
after  I  became  State  Engineer  of  Public  Works  Adminis¬ 
tration  I  began  to  receive  applications  for  loans  anc|l  grants, 
and -continued  to  receive  applications  until  some j  time  in 
March  1934.  Generally  no  field  investigation  of  these 
applications  was  made.  No  written  report  on  these  appli¬ 
cations  was  made  by  the  State  Advisory  Board  of  Public 
Works  Administration.  They  just  made  a  memorandum 
approving  certain  reports  as  being  admissible  for 
582  investigation  and  examination.  This  memorandum, 
which  was  simply  a  list  of  applications,  was  Referred 
to  me  by  the  Advisory  Board  of  Public  Works  Adniiinist ra¬ 
tion  with  the  suggestion  that  engineering  reports  |  thereon 
be  prepared.  Generally,  however,  there  was  no  engineer¬ 
ing  report  made  with  respect  to  a  project  that  was]  not  ap¬ 
proved  by  the  Board.  But  in  case  the  project  ivas  ap¬ 
proved  by  the  Board,  which  approval  was  signified  by  its 
inclusion  in  the  list  of  applications  transmitted  t6  me  by 
the  Board,  then  I  made  an  engineering  investigation  and 
report  on  the  particular  project.  That  system  was  in  effect 
up  to  the  time  that  the  Board  was  in  session,  which  was 
March  first,  1934,  up  to  which  time  applications  yrere  ex¬ 
amined  and  reports  made  upon  the  recommendation  of  the 
State  Advisory  Board.  After  the  Advisory  Boaij-d  went 
out  of  office,  the  State  Engineer  proceeded  on  his  o  wn  mo¬ 
tion  and  under  instructions  from  the  Administrator  to  com¬ 
plete  reports  on  all  applications.  I  recall  that  while  I  was 
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State  Engineer,  I  received  an  application  from  the  city  of 
Plainview,  Texas,  for  a  loan  and  grant  for  the  purpose  of 
building  and  financing  a  municipal  electric  project.  That 
application  was  received  State  Office  on  October  4,  1933  and 
carried  Application  No.  417.  I  did  not  make  or  cause  to 
be  made  by  our  engineering  examiner  an  engineering  in¬ 
vestigation  and  report  with  respect  to  that  project. 

44Q  Why  not? 

4  4  Mr.  Scotf.  To  which  we  object,  if  your  Honor  please, 
for  the  reason  that  the  witness  has  testified  that  he  did 
not  make  any  report  and  it  calls  for  a  conclusion  of  the 
witness. 

“The  Court.  I  will  sustain  the  objection. 
**###*#*#* 

4 4 Mr.  Westwood.  I  note  an  exception.” 

The  State  Engineer  of  Public  Works  Administra- 
583  tion  made  no  report  on  the  Plainview  application  up 
to  March  1,  1934,  at  which  time  the  Public  Works 
Administration  State  Advisory  Board  was  dissolved.  Sub¬ 
sequent  to  March  1,  1934,  under  instructions  from  the  Ad¬ 
ministrator,  an  examination  was  made  of  each  application 
then  remaining  in  the  office  and  a  memorandum  made  on 
each  application,  which  included,  among  others,  the  Plain- 
view  application.  This  memorandum  set  forth  the  prin¬ 
cipal  points  of  the  application  without  any  recommendation 
and  was  forwarded  to  the  Administrator  for  further  exam¬ 
ination  and  report  in  the  Washington  office.  I  did  not  re¬ 
ceive  any  information  from  the  various  agencies  of  the 
Federal  Government  with  respect  to  the  amounts  of  un¬ 
skilled  labor  on  the  relief  rolls  and  the  amount  of  skilled 
labor  on  the  relief  rolls.  I  terminated  my  connection  with 
Public  Works  Administration  on  October  1,  1934.  Mr.  Ickes 

wrote  me  that  I  did  not  seem  to  be  in  harmonv  with  the 

* 

Administration,  indicating  that  I  did  not  seem  to  be  han¬ 
dling  the  job  in  accordance  with  his  ideas  and  suggested  that 
I  terminate  my  service.  I  made  a  reply  to  his  letter  but 
did  not  receive  any  other  letter  from  Mr.  Ickes.  I  received 
a  telegram  accepting  my  resignation.  I  have  the  letter  that 
I  received  from  Mr.  Ickes  in  my  personal  file  and  do  not 
mind  exhibiting  it  to  you. 

(Whereupon  the  letter  was  exhibited  to  the  Commis¬ 
sioner  and  marked  Plaintiffs’  Exhibit  No.  5) 
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The  letter  which  I  have  identified  is  on  the  lettbrhead  of 
the  Federal  Emergency  Administration  of  Public  Works, 
Washington,  D.  C.,  dated  December  6,  1934,  and  is  signed 
by  Harold  L.  Ickes,  Administrator.  I  am  famjliar  with 
Mr.  Ickes'  signature  and  I  am  of  the  opinion  th^t  the  sig¬ 
nature  on  this  letter  is  that  of  Mr.  Ickes. 

Whereupon  this  letter  was  received  in  evidence  by  the 
Commissioner  as  Plaintiffs'  Exhibit  No.  5,  which  read  as 
follows : 

584  “My  dear  Mr.  Thompson: 

“For  sometime  I  have  not  been  entirely  satisfied 
with  the  way  the  Public  Works  business  is  handled  in  Texas 
and  I  feel  that  a  change  would  be  advantageous.  I  am  not 
unaware  of  the  difficult  problems  involved  in  handling  the 
applications  for  a  State  as  large  as  Texas  but  there  have 
been  unmistakable  evidences  of  a  lack  of  proper  coopera¬ 
tion  on  your  part  with  the  divisions  of  inspectioris  and  in¬ 
vestigations  that  do  not  make  for  good  administration. 
Also,  I  have  not  been  satisfied  with  my  inability  'to  obtain 
compliance  with  my  instructions  that  all  applications  re¬ 
ceived,  regardless  of  whether  or  not  they  were  recom¬ 
mended  for  approval,  should  be  examined  and  Submitted 
to  me. 

“There  are  also  strong  grounds  for  believing  that  you 
have,  as  State  Engineer,  opposed  applications  for  funds  to 
construct  municipal  power  plants. 

“It  is  with  regret  that  I  have  reached  the  conclusion  that' 
a  change  in  the  Texas  Administration  is  necessary.  Per¬ 
haps  you  would  prefer  to  terminate  your  service  by  resig¬ 
nation,  and  in  order  to  give  you  that  opportunity  I  shall 
take  no  final  action  until  you  have  had  time  to  consider 
that  step. 

“Sincerely  yours 

/s/  HAROLD  L.  IpKES 
‘  ‘  A  dministrator. 7  7 

Just  following  the  receipt  of  this  letter  I  did  not  send 
in  my  resignation.  I  requested  permission  to  come  to 
Washington  and  explain  the  situation  to  him  and.  to  offer 
him  my  defense.  He  refused  me  this  and  so  I  wired  him  my 
resignation.  I  never  had  any  difficulty  with  Mr.  Ipkes  eon- 
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cerning  the  making  of  these  reports  which  the  rules  and 
instructions  in  Public  "Works  Administration  Bulletin  No. 
2  required.  His  letter  was  the  first  indication  that  I  had 
ever  received  that  he  was  not  entirely  satisfied.  I  had  no 
complaints  nor  comments  from  him  prior  to  that 
585  time. 

Cross-Examination. 

My  wife  owns,  and  I  also  own,  some  preferred  stock  in 
Dallas  Power  and  Light  Company  and  Texas  Power  and 
Light  Company.  This  stock  was  purchased  prior  to  my 
employment  with  Public  Works  Administration. 

Whereupon  plaintiffs  read  the  deposition  of  Leo  M. 
Ewing,  who  having  first  solemnly  sworn  to  tell  the  truth, 
the  whole  truth  and  nothing  but  the  truth  in  answer  to 
such  questions  as  were  propounded  to  him,  testified  as  fol¬ 
lows: 

Direct  examination. 

My  name  is  Leo  M.  Ewing  and  I  live  at  Kirksville,  Mis¬ 
souri.  I  have  lived  in  Kirksville  for  43  years  and  at  pres¬ 
ent  I  am  with  the  Right-of-Way  Division  of  the  Missouri 
State  Highway  Department.  I  served  as  mayor  of  Kirks¬ 
ville  for  3  terms  1928  to  1934.  I  know  Colonel  Hugh  Miller. 
I  met  Colonel  Miller  around  the  middle  of  December.  He 
was  State  Public  Works  Engineer  for  Missouri.  I  met 
Colonel  Miller  around  the  middle  of  December  1933  at  the 
Travellers  Hotel  in  Kirksville,  Missouri.  Colonel  Miller 
had  called  to  promote  bond  issues  and  a  meeting  was  held 
at  the  Travellers  Hotel  at  which  Colonel  Miller  spoke.  He 
stated  that  he  was  the  Public  Works  Administration  En¬ 
gineer  of  the  State  of  Missouri  representing  the  United 
States  Government  and  promoting  Public  Works  Adminis¬ 
tration  work,  and,  he  asked  the  citizens  there  at  that  meet¬ 
ing  to  wire  their  State  Senator  asking  for  the  passage  of 
certain  bills  relative  to  municipal  light  plants,  especially 
Senate  Bill  No.  9,  because  if  that  bill  was  passed  we  would 
have  an  opportunity  to  vote  a  bond  issue  in  Kirksville  to 
build  a  municipal  light  plant.  The  Government  would  give 
us  outright  30  percent  of  the  cost  and  would  loan  the  other 
70  percent  to  the  municipality  at  an  interest  rate  of  4  per¬ 
cent.  The  city  would  not  be  obligated  financially  because 
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this  money  would  be  paid  back  from  profits  accruing  from 
the  operation  of  this  plant.  At  that  time  he  urged 

586  us  to  wire  and  write  to  our  Senator  who  was  also 
Chairman  of  the  Municipal  Committee  of  ithe  State 

Legislature.  This  committee  had  charge  of  these  bills. 
He  further  stated  that  it  was  the  wish  of  President  Roose- 
velt  that  these  bills  pass  and  was  also  the  wish  of  Gover¬ 
nor  Parks.  He  also  mentioned  the  name  of  IVjtr.  Ickes. 
Colonel  Miller  arrived  about  2  o’clock  in  the  Afternoon 
and  there  were  possibly  40  or  50  of  us  in  the  dirking  room 
at  the  time  that  he  came  in  and  spoke.  He  said  th^t  he  was 
making  a  thousand  mile  campaign  over  the  State  urging 
the  passage  of  these  bills  so  that  Missouri  might  get  the 
benefit  of  this  Public  Works  Administration  mohey.  He 
was  there  possibly  an  hour  and  a  half  or  two  hours  and 
left  immediately.  He  stated  at  that  time  that  he  Was  leav¬ 
ing  for  Trenton,  Missouri. 

Whereupon  plaintiffs  read  the  deposition  of  Robert  L. 
Sawyer,  who  having  sworn  to  tell  the  truth,  the  whole  truth 
and  nothing  but  the  truth,  in  answer  to  questions  pro¬ 
pounded  to  him,  testified  as  follows : 

Direct  examination. 

My  name  is  Robert  L.  Sawyer  and  I  live  at  ^Varrens- 
burg,  Missouri.  I  lived  in  Trenton,  Missouri,  uptil  Feb¬ 
ruary  1935,  where  I  was  editor  of  the  “Republicari  Times” 
a  newspaper.  That  was  the  only  daily  newspaper  in  Tren¬ 
ton.  I  know  Colonel  Hugh  Miller,  State  Public  Works  Ad¬ 
ministration  Engineer.  He  came  to  Trenton,  Missouri,  in 
the  early  part  of  December,  1933,  and  made  a  speech  at  a 
meeting  that  was  called  there.  He  talked  primarily  about 
the  passage  of  the  revenue  bond  issue  bill  which  was  before 
the  Legislature  at  that  time.  He  urged  the  peopld  present 
at  the  meeting  to  wire  their  State  Senators  and  urge  them 
to  vote  right  on  the  revenue  bond  bill.  He  stated  substan¬ 
tially  that  if  they  did  not  vote  right  on  that  bill,  v|-e  would 
know  what  to  do  with  them  when  election  time  came. 

587  He  spoke  in  regard  to  urging  the  municipality  to  get 
money  from  the  Public  Works  Administration.  1 

made  notes  of  that  meeting  and  subsequently  as  editor  of 
the  daily  paper,  I  wrote  an  article  from  the  notes  qoncern- 
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ing  it.  The  article  was  published  in  the  paper.  I  wrote 
the  article  myself. 

Whereupon  plaintiffs  read  the  deposition  of  Albert  C. 
Laun,  who  being  sworn  to  tell  the  truth,  the  whole  truth  and 
nothing  but  the  truth  in  answer  to  questions  propounded  to 
him,  testified  as  follows : 

Direct  examination. 

My  name  is  Albert  C.  Laun  and  I  am  Vice-President  of 
the  Union  Electric  Light  and  Power  Company.  I  am  a 
resident  of  St.  Louis  County,  Missouri.  I  know  Colonel 
Miller.  I  first  met  him  in  September,  1933,  at  the  Missouri 
Hotel  at  Jefferson  City,  Missouri.  At  that  time  he  was 
Engineer  in  Charge  of  Public  Works  Administration  for 
the  State  of  Missouri.  I  met  him  in  September,  1933,  at 
which  time  lie  told  me  his  title  and  the  work  he  was  doing 
and  he  remained  in  Missouri  until  early  in  the  Spring  of 
1935.  I  met  Colonel  Miller  again  in  Jefferson  City  in  No¬ 
vember  1933.  On  this  occasion  a  special  session  of  the  Mis¬ 
souri  Legislature  had  been  called  by  the  Governor  of  Mis¬ 
souri.  This  session  started  sometime  during  October  1933. 
Earlv  in  the  session  Senate  Bill  No.  9  was  introduced  into 

w 

the  Senate.  The  bill  in  regular  course  of  events  was  as¬ 
signed  to  the  Municipal  Corporations  Committee  and  that 
committee,  in  deciding  what  they  should  do  with  the  bill, 
had  called  a  hearing.  The  first  hearing  was  devoted  to 
parties  who  wished  to  appear  in  behalf  of  the  passage  of 
this  bill,  and  at  this  meeting  Colonel  Miller  appeared  in 
behalf  of  the  passage  of  the  bill.  Colonel  Miller  appeared 
before  this  committee  and  argued  for  the  passage  of  the 
bill  (Senate  Bill  No.  9)  and  in  his  argument  stated  that  this 
bill  had  been  prepared  by  attorneys  of  the  Public 
588  Works  Administration  in  Washington  and  that  he 
was  co-author  of  the  bill.  He  stated  that  there  should 
be  no  disposition  on  the  part  of  private  utilities  to  fight  the 
passage  of  this  bill  as  it  was  the  Government’s  purpose  to 
give  large  sums  of  money  to  various  municipalities  in  the 
State  of  Missouri  which  money  would  come  in  the  form  of 
grants  or  gifts,  and  would  not  have  to  be  repaid  by  the 
municipalities.  In  addition,  he  stated,  that  the  Government 
would  loan  additional  large  sums  of  money  at  low  rates 
of  interest  which  could  be  paid  back  to  the  Government 
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from  the  earnings  of  the  power  plants  if  Senate  Bill  No.  9 
were  passed,  and,  that  if  the  power  plants  faile4  to  make 
money,  the  cities  would  not  have  to  pay  anything  back  to 
the  Government.  He  also  said  that  this  was  not  only  an 
expression  of  his  views  but  was  instruction  frqm  Presi¬ 
dent  Roosevelt,  the  United  States,  and  from  Mr.  Ickes. 
And  that  he  spoke  in  full  authority  of  Washington  in  fight¬ 
ing  for  the  passage  of  this  bill  which  had  been  prepared  by 
the  attorneys  for  the  Public  Works  Admini station  in 
Washington.  He  stated  that  it  was  the  Federal  Govern¬ 
ment’s  purpose  wherever  possible  to  loan  thesej  sums  of 
money  and  to  give  these  grants  of  money  so  th^t  power 
plants  could  be  set  up  by  the  municipalities  and  used  as 
yardsticks  so  that  the  people  of  Missouri  could  judge  for 
themselves  whether  or  not  they  were  paying  too  much  for 
electricity  throughout  the  State.  He  went  further  and 
stated  that  the  people  of  Missouri  in  many  instances  were 
overcharged  for  electricity  and  that  this  was  the  |>nly  way 
people  could  come  into  their  own  and  judge  for  themselves 
the  prices  they  should  pay  for  electricity.  I  wa^  present 
and  heard  Mr.  Miller  make  these  statements.  Certain  mem¬ 
bers  of  the  committee  said  that  the  bill  as  written  would 
allow  the  people  of  the  municipality  to  vote  as  td  whether 
or  not  they  should  bond  themselves  for  the  construction  of 
a  power  plant  and  distribution  system  but  the  bill  was  so 
constructed  that  if  a  deficiency  existed  after  they 
589  started  to  build  a  plant  and  the  people  had  voted  on 
an  actual  question  that  the  Board  of  Aldermen  had 
the  right  to  issue  additional  bonds  without  any  liirjit.  They 
could  float  as  many  bonds  as  they  found  necessary  to  com¬ 
plete  the  project,  and  Colonel  Miller  at  that  time  slated  that 
lie  was  not  sure  that  the  bill  was  so  constructed,  but  that 
if  it  was,  the  municipalities  and  governing  bodies  would 
certainly  use  discretion  in  issuing  such  additional  bonds  as 
they  needed.  Colonel  Miller  again  appeared  bdfore  this 
committee  about  the  middle  of  November  1933,  on  which 
occasion  the  Senate  Committee  of  Municipal  Corporations 
had  called  a  hearing  so  that  people  who  were  opposed  to  the 
passage  of  this  bill  could  be  heard.  At  this  hearing,  those 
people  who  were  opposed  to  the  passage  of  the  bill  were 
heard  and  after  their  statements,  Colonel  Miller  jumped  on 
the  floor  and  asked  that  he  be  heard.  The  Chairman  of  the 
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Committee  stated  that  those  people  who  were  in  favor  of 
the  passage,  of  the  bill  had  been  assigned  one  night  on 
which  to  be  heard  and  on  this  particular  occasion  those 
people  who  were  opposed  to  the  passage  of  the  bill  were 
being  heard.  Colonel  Miller  stated  that  this  was  gag  rule 
on  the  part  of  the  Senate  committee  and  that  he  was  going 
to  take  this  question  to  the  people.  He  stated  that  the  Fed¬ 
eral  Administration  in  Washington  was  in  favor  of  the 
passage  of  these  bills  and  that  the  Public  Works  Adminis¬ 
tration  was  in  favor  of  the  passage  of  these  bills.  He  said 
that  Mr.  Ickes  was  in  favor  of  the  passage  of  these  bills 
and  that  the  Senate  committee  had  no  right  to  block  the 
passage  of  them  and  that  if  they  dared  to  block  the  passage 
of  them  that  he  was  going  out  to  tell  the  people  of  Missouri 
that  they  should  be  beaten  when  they  ran  for  office  again. 
I  heard  Colonel  Miller  speak  at  Jefferson  City  in  the  latter 
part  of  December  1933  on  the  occasion  of  a  meeting  of 
certain  people  who  favored  municipal  ownership  of  electric 
light  and  power  companies  in  Missouri.  They  had  called 
a  meeting  in  Jefferson  City  and  Colonel  Miller  ad- 
590  dressed  that  meeting.  I  was  present  at  the  meeting 
and  heard  Colonel  Miller  say  that  he  had  just  com¬ 
pleted  a  trip  through  Missouri  in  which  he  had  visited  most 
of  the  towns  of  any  size  throughout  the  State  and  that  he 
had  advocated  that  all  Senators  who  had  opposed  the  pas¬ 
sage  of  Senate  Bills  7,  8,  9  and  10,  should  be  beaten  when 
they  were  up  for  re-election.  He  stated  again  that  the  Gov¬ 
ernment  was  willing  to  give  large  sums  of  money  and  loan 
large  additional  sums  of  money  at  a  low  rate  of  interest  to 
municipalities  so  that  they  could  build  municipal  plants 
throughout  Missouri  which  would  serve  as  yardsticks  in 
measuring  the  cost  of  electricity  paid  by  consumers  to  pri¬ 
vate  plants  throughout  the  State.  He  pointed  out  that  these 
bills,  if  passed,  would  not  have  increased  the  bonded  in¬ 
debtedness  of  the  cities  due  to  the  fact  that  the  bonds  which 
are  issued  under  these  bills  would  not  be  styled  as  a  debt 
of  the  cities,  but  would  be  paid  for  out  of  the  earnings  of 
the  power  plants.  He  stated  that  this  would  enable  cities 
in  Missouri  which  had  reached  the  statutory  limits  of  their 
indebtedness  to  float  these  additional  bonds  so  that  the\ 
could  build  power  plants  and  pay  for  them  out  of  earnings, 
if  they  had  earnings,  and  if  they  did  not  have  any  earnings, 
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the  cities  had  nothing  to  lose  by  the  building  of  the  power 
plants.  He  also  stated  that  if  the  mayors  of  these  towns 
and  the  people  at  this  meeting  had  read  the  St.  Ljouis  Post 
Dispatch,  the  St.  Louis  Star  and  Times,  and  the  St.  Louis 
Globe  Democrat,  or  most  of  the  other  papers  throughout 
the  State,  that  they  were  familiar  with  this  thousand  mile 
tour  he  had  made  through  Missouri  in  which  he  had  advo¬ 
cated  that  the  members  of  the  Missouri  Senate!  who  had 


voted  against  the  passage  of  this  bill  should  be  tfeaten  for 
re-election.  He  also  stated  that  if  Missouri  did  not  take 
advantage  of  these  loans  for  municipal  power  plants  that 
the  Government  will  have  to  loan  this  money  in  some  other 
State  and  that  the  result  would  be  that  the  amount  of  allot¬ 
ments  of  Public  Works  Administration  funds  to  Mis- 
591  souri  would  be  much  smaller  than  if  these  bills  were 
passed.  At  that  time  he  stated  that  he  was  the  au¬ 
thorized  agent  of  the  Federal  Government  in  Missouri  and 
any  statement  made  by  him  was  a  statement  Authorized 
from  Washington  by  President  Roosevelt,  Mr.  ^ckes,  and 
of  other  governing  bodies  that  had  anything  to  dcj  with  the 
loaning  of  Public  Works  Administration  money.  Those 
were  not  his  exact  words  but  the  summing  up  of  the  mean¬ 
ing  of  his  words.  Colonel  Miller  stated  that  he  had  re¬ 
ceived  a  letter  from  Secretary  Ickes  and  that  in  this  letter, 
Mr.  Ickes  stated  that  if  the  Senate  held  up  the  passage  of 
Senate  Bills  7,  8,  9  and  10,  that  he  would  take  the  fight  out 
to  the  people  and  the  independent  newspapers  throughout 
Missouri  and  let  them  know  that  Missouri  was  npt  receiv¬ 
ing  its  portion  of  Public  Works  Administration  fhnds  that 
they  could  receive  if  the  Senate  Bills  7,  8,  9  and  10  were 
passed. 

The  plaintiffs  introduced  and  there  was  received 
591 A  in  evidence  as  plaintiffs’  exhibits  263,  264  and  265, 
respectively,  the  following  three  letters : 
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“November  10th,  1933 

Hon.  Harold  L.  Ickes, 

Administrator, 

Through,  Col.  H.  M.  Waite, 

Deputy  Administrator, 

Public  Works  Administration, 

Washington,  D.  C. 

Subject :  Pending  Legislation  in  Missouri. 

1.  The  attention  of  the  Administration  is  directed  to  leg¬ 
islation  now  pending  before  the  Extra-Ordinary  Session  of 
the  Missouri  Legislature,  which  will  have  an  important 
bearing  upon  the  Public  Works  program  in  this  state. 

2.  There  are  four  bills  authorizing  Cities,  Towns  and  Vil¬ 
lages  of  less  than  75,000  population  to  issue  plant  revenue 
bonds  for  the  construction  of  municipal  waterworks,  gas 
plants,  electric  light  plants  and  sewerage  systems.  These 
bills  were  urged  upon  Governor  Park  by  the  State  Advi- 
vsory  Board  and  were  made  a  part  of  his  legislative  program. 
However,  it  is  alleged  that  the  utility  lobby,  which  is  very 
strong,  is  likely  to  defeat  some  or  all  of  these  bills.  If  it  is 
the  policy  of  the  Administration  to  urge  action  regarding 
such  legislation  it  is  respectfully  requested  that  the  Admin¬ 
istration  use  its  influence  in  this  situaton.  Governor  Park 
belongs  to  the  dominant  party  and  his  party  is  in  complete 
control  of  both  houses  of  the  legislature,  but  it  is  likely  to 
be  split  on  these  bills. 

3.  Another  part  of  Governor  Park’s  program  urged 
on  him  by  the  State  Advisory  Board,  is  a  proposition  for  a 

$15,000,000  bond  issue  to  be  used  principally  for  the 
591B  penal  and  eleemosynary  institutions  of  the  State. 

Opposition  in  regard  to  this  bond  issue  has  not  yet 
crystallized  but  is  undoubtedly  strong. 

4.  Those  matters  are  brought  to  your  attention,  not  only 
because  they  vitally  affect  the  public  works  program  in 
the  State  but  because  I  considered  it  my  duty  to  advise  the 
administration  at  Washington  regarding  them. 

HUGH  MILLER 

State  Engineer ,  P.W.A.” 
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November  18, 1933 

“Col.  Hugh  Miller,  j 

State  Engineer,  Public  Works  Administration, 

219  Buder  Building,  705  Market  St., 

St.  Louis,  Missouri. 

Dear  Col.  Miller: 

I  have  your  letter  of  November  10  regarding  pending 
legislation  in  Missouri. 

I  appreciate  very  much  your  keeping  the  Administration 
informed  in  regard  to  these  matters.  I  feel,  however,  that 
it  is  entirely  a  question  of  local  policy,  to  be  decided  by  the 
citizens  of  Missouri  acting  through  their  authorized  rep¬ 
resentatives,  as  to  whether  they  do  or  do  not  waijt  to  pass 
a  given  piece  of  legislation. 

I  think  that  the  extent  to  which  the  State  Advisorv  Board 

mi 

should  go  is  to  inform  the  authorities  that  such  and  such 
acts  would  expedite  the  Public  Works  program  in  JMissouri, 
that  such  and  such  a  bill  would  simplify  the  legal  Situation, 
and  the  like.  Beyond  that,  I  feel  that  it  is  up  to  the  people 
of  Missouri  to  decide  how  far  they  want  to  participate  in 
the  Public  Works  program.  I  do  not  think  that  it  is  any 
part  of  the  duty  of  the  State  Advisory  Board  to  force  Fed¬ 
eral  funds  upon  unwilling  borrowers. 

Sincerely  yours, 

(sgd)  HAKOLD  L.  ICKES,  Administrator.” 
591C  “November  20, 1933 

Hon.  Harold  L.  Ickes, 

Federal  Emergency  Administrator  of  Public  Works, 
Interior  Building, 

Washington,  D.  C. 

Dear  Mr.  Ickes, 

I  wish  to  thank  you  for  your  letter  of  November  18  in 
reply  to  my  previous  letter  regarding  pending  legislation 
in  this  State. 

I  appreciate  your  frank  statement  regarding  :he  posi¬ 
tion  that  the  State  Advisory  Board  and  the  State  Engineer 
should  take  regarding  local  legislation.  It  has  been  our 
policy  to  follow  a  similar  course  in  this  State. 
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A  situationhas  arisen  here,  however,  which  is  somewhat 
unusual,  inasmuch  as  about  thirty  million  dollars  worth  of 
Public  Works  is  dependent  upon  action  by  the  Legislature, 
a  special  session  of  which  was  called  by  the  Governor  for 
the  purpose  of  expediting  the  Public  Works  program  among 
other  things,  j  The  Governor  is  campaigning  for  this  pro¬ 
gram  but  the;  legislation  has  been  held  up  chiefly  by  the 
Senate  which  is  overwhelmingly  of  the  same  party  as  the 
Governor  and  the  National  Administration.  Owing  to  the 
limitation  of  time,  we  have  been  obliged  to  accept  applica¬ 
tions  contingent  upon  the  passage  of  this  legislation  and 
some  of  these  applications  have  already  been  forwarded  to 
Washington,  others  are  being  held  here,  and  still  others  are 
in  the  course  of  preparation  or  are  being  held  back  await¬ 
ing  the  action  of  the  Legislature.  You  will  appreciate,  I 
think,  my  position  in  the  matter  as  I  am  charged  with  the 
duty  of  having  these  applications  forwarded  quickly  and  all 
that  I  am  asking  is  that  legislation  be  passed  or  defeated 
in  accordance  with  the  wishes  of  the  people  of  the  State  of 
Missouri. 

The  Kansas  City  Star  recently  said  that  the  score 
591D  at  Jefferson  City  is  0  to  0;  Senate  0,  House  of  Rep¬ 
resentatives  0.  This  reflects  quite  accurately  the 
legislative  situation  after  more  than  a  month  of  special 
session. 

Thanking  you  again  for  your  kindness  in  taking  the  time 
to  explain  to  me  the  attitude  of  the  Administration  in  this 
matter. 

Very  truly  yours, 

!  (sgd)  HUGH  MILLER, 

State  Engineer,  P.  W.  A.” 

The  plaintiffs  introduced  and  there  was  received 
592  in  evidence  as  Plaintiffs’  Exhibit  266  a  letter  sent 
by  Harold  L.  Ickes,  Administrator,  to  Colonel  Hugh 
Miller,  State  PWA  Engineer  for  Missouri,  as  follows : 
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4 ‘November  28,  1933 

Colonel  Hugh  Miller, 

State  Engineer, 

Public  Works  Administration, 

219  Buder  Building,  1 

St.  Louis,  Missouri. 

My  dear  Colonel  Miller:  J 

Referring  to  your  letter  of  November  20  regarding  the 
pending  legislation  in  Missouri,  I  am  advised  {hat  such 
legislation  falls  into  two  categories.  The  first  is!  confined 
to  a  proposal  for  a  $15,000,000  bond  issue  for  use  primarily 
for  construction  of  penal  and  eleemosynary  institutions. 
This  is  entirely  a  question  of  local  policy  with  which  I  feel 
the  Public  Works  Administration  should  not  concern  itself. 

The  second  part  of  the  legislative  program  embraces  en¬ 
abling  legislation  authorizing  municipalities  with  ^  popula¬ 
tion  of  less  than  75,000  to  issue  revenue  bonds  foil  the  con¬ 
struction  of  municipally  owned  utilities.  I  understand  that 
cities  with  a  population  in  excess  of  75,000  alreadf  possess 
such  power. 

I  am  informed  that  several  of  the  bills  have  been  killed 
in  Committee  within  the  last  day  or  two  and  thaf  the  op¬ 
position  to  these  bills  was  confined  almost  solely  to'  a  utility 
lobby.  While  it  is  the  policy  of  this  Administration  not  to 
interfere  with  local  questions,  I  feel  that  the  people  of  Mis¬ 
souri  should  be  advised  that  the  Public  Works  Administra¬ 
tion  is  ready  and  willing  to  aid  in  financing  the  construction 
of  municipally  owned  utilities  which  meet  with  its  <m&ineer_ 
ing,  legal,  and  financial  requirements.  The  existing  status 
of  the  law  in  Missouri  renders  it  difficult,  if  not  impossible, 
to  assist  municipalities  desiring  to  construct  such  facilities. 

Perhaps,  the  utility  lobby  is  succeeding)  because 
593  the  Metropolitan  Press  has  not  advised  {he  elec¬ 
torate  of  the  situation.  I  understand  that  tfhere  are 
liberal  newspapers  in  your  larger  cities  which  ai4  sympa¬ 
thetic  with  the  municipalities  in  their  struggles  agjiinst  the 
utilities.  The  trouble  probably  is  that  these  newspapers 
are  not  carrying  on  an  active  campaign  for  the  legislation 
because  the  larger  municipalities  already  possess  the  power 
to  issue  revenue  bonds.  Perhaps,  if  the  cause  of  t{ie  legis¬ 
lative  impasse  is  brought  to  the  attention  of  the  electorate, 
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the  legislators  will  free  themselves  from  the  influence  of 
the  utility  lobby.  While  it  is  not  the  function  of  the  Public 
Works  Administration  or  of  the  State  Advisory  Boards  to 
force  funds  upon  unwilling  borrowers,  I  feel  that  we  owe 
a  duty  to  the  people,  to  explain  where  the  real  responsibility 
rests  and  to  advise  them  that  the  applications  of  municipali¬ 
ties  desiring  to  construct  utilities  will  receive  every  con¬ 
sideration  from  the  Public  Works  Administration  if  their 
legislative  representatives  will  enact  the  legislation  neces¬ 
sary  to  enable  such  municipalities  to  issue  revenue  bonds. 

The  Washington  Correspondents  of  the  Missouri  news¬ 
papers  will  be  advised  by  me  why  under  the  existing  state 
of  law  it  is  impossible  to  allocate  any  funds  to  the  smaller 
Missouri  municipalities  for  the  construction  of  municipally 
owned  utilities  except  where  the  municipality  is  in  a  posi¬ 
tion  to  issue  general  obligation  bonds. 

Sincerelv  vours, 

I  (Signed)  HAROLD  L.  ICKES 

i  Administrator.” 

The  plaintiffs  introduced  and  there  was  received 
594  in  evidence  as  Plaintiffs’  Exhibit  267  a  letter  sent 
by  Harold  L.  Ickes,  Administrator,  to  Colonel  Hugh 
Miller,  State  PWA  Engineer  for  Missouri,  as  follows: 

“FEDERAL  EMERGENCY  ADMINISTRATOR 

OF  PUBLIC  WORKS 
WASHINGTON 

i  October  28,  1933. 

Mv  dear  Mr.  Miller: 

I  have  your  letter  of  October  26,  and  I  thank  you  for 
your  full  and  clear  explanation  with  reference  to  applica¬ 
tions  for  municipal  electric  light  plants. 

Undoubtedly,  hearings  ought  to  be  held,  but  it  seems  to 
me  that  it  could  be  taken  for  granted  that  power  interests 
will  oppose  any  municipal  electric  light  project,  and  after 
one  such  protest  has  been  heard  all  have  been  heard.  My 
view  is  that  hearings  ought  to  be  granted  for  the  purpose 
of  establishing  whether  the  municipality  itself  desires  a 
project.  If  a  project  is  generally  desirable,  engineeringly 
practicable  and  legally  sound,  then  it  ought  to  be  for- 
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warded  with  approval  to  Washington,  notwithstanding  cer¬ 
tain  interested  opposition,  although  the  existence  of  such 
opposition  should  be  noted  as  a  part  of  the  recommenda¬ 
tion  made. 

Sincerely  yours, 


(SGD)  HAROLD  L.  10 


KES, 


Administrator. 


Mr.  Hugh  Miller, 

State  Engineer,  Federal  Emergency 
Administration  of  Public  Works, 

219  Buder  Bldg.,  705  Market  St. 

St.  Louis,  Missouri.” 


595  The  plaintiffs  marked  for  identification 
tiffs’  Exhibit  268  a  handbill,  which  was  as 

“STATEMENT  FROM  THE  SELECTMEN 


as  Plain- 
folio  ws  : 


To  the  Residents  of  Brandon, 

In  Regard  to 

THE  TOWN  OWNED 
LIGHT  AND  POWER  PLANT 

From  our  canvas  of  the  Townspeople  for  subscribers  to 
Town  Electric  Service  now  going  on,  we  have  found  that 
there  are  certain  misunderstandings  regarding  the  project 
which  we  feel  should  be  cleared  up  by  a  statement  from  the 
Selectmen. 

1.  Our  project  has  been  approved ,  not  ‘TENTATIVELY’ 
as  stated  in  the  last  issue  of  the  Brandon  Unicjn,  but  as 
stated  in  the  following  telegram  received  by  the 
for  the  Town  of  Brandon: 

‘YOUR  PROJECT  APPROVED  BY  PRESIDENT 
TWENTY  FIFTH  FURTHER  DETAILS  WILL  FOL¬ 
LOW  BY  LETTER’ 

H.  J.  LOCKWOOD  ACTING  STATE  DIRECTOR  808A 
Sep  27  [ 

2.  There  is  to  be  no  bonding  of  the  Town  to  fihance  this 
Power  Plant.  The  total  of  $163,635.00  for  construction  is 
furnished  by  the  United  States  Government.  Of  this  total, 
$73,635.00  is  an  outright  grant ,  not  to  be  repaid.  The  Bal¬ 
ance  of  $90,000.00  is  a  loan  to  be  repaid  solely  fro^n  the  net 
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profits  of  the  Plant,  and  not  out  of  any  Tax  collections  or 
any  other  money  of  the  Town. 

3.  In  no  way  can  the  Taxes  of  the  Town  he  increased  ow 
account  of  this  project. 

We  wish  to  thank  the  people  for  the  splendid  response 
they  are  now  making,  and  we  urge  all  to  get  behind  us  to 
help  make  this  Town  project  a  success. 

SELECTMEN  OF  TOWN  OF  BRANDON, 

F.  L.  SMITH,  P.  L.  BULRUS,  R.  W.  BRESEE.” 

596  The  plaintiffs  then  offered  to  prove  “by  the  wit¬ 
ness  Edward  Lawrence,  who  it  is  agreed  need  not 
be  called  into  the  court  room  for  the  purpose  of  this  offer, 
that  handbills  like  that  marked  for  identification  as  Plain¬ 
tiffs’  Exhibit  268  were  circulated  by  the  town  selectmen 
among  the  citizens  of  the  Town  of  Brandon,  Vermont,  im¬ 
mediately  preceding  a  vote  by  the  citizens  of  that  munici¬ 
pality  on  the  question  of  issuing  revenue  bonds  to  be  sold 
to  the  Public  Works  Administration  for  the  purpose  of 
financing  a  municipally-owned  generating  and  distributing 
electricity  system  as  a  non-Federal  Public  Works  project. 
It  is  agreed  that  neither  the  PWA  nor  anyone  having  any 
association  with  the  PWA  had  any  connection  with  the  is¬ 
suance  of  these  handbills.”  The  handbill  was  then  ex¬ 
hibited  to  the  Court  and  offered  in  evidence  in  connection 
with  the  foregoing  offer  of  proof.  The  offer  of  proof  was 
made  to  show’  the  natural  effect  of  an  offer  bv  the  defen- 
dants  to  finance  a  municipally  owmed  electricity  plant  by 
purchase  of  revenue  bonds  and  a  grant  of  30%  or  45%  of 
the  cost  of  construction. 

The  defendants  objected  to  the  evidence  offered  “as 
being  utterlv  irrelevant  and  immaterial  to  anv  of  the  issues 
of  this  case”.  The  objection  w’as  sustained  and  the  plain¬ 
tiffs  w’ere  allowed  an  exception. 

The  plaintiffs  then  for  the  same  purpose  made  the  fol¬ 
lowing  offer  of  proof : 

“By  the  depositions  of  Fred  L.  Hiss,  of  W.  W.  Harvey, 
of  E.  F.  Bulm^hn,  of  John  R.  Hoffman,  and  of  R.  R.  Rowell, 
and  by  witnesses  Cyrus  Field  and  D.  E.  Bverlev,  viio  it  is 
agreed  need  not  be  called  into  the  court  room  for  the  pur¬ 
pose  of  this  offer,  the  plaintiffs  offer  to  prove  that  similar 
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handbills  or  newspaper  advertisements  were  circulated  un¬ 
der  similar  conditions  among  the  citizens  of  the  municipali¬ 
ties  of  Sandusky,  Ohio,  Jacksonville,  Illinois,  Dqlta,  Colo¬ 
rado,  California,  Missouri,  Eldon,  Iowa,  Devils  Lhke,  North 
Dakota,  and  Morenci  Michigan.’ ’ 

597  The  defendants  made  the  same  objection  as  that 
preceding,  which  was  sustained,  and  the  plaintiffs 

were  allowed  an  exception. 

The  plaintiffs  marked  for  identification  as  Plaintiffs’  Ex¬ 
hibit  269  a  full  page  newspaper  advertisement  inserted  in 
a  weekly  newspaper  of  Plainview,  Texas,  by  the  Council  of 
that  City,  and  signed  by  the  members  of  the  Council.  The 
advertisement,  exhibited  to  the  Court,  contained  among 
other  things  the  following  passage : 

“THE  FREE  GIFT  OF  FORTY-FIVE  THOUSAND 
DOLLARS  ! 

The  City  must  at  some  time  provide  wells  and  p 
make  the  other  improvements  proposed  to  be 
the  BOND  issue.  By  doing  the  work  now  the  Citjy  will  re¬ 
ceive  from  the  U.  S.  Government  $45,000.00  as  a  free  gift. 
Is  it  good  business  to  lose  that  offered  gift  and  later  pay 
the  full  cost  of  the  improvements? 

The  State  Engineer  for  the  Public  Works  has 
the  time  to  hold  this  election;  but  has  made  it  positively 
clear  that  unless  the  bonds  are  carried  at  this  election,  the 
allotment,  both  the  loan  and  the  proposed  gift  of  $45,000.00 
will  be  cancelled  and  forever  lost  to  the  City.” 

The  plaintiffs  then  made  the  following  offer  of 

“By  the  deposition  of  Herbert  Dysart  the  plaintiffs  offer 
to  prove  that  the  City  Council  of  Plainview,  Tex^s,  which 
is  one  of  the  cities  involved  in  the  suit,  had  circulated  in  a 
newspaper  of  general  circulation  in  the  City  of  plainview, 
Texas,  the  advertisement  marked  as  Plaintiffs’  Exhibit 
No.  269,  immediately  prior  to  an  election  to  (determine 
whether  that  city  should  acquire  wells  and  pumping  facili¬ 
ties  for  its  waterworks,  such  acquisition  to  be  financed  by 
PWA  grant  of  45  per  cent  of  the  cost  of  construction  and 
the  purchase  by  PWA  of  the  city’s  revenue  bonds,  to  cover 

the  remaining  cost.  ’  ’  | 

The  defendants  objected  to  the  evidence  offered 

598  as  being  irrelevant.  The  objection  was  Sustained 
and  the  plaintiffs  were  allowed  an  exception. 
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The  plaintiffs  marked  for  identification  as  Plaintiffs’  Ex¬ 
hibit  270  and  offered  in  evidence  a  handbill  circulated  in  the 
Town  of  Russellville,  Alabama,  by  the  City  Council  and 
signed  by  thq  City  Council.  The  circulation  of  the  handbill 
occurred  immediately  preceding  a  vote  by  the  citizens  of 
the  Town  on  the  question  of  approving  the  electricity  proj¬ 
ect  which  is  one  of  those  involved  in  this  suit.  The  handbill 
states,  in  part : 

“FACTS  ABOUT  THE  COMING  ELECTION 
SHALL  THE  PEOPLE  OF  RUSSELLVILLE  TURN 
DOWN  THIS  GIGANTIC  OPPORTUNITY  TO  SECURE 
CHEAP  POWER  FROM  MUSCLE  SHOALS 


On  Monday ,  an  Election  will  be  held  to  determine  whether 
the  City  shall  take  advantage  of  President  Roosevelt9 s 
Muscle  Shoals  Program  to  develop  the  Tennessee  Valley , 
and  to  decide  whether  our  City  shall  secure  the  advantages 
of  Cheap  Electricity  the  same  as  our  neighboring  cities. 

'  WHAT  WILL  IT  COST  THE  PEOPLE  OF  RUSSELL¬ 
VILLE  TO  OWN  AND  AN  ELECTRICAL  DISTRIBU¬ 
TION  SYSTEM,  BUYING  POWER  FROM  TV  A  ? 

Answer :  It  will  cost  then  nothing.  The  government  lends 
them  money  and  assumes  any  risk  which  may  be  attached  to 
the  loan.  The  Government’s  securitv  lies  in  the  income 
f rom  the  sale  of  electricity,  which  will  be  more  than  ample 
to  pay  interest  on  the  bonds  and  set  aside  a  sinking  fund 
to  retire  the  bonds  in  20  years  thus,  in  20  years  the  people 
will  come  into  ownership  of  the  Distribution  System  with¬ 
out  putting  up  a  cent  of  money. 

HOW  WILL  THIS  LOAN  EFFECT  THE  CREDIT  OF 
THE  CITY! 

Answer :  It  will  improve  it  materially.  The  City  will  be 
able  to  make  a  gross  operating  profit  from  a  distribution 
system  after  paying  all  operating  expenses,  interest 
599  and  sinking  fund.  This  operating  profit  will  be 
greatlv  in  access  of  the  taxes  and  license  now  payed 
the  Citv  bv  the  PUBLIC  UTILITY. 

HOW  WILL  THE  CITY  PAY  FOR  AN  ELECTRICAL 
DISTRIBUTION  SYSTEM? 
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By  issuing  income  Bonds  which  will  pledge  the  income 
from  the  Distribution  System  to  the  payment  o£  interest 
and  sinking  fund.  These  bonds  WILL  NOT  be  a  general  ob¬ 
ligation  of  City,  and  hence  will  not  add  one  penjny  to  the 
City’s  General  Debt  therefore  will  not  effect  Taxles  in  any 
way. 

WHAT  BENEFITS  WILL  THE  AVERAGE  CITIZEN 
OF  RUSSELLVILLE  SECURE  FROM  A  MUNICIPAL 
ELECTRICAL  DISTRIBUTION  SYSTEM?  j 

Answer:  They  will  secure  a  very  great  reduction  in  the 
cost  of  Electric  Power,  which  will  go  far  to  improve  living 
conditions  in  the  Home.  Under  the  proposed  rajtes  Elec¬ 
tricity  will  be  so  cheap  it  can  be  used  for  Cooking,  Hot 
.Water  Heating,  Refrigeration,  Ironing,  Washing  hnd  other 
Household  appliances.  In  fact,  the  purpose  of  tpe  Presi¬ 
dent’s  program  is  to  give  a  demonstration  of  the  flacts  that 
Electricity  can  be  sold  in  the  Household  at  rate^  so  low 
that  no  House  Holder  can  afford  to  do  without  it.’j’ 

The  offer  was  made  for  the  same  purpose  as  j;he  fore¬ 
going  offers,  the  defendants  objected  on  the  groiind  that 
the  evidence  was  irrelevant  to  the  issues  in  the  base,  the 
objection  was  sustained,  and  an  exception  was  allowed  the 
plaintiffs. 

600  The  plaintiffs  here  rested  their  case. 

Whereupon  the  case  for  the  defendants  proceeded 

601  as  follows:  j 

Thomas  A.  Martin  called  as  a  witness  on  behalf  of 

602  the  defendants  and  being  duly  sworn  testified  as  fol¬ 
lows  :  | 

I  am  the  Mayor  of  Iowa  City  and  have  been  since  April 
1,  1935.  I  was  City  Attorney  for  two  years  prior  to  that. 
I  am  familiar  with  the  origin  of  the  movement  in  Iowa  City 
for  a  municipal  light  plant.  October  11,  1932,  there  was 
a  franchise  election  held  in  Iowa  City,  in  which  tpe  Iowa 
City  Light  and  Power  Company,  who  then  held  a  franchise, 
sought  a  renewal  of  the  franchise.  The  election  respited  in 
turning  down  the  franchise  by  a  rather  substantial  major¬ 
ity,  about  three  to  one,  I  believe.  During  that  campaign 
for  an  electric  franchise  there  was  some  discussibn  gen¬ 
erated  about  what  to  do  in  looking  ahead  to  electric  service 
in  Iowa  City  because  the  then  existing  franchise  was  to  ex- 
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pire  January  13,  1934.  When  the  franchise  was  turned 

down  so  decisively  this  discussion  increased  considerably. 

*  * 

The  next  city  election  after  the  franchise  election 
*0 

603  was  in  March,  1933.  The  witness  was  thereupon  asked 
what,  if  anything,  was  put  in  the  campaign  in  that 
election  pertaining  to  a  municipal  light  plant.  Plaintiffs 
objected  to  the  question  as  immaterial,  irrelevant,  not  tend¬ 
ing  to  provei  any  issue  in  the  case  and  as  calling  for  the 
conclusion  and  opinion  of  the  witness  as  to  what  the  issues 
were  in  a  municipal  election  having  nothing  to  do,  itself, 
with  franchises  or  municipal  plants.  The  Court  overruled 
the  objection  to  which  plaintiffs  duly  noted  an  exception. 
The  witness  thereupon  answered  that  he  recalled  a  ques¬ 
tionnaire  being  placed  before  all  the  candidates  for  city 
council  in  the  course  of  that  campaign  by  the  League  of 
Woman  Voters,  and  that  a  resume  of  their  answers  was 
published  in  the  local  newspapers  just  prior  to  the  primary 
election.  The  election  on  the  construction  of  a  municipal 
plant  was  April  18,  1934.  The  Council  elected  in  March, 
1933,  withdrew  their  application  for  PWA  support  in  Oc¬ 
tober  1934. 

The  next  election  after  that  was  in  March,  1935.  I  was 
a  candidate  for  Mayor  in  that,  election.  The  only  issue  of 
any  importance  in  that  campaign  was  the  question  of  the 
construction  or  establishment  of  a  municipal  electric  light 
plant  and  distribution  system  in  accordance  with  the  au¬ 
thorization  of  the  special  election  which  carried  on  April 
17,  1934. 

Question.  With  reference  to  the  candidates,  who  were 
pledged  to  the  erection  of  the  municipal  plant,  what  was  the 
result  of  the  election? 

Objected  to  as  immaterial  and  irrelevant,  objection  over¬ 
ruled  and  exception  noted. 

Answer :  There  were  two  candidates  for  the  city  council, 
one  in  favor  of  proceeding  with  the  establishment  of  the 
municipal  plant  and  distribution  system  and  one  opposed; 
in  each  of  the  five  wards ;  and  in  the  two  aldermen-at-large 
election  there  were  two  candidates  pledged  to  the  establish¬ 
ment  of  a  municipal  electric  light  plant  and  distribution 
system  and  two  candidates  opposed. 

”  The  result  of  the  election  was  the  election  of  five  ward 
aldermen  and  two  aldermen-at-large,  all  of  whom  were 
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pledged  in  the  campaign  to  the  establishment  of  the 

604  municipal  electric  light  plant  and  distribution  sys¬ 
tem.  All  of  the  municipal  ownership  candidates  were 

elected. 

It  is  stipulated  that  the  Simmer  Law  enacted  in  1931  per¬ 
mitted  municipalities  under  certain  conditions  to '  establish 
municipal  light  plants,  and  to  pay  for  the^n  out  of 

605  the  earnings  of  the  plant,  by  a  method  differing  from 
that  which  now  exists,  but  still  limited  to  fearnings. 

I  prepared  the  ballot  for  the  election  on  the  Municipal 
ownership  question  in  Iowa  City  and  it  was  prepared  under 
the  Simmer  Law. 

The  Public  Works  Administration  did  not  ask  or  solicit 
or  suggest  that  the  City  of  Iowa  City  build  a  municipal  elec¬ 
tric  light  plant  so  far  as  I  know. 

On  Cross  Examination  the  witness  testified  as  follows: 

The  election  which  occurred  in  March,  1935,  was  a  regu¬ 
lar,  biennial  municipal  election  at  which  candidates  for  the 
various  city  officers,  including  mayor  and  councili  were  to 
be  elected,  and  at  that  election  there  was  not  ariy  official 
submission  of  any  question  regarding  municipal  ownership. 
If  there  were  any  other  issues  and  questions  a^id  other 
things  which  may  have  motivated  some  of  the  Voters  in 
that  election  aside  from  the  question  of  construction  of  a 
plant,  I  don’t  know  of  them.  I  cannot  say  whether  each 
candidate  appealed  in  the  same  way  to  all  of  the  voters.  I 
suppose  that  I,  like  anyone  else,  had  persons  who  ^ould  not 
have  voted  for  me  in  that  office  in  spite  of  any  issue  of 
municipal  ownership  and  others  who  would  have  voted  for 
me  regardless  of  that  question.  I  have  never  seeij  an  elec¬ 
tion  in  which  as  much  weight  was  placed  on  one  question 
as  that  election.  Approximately  8,000  ballots  are  cast  as  a 
rule  at  a  municipal  election  in  Iowa  City. 

606  Defendants  offered  Defendants’  Exhibit  No.  1,  for 
identification,  being  a  letter  from  the  Tennessee  Val¬ 
ley  Authority  by  David  E.  Lilienthal,  Director  and  General 
Counsel,  addressed  to  Honorable  J.  A.  Nelson,  Mayor,  De¬ 
catur,  Alabama,  and  dated  December  12,  1934. 

Plaintiffs  objected  to  the  receiving  of  Defendants  ’  Ex¬ 
hibit  No.  1  for  identification  in  evidence  on  the  ground  that 
it  went  to  an  entirely  collateral  issue,  that  it  wajs  a  self- 
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tain  other  subsidiaries  of  the  Commonwealth  and  Southern 
Corporation  on  the  other.  Under  this  contract,  among  other 
things,  TYA  agreed  to  buy  and  Alabama  Power  Company 
to  sell  certain  transmission  lines  in  North  Alabama  extend¬ 
ing  from  Wilson  Dam  to  certain  communities  in  Northern 
Alabama.  These  communities  had  theretofore  voted  to  ac¬ 
quire  their  own  distribution  systems  and  had  entered  into 
contracts  with  the  Tennessee  Valiev  Authoritv  for  a  bulk 
supply  of  energy.  They  had  also  voted  bonds  and  initiated 
arrangements  to  borrow  funds  with  which  to  construct  new 
plants. 

3.  Efforts  of  Communities  to  Buy  Distribution  Facilities 
from  Alabama  Power  Company 

It  was  contemplated  by  the  contract  of  January  4  that 
communities  in  North  Alabama  would  seek  to  purchase 
their  distribution  facilities  from  the  Alabama  Power  Com¬ 
pany.  Following  the  contract,  negotiations  were  had 
611  between  the  Company  and  the  cities.  These  negotia¬ 
tions  proved  futile,  inasmuch  as  the  company’s  rep¬ 
resentatives  not  only  asked  excessive  prices  for  the  proper¬ 
ties,  but  insisted  that  the  payment  must  be  in  cash,  al¬ 
though  the  communities  could  only  pay  for  the  properties 
in  revenue  bonds. 

4.  TYA  Urges  Cities  Not  to  Build  Competing  Plants 

These  negotiations  for  purchase  having  failed,  the  North 
Alabama  communities  pressed  their  plans  for  the  construc¬ 
tion  of  new  plants.  Allotments  for  loans  covering  most  of 
the  communities  were  made  by  the  Federal  Emergency  Ad¬ 
ministration  of  Public  Works.  At  a  time  when  the  con¬ 
struction  of  new  plants  was  imminent,  TVA  negotiated  for 
an  option  from  the  Alabama  Power  Company  for  the  pur¬ 
chase  of  the  distribution  facilities  in  North  Alabama.  After 
weeks  of  negotiations  a  price  of  one  million  dollars  was 
agreed  upon.  This  price  vras  reached  after  a  study  of  the 
properties  and  their  value,  in  the  course  of  which  TVA  en¬ 
gineers  found  the  physical  condition  of  the  properties  in 
North  Alabama,  particularly  in  the  Tri-Cities  where  the 
Company’s  franchises  had  expired,  to  be  very  poor.  The 
figure  of  one  million  dollars  represented  the  full  value 
which  could  reasonably  be  assigned  to  these  properties  in 
their  then  condition. 
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TVA  then  conferred  with  the  officials  of  these  jcommuni- 
ties  and  urged  them  to  forego  their  plans  for  construction 
of  a  competing  plant.  The  plan  was  for  the  Alabama  Power 
Company  to  convey  the  purchased  properties  to  TVA,  with 
a  later  re-conveyance  of  the  properties  to  the  separate  com¬ 
munities.  A  plan  for  the  regional  operation  of  the  proper¬ 
ties  was  worked  out.  This  plan,  under  which  coinpetition 
with  the  Alabama  Power  Company  would  hkve  been 
avoided,  was  adopted  by  resolution  of  the  respective  gov¬ 
erning  bodies  of  each  of  the  communities  involve^!.  There¬ 
upon  being  assured  that  this  plan  for  the  municipal  acqui¬ 
sition  of  these  properties  through  the  TVA  was  satisfactory 
to  the  respective  municipalities,  TVA,  on  Ahgust  9th, 
612  entered  into  the  option  contract  for  the  purchase  of 
these  distribution  facilities.  A  large  sum  was  then 
set  aside  by  the  Authority  to  place  the  properties  in  good 
condition. 

I 

5.  The  Proceedings  Before  the  Alabama  Public  Service 
Commission  and  in  the  Federal  Court 

Under  the  laws  of  Alabama,  the  approval  of  the  Public 
Service  Commission  was  necessary  before  the  Alabama 
Power  Company  could  convey  these  distribution  properties 
to  TVA.  Application  was  made  to  the  Public  Service  Com¬ 
mission  for  such  approval  on  August  9,  1934. 

Under  an  agreement  with  the  Commission  thax  the  Au¬ 
thority’s  participation  in  the  proceedings  should  not  be 
construed  as  conferring  any  jurisdiction  by  the  Commis¬ 
sion  over  the  Authority,  the  Authority  was  represented  by 
counsel  at  the  extensive  hearings  on  this  application,  and 
made  an  elaborate  presentation  of  evidence  on  the  issue 
of  public  interest.  In  fact,  though  the  application  was  that 
of  the  Company,  the  Auhority  was  compelled  tb  assume 
and  did  assume  virtually  the  entire  burden  of  proof  before 
the  Commission. 

On  the  12th  day  of  September,  1934,  certain  Referred 
stockholders  of  the  Alabama  Power  Company  filed  an  ac¬ 
tion  in  the  Circuit  Court  for  Limestone  County  seeking  to 
enjoin,  among  other  things,  the  transfer  of  the  distribution 
properties,  and  joining  as  defendants  these  North  Alabama 
communities.  This  case  was  removed  to  the  Federal  Dis¬ 
trict  Court,  while  the  application  for  transfer  was  still 
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serving  declaration  on  the  part  of  the  Tennessee  Valley  Au¬ 
thority,  and  that  it  was  entirely  irrelevant  to  the  issue  in¬ 
volved  in  the  case.  Plaintiffs  objection  was  overruled  and 
exception  noted  and  Defendants’  Exhibit  No.  1  for  identifi¬ 
cation  was  received  in  evidence  as  Defendants’  Exhibit  No. 
1,  and  reads  as  follows : 

607  TENNESSEE  VALLEY  AUTHORITY 

Knoxville,  Tennessee 
December  12,  1934 

Board  of  Directors, 

Arthur  E.  Morgan,  Chairman, 

Harcourt  A.  Morgan 
David  E.  Lilienthal 

Hon.  J.  A.  Nelson,  Mayor, 

Decatur,  Alabama. 

My  dear  Mr.  Mayor: 

Over  three  weeks  ago  the  Tennessee  Valley  Authority 
tendered  to  The  Albama  Power  Company  the  sum  of  money 
agreed  upon  for  the  purchase  and  sale  of  electric  distribu¬ 
tion  properties  in  North  Alabama,  including  those  within 
your  community.  The  Company  failed  to  convey  the  prop¬ 
erty.  While  the  contract  to  purchase  is  still  in  effect  for  the 
time  being,  the  Authority  is  bound  to  inform  you  that  it 
no  longer  has  an  assurance  that  the  Company  will  convey, 
as  disclosed  in  the  memorandum  of  facts  attached  to  this 
letter. 

Under  these  circumstances  and  in  view  of  the  fact  that 
your  community  may  be  substantially  prejudiced  by  fur¬ 
ther  delay,  the  Authority  does  not  feel  justified  in  request¬ 
ing  your  city  longer  to  defer  your  original  plans  for  the 
acquisition  of  an  electric  distribution  system,  plans  which 
you  agreed  to  forego  last  August  in  order  that  the  Author¬ 
ity  might  endeavor  to  acquire  those  properties  for  you  by 
purchase. 

The  Authority  has  not  indicated  it  will  reject  these  prop¬ 
erties  if  they  are  tendered.  If  there  should  be  a  change  in 
circumstances  we  shall  immediately  inform  you.  In  the 
meantime  we  regard  the  possibility  of  the  tender  of  these 
properties  so  remote  as  no  longer  to  justify  us  in  interfer- 
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ence  with  your  plans  in  the  interest  of  avoiding  the 

608  construction  of  additional  distribution  facilities. 

1 

Very  truly  yours, 

TENNESSEE  VALLEY  AUTHORITY 
By  David  E.  Lilienthal 
Director  and  General  Counsel 

Enclosure 

609  Defendants  offered  Defendants’  Exhibit  No.  2  for 
identification  which  was  the  memorandum  attached  to 

Defendants  Exhibit  No.  1.  Plaintiffs  objected  to  the  receiv¬ 
ing  of  Defendants’  Exhibit  No.  2  for  identification  in  evi¬ 
dence  on  the  ground  that  it  went  to  an  entirely  collateral  is¬ 
sue,  that  it  was  a  self-serving  declaration  on  the  p^rt  of  the 
Tennessee  Valley  Authority,  and  that  it  was  entirely  irrele¬ 
vant  to  the  issue  involved  in  the  case.  Plaintiffs’  objec¬ 
tion  was  overruled  and  exception  noted  and  Defendants’ 
Exhibit  No.  2  for  identification  was  received  in  evidence  as 
Defendants’  Exhibit  No.  2,  and  reads  as  follows: 

610  MEMORANDUM  OF  FACTS 
1.  Policy  of  TV  A  to  Avoid  Competition 


In  carrying  out  its  policy  to  sell  the  surplus  pofwer  pro¬ 
duced  by  the  Government  properties  at  Wilson  Dam  rather 
than  to  permit  it  to  be  wasted,  the  Directors  of  the  Tjennessee 
Valley  Authority,  in  August  of  1933,  adopted  a  policy  of 
disposing  of  such  surplus  without  competition  with  pri¬ 
vately-owned  utilities.  In  order  to  carry  this  surplus  power 
to  agencies  desiring  to  purchase  it,  the  Board  adopted  a 
policy  of  buying  existing  transmission  lines  at  fair  prices, 
rather  than  build  duplicating  transmission  lines. 

Pursuant  to  the  same  policy  of  avoiding  competition, 
TVA  has  urged  municipalities  which  have  voted  to  acquire 
their  own  distribution  systems  to  do  so  by  purchase  of  ex¬ 
isting  facilities  rather  than  the  construction  of  competing 
facilities. 


2.  The  Contract  of  January  4  between  TVA  and  Alabama 
Power  Company 


On  January  4, 1934,  a  contract  was  entererd  into  between 
TVA  on  one  hand  and  Alabama  Power  Company  and  cer- 
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tain  other  subsidiaries  of  the  Commonwealth  and  Southern 
Corporation  on  the  other.  Under  this  contract,  among  other 
things,  TVA  agreed  to  buy  and  Alabama  Power  Company 
to  sell  certain  transmission  lines  in  North  Alabama  extend¬ 
ing  from  Wilson  Dam  to  certain  communities  in  Northern 
Alabama.  These  communities  had  theretofore  voted  to  ac¬ 
quire  their  own  distribution  systems  and  had  entered  into 
contracts  with  the  Tennessee  Valiev  Authoritv  for  a  bulk 

mi  mi 

supply  of  energy.  They  had  also  voted  bonds  and  initiated 
arrangements  to  borrow  funds  with  which  to  construct  new 
plants. 

3.  Efforts  of  Communities  to  Buy  Distribution  Facilities 
from  Alabama  Power  Company 

It  was  contemplated  by  the  contract  of  January  4  that 
communities  in  North  Alabama  would  seek  to  purchase 
their  distribution  facilities  from  the  Alabama  Power  Com¬ 
pany.  Following  the  contract,  negotiations  were  had 
611  between  the  Company  and  the  cities.  These  negotia¬ 
tions  proved  futile,  inasmuch  as  the  company’s  rep¬ 
resentatives  not  only  asked  excessive  prices  for  the  proper¬ 
ties,  but  insisted  that  the  payment  must  be  in  cash,  al¬ 
though  the  communities  could  only  pay  for  the  properties 
in  revenue  bonds. 

4.  TVA  Urges  Cities  Not  to  Build  Competing  Plants 

These  negotiations  for  purchase  having  failed,  the  North 
Alabama  communities  pressed  their  plans  for  the  construc¬ 
tion  of  new  plants.  Allotments  for  loans  covering  most  of 
the  communities  were  made  by  the  Federal  Emergency  Ad¬ 
ministration  of  Public  Works.  At  a  time  when  the  con¬ 
struction  of  new  plants  was  imminent,  TVA  negotiated  for 
an  option  from  the  Alabama  Power  Company  for  the  pur¬ 
chase  of  the  distribution  facilities  in  North  Alabama.  After 
weeks  of  negotiations  a  price  of  one  million  dollars  was 
agreed  upon.  This  price  was  reached  after  a  study  of  the 
properties  and  their  value,  in  the  course  of  which  TVA  en¬ 
gineers  found  the  physical  condition  of  the  properties  in 
North  Alabama,  particularly  in  the  Tri-Cities  where  the 
Company’s  franchises  had  expired,  to  be  very  poor.  The 
figure  of  one  million  dollars  represented  the  full  value 
which  could  reasonably  be  assigned  to  these  properties  in 
their  then  condition. 
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TVA  then  conferred  with  the  officials  of  these  Communi¬ 
ties  and  urged  them  to  forego  their  plans  for  construction 
of  a  competing  plant.  The  plan  was  for  the  Alabama  Power 
Company  to  convey  the  purchased  properties  to  TVA,  with 
a  later  re-conveyance  of  the  properties  to  the  separate  com¬ 
munities.  A  plan  for  the  regional  operation  of  th^  proper¬ 
ties  was  worked  out.  This  plan,  under  which  competition 
with  the  Alabama  Power  Company  would  hive  been 
avoided,  was  adopted  by  resolution  of  the  respective  gov¬ 
erning  bodies  of  each  of  the  communities  involve^.  There¬ 
upon  being  assured  that  this  plan  for  the  municipal  acqui¬ 
sition  of  these  properties  through  the  TVA  was  satisfactory 
to  the  respective  municipalities,  TVA,  on  Aiigust  9th, 
612  entered  into  the  option  contract  for  the  purchase  of 
these  distribution  facilities.  A  large  sum  was  then 
set  aside  by  the  Authority  to  place  the  properties  in  good 
condition. 

5.  The  Proceedings  Before  the  Alabama  Public  Service 
Commission  and  in  the  Federal  Court 

Under  the  laws  of  Alabama,  the  approval  of  tlje  Public 


Service  Commission  was  necessary  before  the  ^Alabama 
Power  Company  could  convey  these  distribution  properties 
to  TVA.  Application  was  made  to  the  Public  Service  Com¬ 
mission  for  such  approval  on  August  9,  1934. 

Under  an  agreement  with  the  Commission  that  |  the  Au¬ 
thority’s  participation  in  the  proceedings  should  not  be 
construed  as  conferring  any  jurisdiction  by  the  Commis¬ 
sion  over  the  Authority,  the  Authority  was  represented  by 
counsel  at  the  extensive  hearings  on  this  application,  and 
made  an  elaborate  presentation  of  evidence  on  the  issue 
of  public  interest.  In  fact,  though  the  application  yas  that 
of  the  Company,  the  Auhority  was  compelled  to  assume 
and  did  assume  virtually  the  entire  burden  of  proof  before 
the  Commission. 

On  the  12th  day  of  September,  1934,  certain  preferred 
stockholders  of  the  Alabama  Power  Company  filed  an  ac_ 
tion  in  the  Circuit  Court  for  Limestone  County  seeking  to 
enjoin,  among  other  things,  the  transfer  of  the  distribution 
properties,  and  joining  as  defendants  these  North  Alabama 
communities.  This  case  was  removed  to  the  Federal  Dis¬ 
trict  Court,  while  the  application  for  transfer  was  still 
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pending  before  the  Public  Service  Commission.  The  plain¬ 
tiffs  in  this  action  sought  a  temporary  injunction  restrain¬ 
ing  the  transfer.  Judge  Grubb  denied  the  motion  for  tem¬ 
porary  injunction.  No  order  in  any  wise  restraining  the 
conveyance  of  these  properties  to  TVA  has  ever  been  is¬ 
sued. 

613  6.  The  Action  of  the  Chemical  Bank  and  Trust 

Company,  of  Neiu  York ,  Trustee  Under  the  Alabama 
Power  Company  Mortgage 

Three  months  after  the  Alabama  Power  Company  had 
agreed  to  sell  the  distribution  properties  to  the  communi¬ 
ties,  through  TVA,  the  Chemical  Bank  and  Trust  Co.,  of 
New  York,  the  trustees  under  a  power  company  bond  issue, 
indicated  that  it  would  require  an  “independent  appraisal” 
of  the  properties  to  be  conveyed  to  determine  whether  the 
interests  of  the  bondholders  were  being  protected  in  the 
transaction.  This  action  was  taken  just  before  the  close 
of  the  extended  hearings  before  the  Alabama  Public  Serv¬ 
ice  Commission,  and  therefore  immediately  prior  to  the  first 
opportunity  for  a  conveyance  to  TVA  pursuant  to  the  con¬ 
tract.  The  trustee  was  promptly  advised  as  to  litigation 
initiated  by  preferred  stockholders  on  September  12,  1934, 
in  which  the  adequacy  of  the  purchase  price  was  challenged. 
However,  it  was  not  until  November  7,  that  action  in  this 
respect  was  taken. 

A  few  days  after  November  7,  the  Power  Company  em¬ 
ployed  the  engineering  firm  of  Ford,  Bacon  and  Davis  to 
conduct  the  appraisal  requested  by  the  Chemical  Bank. 
Upon  an  inquiry  as  to  the  record  of  this  firm  we  have  been 
compelled  to  conclude  that  there  vras  little  likelihood  that 
the  purchase  of  these  properties  could  be  consummated.  The 
firm  of  Ford,  Bacon  and  Davis  has  been  frequently  em¬ 
ployed  by  public  utility  companies  involved  in  rate  pro¬ 
ceedings  in  which  a  high  valuation  must  be  established  in 
order  to  sustain  existing  rate  structures.  At  the  present 
time  this  firm  is  engaged  in  supporting  the  existing  rates 
of  the  Public  Service  Company  of  New  Jersey  before  the 
New  Jersey  Public  Service  Commission.  It  was  employed 
in  this  proceeding  by  Mr.  Thomas  N.  McCarter,  President 
of  the  Public  Service  Company  of  New  Jersey  and  also 
President  of  the  Edison  Electric  Institute.  At  the  time  of 
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the  employment  of  this  firm  by  the  Alabama  Power 

614  Company,  Mr.  McCarter  had  taken  steps  whereby 
the  organized  utility  industry  was  to  make  a  com¬ 
bined  attack  upon  the  activities  of  the  Tennessee  Valley 
Authority  and  to  have  the  Act  of  Congress  declaired  uncon¬ 
stitutional.  One  of  the  trustees  of  the  Edison  Electric  In¬ 
stitute  is  President  of  Commonwealth  and  Southern  Cor¬ 
poration,  which  controls  the  Alabama  Power  Company. 
We  have,  then,  the  Alabama  Power  Company  Agreeing  to 
cooperate  in  consummating  the  sale  of  its  properties,  and 
at  the  same  time  assisting  in  the  effort  to  have  t|ie  Tennes¬ 
see  Valley  Authority’s  powers  declared  invalid. 

Whatever  the  motive,  we  fear  that  the  effect  of  the  em¬ 
ployment  of  Ford,  Bacon  and  Davis  in  this  situation  is  to 
serve  notice  that  indefinite  delay  and  eventual  obstruction 
of  the  transaction  is  to  be  expected,  and  that  if  these  com¬ 
munities  in  North  Alabama  propose  to  furnish  themselves 
with  electricity,  through  community  plants,  they  can  only 
buy  those  plants  on  the  basis  of  the  excessive  apjpraisals  of 
professional  utility  valuators. 

7.  Request  by  Authority  for  Performance  of  the  Contract 

On  November  24th  the  Alabama  Public  Service  Commis¬ 
sion  unconditionally  approved  the  transfer  of  thje  distribu¬ 
tion  properties  to  the  Tennessee  Valley  Authority.  On  that 
day,  after  having  given  appropriate  notice,  General  Solic¬ 
itor  James  Lawrence  Fly,  of  the  Tennessee  Valley  Author¬ 
ity,  communicated  with  the  attorney  for  the  Chenjiical  Bank, 
indicating  that  he  was  authorized  to  receive  a  conveyance 
of  the  property  and  to  tender  the  condition,  afid  that  he 
was  in  a  position  to  do  so.  The  bank  gave  word  that  it  would 
not  release  the  properties  at  this  time.  Shortly  thereafter 
Mr.  Fly  conferred  with  counsel  representing  the  Alabama 
Power  Company,  and  a  representative  of  the  Guaranty 
Trust  Company,  which  is  also  a  trustee  under  the  mort¬ 
gages  of  the  Albama  Power  Company.  The  Guaranty  Trust 
Company  indicated  it  was  ready  to  release  at  once.  Mr. 
Fly  stated  that  the  Authority  was  then  re^dv  to  pay 

615  the  full  consideration  and  to  close  the  transaction 
and  that  he  was  properly  authorized  to  do  so.  Coun¬ 
sel  for  the  Alabama  Power  Company  stated  tha[t  the  com¬ 
pany  was  not  in  a  position  to  convey  and  no  conveyance 
was  made. 
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Conclusion 

The  Tennessee  Valley  Authority  has  spent  a  whole  year 
endeavoring  to  protect  the  investors  in  the  Alabama  Power 
Company  from  the  losses  which  would  be  incurred  in  com¬ 
petition  between  community  electric  plants  and  the  plants 
of  the  Alabama  Power  Company.  In  this  effort  the  Author¬ 
ity  has  had  the  full  cooperation  of  the  communities  in¬ 
volved.  The  elected  representatives  of  those  communities 
and  the  people  themselves  have  exhibited  patience  and  a 
fine  sense  of  fairness.  Those  efforts  to  prevent  competi¬ 
tion  have  failed  under  the  circumstances  above  related. 

Under  the  contract  between  Alabama  Power  Company 
and  Tennessee  Valley  Authority  with  respect  to  distribu¬ 
tion  properties,  the  Authority  may  exercise  this  option  at 
any  time  prior  to  February  12,  1935.  While  the  option  is 
therefore  still  effective  the  likelihood  that  the  Alabama 
Power  Company  will  convey  this  property  within  the  op¬ 
tion  period  seems  to  us  to  be  so  remote  that  the  Authority 
does  not  feel  justified  in  longer  urging  the  communities  to 
delay  their  plans  in  reliance  upon  eventual  performance 
of  this  contract. 


i  TENNESSEE  VALLEY  AUTHORITY 
616  Whereupon 

Julian  B.  Adler 

was  called  as  a  witness  for  and  on  behalf  of  the  defendants 
and  having  been  first  duly  sworn  was  examined  and  testi¬ 
fied  as  follows : 

Direct  Examination 

I  live  in  Birmingham,  Alabama,  and  I  am  a  member  of 
the  firm  of  Lide  &  Adler,  consulting  engineers.  On  behalf 
of  the  cities  of  Sheffield  and  Tuscumbia  I  conducted  negoti¬ 
ations  with  Alabama  Power  Company  with  regard  to  the 
acquisition  by  those  cities  of  the  distribution  systems  of 
Alabama  Power  Company  located  within  those  cities.  The 
history  of  those  negotiations  is  as  follows :  After  the  cities 
voted  to  go  into  the  municipal  electric  business,  which  was 
for  Sheffield  in  April  1933,  and  for  Tuscumbia,  a  month 
or  two  later,  my  partner  and  I  suggested  to  the  governing 
bodies  of  the  cities  that  they  attempt  to  purchase  the  exist¬ 
ing  utilitv  svstems  and  the  officials  of  those  cities  addressed 
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a  letter  to  the  Alabama  Power  Company  and  asked  them  for 
a  price.  Subsequent  to  that  there  were  a  great  many  con¬ 
ferences  and  a  certain  exchange  of  letters.  I  attended  most 
of  these  conferences  on  behalf  of  the  cities,  and  my  partner 
and  I  acted  in  an  advisory  capacity.  Those  conferences 
were  with  the  officers  of  Alabama  Power  Company,  one  or 
two  vice-presidents  almost  always  being  present.  At  Shef¬ 
field,  the  power  company  offered  to  sell  its  distribution  sys¬ 
tem  for  approximately  $164,000  and  at  Tuscumbia  for  ap¬ 
proximately  $104,000.  The  city  of  Sheffield  Offered  the 
power  company  $126,000  and  the  city  of  Tuscumbia  offered 
a  little  over  $80,000.  My  partner  and  I  suggested  to  the 
city  of  Sheffield  the  top  price  that  we  would  be  willing  to 
recommend  and  stated  that  we  thought  that  price  "was  more 
than  the  physical  property  was  worth.  That  wab  also  true 
of  .the  offer  of  $80,000  for  Tuscumbia.  We  told  the 
617  cities  that  these  prices  were  what  we  thought  was 
the  full  value  of  the  properties  and  took  into  con¬ 
sideration  that  they  would  get  a  going  business.  But  it  was 
made  under  the  rather  extraordinary  circumstances  that 
there  was  no  franchise  existing  in  those  towns  so  that  they 
were  only  buying  the  physical  property.  Of  course  the  fact 
that  the  city  could  get  a  grant  from  Public  Works  Admini¬ 
stration  if  it  constructed  its  own  plant  was  before  us,  but 
we  told  the  cities  that  we  thought  those  prices  took  into 
account  the  full  physical  value  of  the  properties  they  could 
use  in  the  existing  facilities.  In  case  of  Sheffield  that  was 
not  all  of  the  utility  property.  In  the  case  of  Tuscumbia  it 
was  almost  all  of  the  utility  property. 

“Q.  Well,  when  you  named  the  figure  of  that  top  price, 
was  that  the  price  you  would  have  recommended  regardless 
of  whether  or  not  the  city  could  have  gotten  a  gfrant  from 
the  Public  Works  Administration?  A.  Yes. 

“Mr.  Turner.  We  object  to  that. 

‘  <  The  Court.  I  overrule  the  objection ;  I  think  that  it  fair. 

“Mr.  Turner.  We  except,  if  your  Honor  please. 

“The  Court.  Very  well 

“Bv  Mr.  Frank: 

- 

“Q.  There  is  in  evidence  a  letter  from  your  firm  to  the 
Alabama  Power  Company  dated  October  5,  193$,  it  being 
a  part  of  Plaintiffs’  Exhibit  No.  1,  page  18,  in  (which  you 
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engineering.  In  northern  Colorado  I  had  charge  of  con¬ 
struction  of  ditch  work  and  reservoirs;  in  central  Colorado, 
of  a  large  reservoir;  in  Pueblo,  of  the  construction  of  an 
irrigation  system.  In  Montezuma  County,  I  was  engineer 
for  the  County  Irrigation  District.  In  Kansas,  I  was  en¬ 
gineer  for  the  Garden  City  Sugar  and  Lime  Company.  All 
this  work  was  in  connection  with  water  obtained  from  dams, 
except  in  Garden  City,  Kansas,  about  200  miles  from  Plain- 
view.  We  were  drilling  wells  there.  I  was  the  supervisor. 
They  had  contractors  to  do  it. 

I  am  familiar  in  a  general  way  with  the  requirements  of 
Plainview,  Texas  for  water.  I  have  often  been  to  the  pumps. 

I  would  say  their  maximum  draught  there  is  something 
over  2,000,000  gallons  per  day  but  less  than  3,000,000  gal¬ 
lons.  I  estimate  that  3,000,000  gallons  a  day  could  be  ob¬ 
tained  from  two  wells.  Everywhere  close  around  the  city, 
water  is  available,  without  any  danger  of  not  getting  a  well. 
The  place  where  they  expect  to  put  the  wells  is  owned  by 
the  City,  and  was  bought  some  years  ago.  However,  the 
neighboring  land  is  all  similar,  within  two  or  three  miles. 
One  of  my  company’s  wells  was  built  right  within  a  few 
hundred  feet  of  the  Texas  Utilities  plant,  and  was  used  by 
them  temporarily  at  one  time,  to  pump  the  water  from.  My 
estimate  is  for  a  well  with  an  18-inch  casing  for  120  feet, 
and  12  inches  for  the  remainder.  I  had  in  mind  12  gauge 
casing — that  refers  to  the  thickness  of  it;  and  the  type  of 

casingi  is  the  type  commonly  used  there,  of  welded 

621  casing,  and  then  perforated  after  you  get  below  a 
certain  depth.  There  is  no  item  in  my  estimate  for 

connecting  the  wells  with  the  water  system  in  Plainview. 

622  Whereupon  Herbert  Dysart  was  called  as  a  wit¬ 
ness  on  behalf  of  the  defendants,  and,  being  first 

dulv  sworn  testified  as  follows : 

Direct  Examination 

I  live  in  Plainview,  Texas,  am  now  and  have  for  the  past 

II  vears  been  a  member  of  the  Citv  Council  in  Plainview. 
Some  7  or  8  years  ago  the  Council  entered  into  negotiations 
with  the  Texas  Utility  Company  to  secure  a  reduction  in 
light  and  power  rates  in  Plainview.  These  negotiations 
continued  over  a  period  of  some  two  or  three  years,  and 


TEXAS  UTILITIES  &  ALABAMA  POWEB  CO.  VS.  H.  L.  ^CKES.  487 

nothing  was  accomplished.  At  that  time  the  officials  of  the 
Texas  Utilities  Company  advised  the  City  Coundil  that  the 
rates  in  Plain  view  were  the  same  rates  that  were  being 
charged  in  all  towns  served  by  the  South  Plains  Division 
of  the  Texas  Utilities  Company,  which  includes  the  town  of 
Lubbock.  Our  investigation  over  this  period  of  years  con¬ 
vinced  the  City  Council  that  this  was  not  a  fact.  On  July  20, 
1931,  the  Council  of  the  City  of  Plainview,  Texas,  adopted 
a  resolution  favoring  the  erection  of  a  municipal  light  and 
power  plant.  On  November  15,  1932,  the  Council  adopted 
an  ordinance  to  the  same  effect  and  on  the  same  date  author¬ 
ized  the  Mayor  and  the  City  Secretary  to  enter  iiito  a  con¬ 
tract  with  Montgomery  &  Ward,  Engineers,  of  Wichita 
Falls,  Texas.  On  January  17,  1933,  the  Council  Adopted  a 
resolution  instructing  the  Mayor  to  write  to  Judge  I.  P. 
Kelso  to  ask  him  for  a  proposition  for  the  sal^  of  their 
Plainview  properties,  or  rather  their  Plainview  plant,  to 
the  City.  That  communication  was  never  answered. 

Q.  Judge  Kelso  is  president  of  the  Texas  Utilities  Com¬ 
pany?  A.  Judge  Kelso  was  president  of  the  Texa^  Utilities 
Company  at  that  time. 

Q.  You  may  proceed,  Mr.  Dvsart.  A.  On  February  21, 
1933,  the  Council  adopted  Ordinance  No.  369.  This 
622A  ordinance  called  for  an  election  to  approve  revenue 
bonds  in  the  amount  of  $450,000.  j 

Q.  You  have  referred  to  Ordinance  No.  369.  I  ^how  you 
a  document  which  has  been  marked  as  Defendants’  Exhibit 
3,  and  will  ask  you  if  it  is  a  true  copy  of  the  Ordinance  No. 
369,  referred  to  by  you.  A.  Yes,  sir;  that  is  a  trub  copy  of 
Ordinance  No.  369. 

Q.  That  is  the  resolution  of  the  City  Council  with  refer¬ 
ence  to  the  election  on  a  municipal  plant?  A.  Yes. 

Mr.  Sher.  The  defendants  now  offer  in  evidence  Defend¬ 
ants’  Exhibit  3.  being  Ordinance  Number  369  of  the  City 
Council  of  Plainview. 

Mr.  Acheson.  We  have  no  objection. 

There  was  received  in  evidence  Defendants’  Exhibit  No. 
3,  being  Ordinance  369  of  the  City  of  Plainview. 

Mr.  Scott.  Heading  from  the  exhibit: 

And  just  let  the  record  show  that  the  ordinance  yras  read 
into  the  record  and  copied  into  this  record  in  toto  at  this 
point : 
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“Plain view,  Texas,  Feb.  21,  1933. 

“On  this  day  the  City  Council  met  in  regular  session  with 
the  following  members  and  officers  present,  to  wit:  Mayor 
R.  P.  Smyth;  Aldermen:  D.  Bowman,  F.  J.  Hurlbut  and 
E.  M.  Osborne;  J.  L.  Gallaway,  City  Secretary;  P.  H. 
Bryan,  City  Tax  Collector;  and  C.  S.  Williams,  City  At¬ 
torney,  when  the  following  proceedings  were  had. 

“Upon  motion  of  Alderman  Dysart,  seconded  by  Al¬ 
derman  Hurlbut,  an  ordinance  ordering  an  election  to  de¬ 
termine  whether  or  not  revenue  bonds  should  be  issued  for 
the  purpose  of  providing  the  City  with  an  electric 
622B  light  and  power  plant,  was  adopted  by  Unanimous 
vote: 

“Be  It  Ordained  by  the  City  Council  of  the  City  of 

Plainview : 

“Section  1 

“That  an  election  be  held  on  the  4th  day  of  April,  1933, 
throughout  t}ie  City  of  Plainview,  Texas,  at  which  election 
the  following  proposition  shall  be  submitted ;  Shall  the  City 
Council  of  the  City  of  Plainview,  Texas,  be  authorized  to 
issue  revenue  bonds  in  a  sum  not  to  exceed  $450,000  .  .  . 
said  bonds  and/or  the  proceeds  from  any  sales  thereof  to  be 
used  for  the:  purpose  of  providing  the  City  of  Plainview 
with  and  electric  light  and  power  plant  and  electric  distri¬ 
bution  svstem.,, 

On  April  4,  1933,  a  muncipal  election  was  held  to  deter¬ 
mine  whether  the  Citv  Council  should  be  authorized  to  issue 

* 

revenue  bonds  for  the  purpose  of  erecting  a  municipal 
power  plant.  The  result  of  this  election  was  438  in  favor  of 
the  issuance  of  such  bonds,  and  100  against  such  issuance. 

On  May  8,  1933,  the  Council  adopted  a  resolution 
623  authorizing  the  Mayor  to  contact  the  engineers  and 
have  them  prepare  the  necessary  plans  and  specifi¬ 
cations  for  the  erection  and  construction  of  the  plant.  This 
was  done,  and  on  August  7,  1933,  the  City  made  application 
to  the  Public  Works  Administration  for  a  loan  and  grant 
with  which  to  finance  the  plant,  provided  we  deemed  that 
advisable.  We  thought  we  could  finance  the  project  through 
the  sale  of  the  bonds,  but  we  though  perhaps  we  might  get 
a  lower  interest  rate  by  getting  the  money  from  the  PWA. 
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We  had  talked  with  various  contractors  and  bond  jnen  and 
people  who  deal  in  those  kinds  of  securities.  We  advertised 
for  bids  for  the  construction  of  the  plant  on  September  18, 
1933.  In  December  1933  we  entered  into  a  contract  with 
C.  S.  Lambie  &  Company  to  erect  a  plant.  Mr.  Lanjibie  and 
his  associates  were  to  build  a  plant  in  accordance  with  the 
specifications  and  were  to  take  the  bonds  in  payihent  for 
the  plant.  The  Community  Power  &  Light  Company,  that 
claimed  to  hold  a  majority  of  the  bonds  of  the  Texas  Util¬ 
ities  Company,  sued  out  a  writ  of  injunction  through  the 
various  courts,  and  we  were  finally  enjoined.  I  believe  that 
was  in  Federal  court.  The  ease  was  not  appealed.  We  then 
prosecuted  our  PWA  application  with  all  possible  diligence. 
Our  loan  and  grant  was  approved  in  August,  1935.  We 
made  arrangements  to  let  the  contract,  and  this  suit  was 
filed,  and  we  were  stopped.  At  the  present  time  fhe  City 
owns  the  water  distribution  system  except  the  wells.  The 
wells  belong  to  the  Texas  Utilities  Company.  The  City  pays 
the  Texas  Utilities  Company  for  furnishing  the  wplls  and 
pumping  the  water,  all  under  one  contract.  I  am  familiar 
with  the  contract.  (A  copy  of  said  contract  was  offered  in 
evidence  as  defendants’  Exhibit  5.)  We  entered  intp  a  con¬ 
tract  on  February  1,  1936,  with  the  PWA  for  the  loan  and 
grant  of  $100,000  for  the  purpose  of  installing  wplls  and 
making  improvements  and  betterments  to  the  present  sys¬ 
tem  by  way  of  enlarging  the  lines,  and  so  forth,  ^nd  for 
an  additional  standpipe.  Prior  to  February  10,  1936,  PWA 
made  an  offer  to  the  City  of  Plainview  for  the  $100,- 


624  000  loan  and  grant.  It  was  sometime  in  1935,  but  I 

just  don’t  recall  when.  It  was  pending  for  several 
months  after  the  application  was  made. 

The  Council  of  the  City  of  Plainview  has  given  considera¬ 
tion  to  the  question  of  water  supply  in  the  event  ahything 
should  happen  to  this  loan  and  grant  of  Federal  funds. 
We  have  gone  into  it  very  thoroughly  at  various  tjimes  to 
determine  our  ability  to  finance  the  wells  and  such  equip¬ 
ment  as  might  be  necessary.  It  is  all  held  up  pending  the 
final  disposition  of  that  case,  because  we  were  also  enjoined 
there  by  the  Texas  Utilities  Company.  The  City  ows  the 
ground  on  which  to  put  the  wells,  a  5-acre  tract  in  the  west 
part  of  the  town,  on  the  highest  point  around  there.  That 
was  acquired  some  years  ago.  The  assessed  valuation  of 
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the  City  of  Plainview  is  just  a  few  thousand  under  6  mil¬ 
lion  dollars  at  this  time.  The  bonded  debt  of  the  City  is 
approximately  $550,000.  I  know  what  it  will  cost  to  install 
wells  for  the  water  works.  The  basis  of  my  knowledge  is  on 
information  given  to  us  by  owners  of  wells  and  various  peo¬ 
ple  who  are  engaged  in  the  sinking  of  irrigation  wells  and 
water  wells  in  that  territory.  I  have  had  expert  advice  on 
the  cost.  I  have  had  discussions  with  the  owners  of  wells 
and  with  persons  engaged  in  the  business  of  installing 
wells  as  to  the  cost  of  installation.  I  have  talked  particu¬ 
larly  with  Jim  Cook  and  Artie  Baker,  each  of  whom  has  in¬ 
stalled  at  least  50  irrigation  wells  in  the  immediate  vicinity 
of  Plainview.  ;  I  have  also  talked  with  numerous  farmers, 
including  Jim  Heard  and  Bebs  McLaughlin,  who  are  neigh¬ 
bors  of  mine,  and  various  other  land  owners  who  have  in¬ 
stalled  irrigation  wells.  My  own  opinion  is  that  the  cost 
will  not  exceed  $12,000.  I  am  familiar  with  the  charter  of 
the  City  of  Plainview,  adopted  April  6,  1920.  The  City  has 
power  to  engage  in  the  distribution  and  sale  of  electrical 
energy,  and  also  to  own  and  operate  its  own  municipal  water 
system.  No  officer  or  employee  of  the  Public  Works  Ad¬ 
ministration  suggested  to  the  City  of  Plainview  that  it 

should  file  application  for  a  loan  and  grant  for  a 
625  municipal  power  plant,  so  far  as  I  know. 

Cross  Examination 

The  City  Council  determined  to  give  notice  that  it  would 
issue  bonds  for  an  electric  light  and  power  plant  on  October 
16,  1932,  and  gave  notice  on  November  20,  1932.  When  the 
City  Council  made  application  to  PWA  for  a  loan  and 
grant,  the  grant  was  the  motivating  reason — one  of  them. 
We  received  formal  notice  about  April  23,  1935,  from  PWA 
that  our  application  and  been  approved. 

The  Texas  Utilities  Company  in  Plainview  have  three 
wells  of  their  own,  and  the  City  owns  one  well,  as  I  under¬ 
stand  it.  I  have  never  known  the  exact  status  of  that  par¬ 
ticular  well.  The  wells  are  all  in  a  small  area  and  usually 
each  well  has  just  what  we  call  a  pump  house  around  it. 
Then,  of  course,  it  has  the  necessary  pump  installed,  and  it 
is  connected  to  an  electric  motor  to  pump  the  water.  That 
is  about  the  sum  of  the  equipment.  They  are  usually  drilled 
some  50  feet  to  the  first  strata  of  water,  and  then  they  go  on 
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down  to  175  feet  and  strike  several  more  strata,  T^hey  start 
in  about  14  inches  in  diameter,  I  believe — 12  or  14  inches — 
and  they  are  perhaps  8  or  10  inches  at  the  bottom,  as  I  un¬ 
derstand  it.  They  have  hundreds  of  irrigation  wells  in  the 
immediate  vicinity  of  Plainview,  and  usually  anyone  own¬ 
ing  a  well  goes  down  and  gets  an  experienced  driller  and 
lets  a  contract  for  it,  and  he  guarantees  to  furnish  so  much 
water  at  a  certain  price.  The  average  well  pumps  800  to 
1100  gallons  per  minute  and  costs  about  $2,100  equipped. 
That  is  a  well  for  farm  use.  Perhaps  it  would  cost  jconsider- 
ably  more  to  furnish  the  electric  motor,  and  so  fqrth,  that 
we  would  use  in  Plainview.  As  to  whether  we  are  iplanning 
to  have  three  wells  about  the  size  necessary  for  faifm  use  in 
order  to  supply  the  whole  city,  would  depend  upon  our 
needs.  We  might  get  along  with  two  wells.  We  might  deem 
it  advisable  to  have  two  larger  wells  instead  bf  three 
smaller  ones.  The  figures  of  cost  which  I  have  given 
626  is  not  a  figure  based  upon  wells  designed  for  farm 
use.  We  could  drill  three  farm  wells  for  $6,000,  but 
I  said  $12,000.  In  my  statement  I  had  in  mind  that  ye  would 
perhaps  have  three  wells.  My  figure  includes  aljl  of  the 
machinery  in  connection  with  the  city  waterworks] 

In  November  1934,  I  came  to  Washington  with  the  City 
Attorney.  Mr.  Rau  was  one  of  the  persons  with  whom  we 
talked.  He  was  represented  to  us  as  a  representative  of 
PWA.  When  Mr.  Williams  and  I  were  planning  tj)  return 
to  Plainview,  we  came  back  to  Mr.  Rau’s  office  to  get  such 
additional  information  as  we  could.  We  visited  a  little 
while,  because  we  were  preparing  to  leave.  I  said,  “Mr. 
Rau,  tell  us,  as  nearly  as  you  can,  what  our  situation  is  and 
when  we  may  expect  some  reply.”  He  replied  th^t  in  all 
probability  the  Texas  Utilities  Company  would  be  given  an 
opportunity  to  reduce  their  rate.  I  said,  “Well,  Mr.lRau,  do 
you  mean  by  that  that  if  they  reduce  their  rate  down  equal 
\o  the  rate  proposed  in  our  application  the  loan  ai^d  grant 
will  not  be  made?”  He  said,  “If  the  Utilities  Company  re¬ 
duces  their  rate  down  to  the  point  where  your  plaiit  would 
not  be  self -liquidating,  I  should  judge  your  loan  will  not  be 
granted.”  We  left  him  there. 
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Redirect  Examination 

By  my  statement  that  the  grant  offered  by  the  Public 
Works  Administration  was  a  motivating  factor  in  causing 
the  City  to  file  its  application  with  the  PWA,  I  meant  that 
we  had  already  determined  to  build  a  plant,  Mr.  Sher, 
627  and  we  thought  we  knew  how  we  could  finance  it  all 
right;  but  if  we  could  save  some  money,  we  just  de¬ 
cided  we  would  make  the  application  with  PWA. 

Recross  Examination 

I  presume  you  might  say  we  had  not  taken  legal  action 
looking  toward  building  the  electric  plant  until  we  took 
action  to  issue  the  bonds,  although  the  Council  had  definitelv 
decided  to  build  the  plant  if  it  could  find  any  way  to  finance 
it.  We  had  an  election  at  which  we  were  authorized,  if  we 
thought  best,  to  issue  some  bonds.  Then  in  October  we 
took  the  action  to  issue  the  bonds.  At  that  time  we  knew 
that  such  grants  were  available. 

George  F.  Harley  was  called  as  a  witness  on  behalf  of 
the  defendants  and,  having  been  first  duly  sworn,  testified 
as  follows: 

Direct  Examination 

I  am  a  civil  engineer.  I  was  graduated  from  George 

Washington  University  in  1905,  with  the  degree  of  bachelor 

of  science  in  civil  engineering.  My  engineering  experience 

has  been :  Four  years  in  the  Geological  Survey  and  Becla- 

mation  Service  out  west.  Then  three  vears  I  was  with  J.  G. 

.  *  # 

White  &  Company  on  development  of  power  plants  in  cen¬ 
tral  Georgia.  After  that,  in  1911, 1  was  employed  by  Stone 
&  Webster  as  district  engineer  in  charge  of  construction  in 
western  and  southwest  Georgia  for  20  years.  After  that 
time  I  was  employed  in  the  Supervising  Architect’s  divi¬ 
sion  of  the  Treasury,  supervising  the  construction  of  post 
offices  in  Savannah,  Brunswick,  and  other  smaller  jobs  in 
the  territorv  around  Savannah.  That  was  in  1932  and  1933. 
In  1933  I  was  employed  by  the  PWA  as  engineer,  and  since 
that  time  I  have  been  in  that  service.  During  that  period 
practically  all  of  my  work  has  had  to  do  with  power  devel¬ 
opments,  coming  through  the  PWA  office,  and  most  of  my 
work  has  been  in  connection  with  applications  for  loans 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICpKES.  493 

for  municipal  electric  plants.  I  have  had  actual  ex- 
628  perience  in  the  construction  of  hydroelectric  generat¬ 
ing  plants  and  steam  plants.  I  am  familiar  with  the 
costs  of  labor  and  material  that  go  into  the  construction  of 
an  electric  light  plant  and  with  the  costs  of  the  operation 
and  maintenance  of  electric  plants  after  they  are  con¬ 
structed.  I  have  studied  the  application  and  accompanying 
data  submitted  by  the  City  of  Plainview,  Texa$,  to  the 
Public  Works  Administration  for  a  loan  and  grant  for  the 
construction  of  a  municipal  electric  project  and  have  pre¬ 
pared  during  the  past  week  a  schedule  showing  t^e  dollar 
revenue  of  the  proposed  municipal  plant  over  pe  loan 
period. 

(Whereupon  Statement  entitled  “  Plainview,  Texas, 
Summary  of  Operating  Results,  Proposed  Municipal 
Plant”,  was  received  in  evidence  as  Defendants ^  Exhibit 
No.  7,  reading  as  follows: 

Plainview ,  Texas  Summary  of  Operating  Results, 


494  TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES. 

I  arrived  at  the  figure  of  $89,000  as  estimated  gross  reve¬ 
nue  for  1937  by  taking  the  statistics  of  operation  of  the 
Texas  Utilities  Company  in  the  town  of  Plain  view  that 
Tvere  submitted  with  the  application  for  the  loan,  analyzing 
them  and  estimating  that  the  division  of  business  be- 

629  tween  the  two  competing  organizations  would  be  as 
follows:  Municipal  lighting,  100  percent  to  the  pro¬ 
posed  municipal  plant;  Municipal  power,  for  pumping, 
100  percent  to  the  proposed  municipal  plant;  Residential 
light  and  power — that  is,  residential  service — I  estimated 
that  60  percent  of  that  would  go  to  the  municipal  plant. 
For  the  other  two  items,  commercial  lighting  and  industrial 
power,  I  used  50  percent,  the  same  figure  used  in  the  plain¬ 
tiffs’  exhibit.  By  that  calculation  I  arrive  at  a  total  which 
includes  all  municipal  light  and  power,  and  a  weighted 
average  of  54  percent  of  the  private  load.  I  have  estimated 
that  the  city  will  procure  54  percent  of  the  private  business, 
and  the  private  company  46  percent  of  the  private  business. 
That,  then,  would  give  me  the  result  of  the  operation  of  the 
plant  if  it  had  been  in  operation  in  the  year  1933.  I  then 
assume  that  there  will  be  an  annual  increase  of  two  per¬ 
cent  in  the  gross  revenues  of  the  business  in  Plainview,  the 
division  between  the  two  being  as  I  have  indicated.  I  esti¬ 
mate  an  increase  of  two  percent  per  annum  in  the  total  busi¬ 
ness,  because  I  lack  information  from  the  city.  We  could 
not  get  all  of  it  we  wanted,  because  the  data  were  a  year 
or  two  old,  but  in  my  study  of  it  I  used  these  figures  as  a 
basis.  According  to  the  Federal  statistics  in  the  United 
States,  the  average  annual  increase  during  the  last  16  years 
in  the  production  of  electricity  is  six  percent ;  in  the  State  of 
Texas,  for  16  years,  nine  percent.  In  the  United  States, 
during  the  past  two  years,  eight  percent;  and  in  Texas,  six 
percent.  Coming  down  to  Plainview,  and  taking  the  figures 
that  have  been  submitted  in  this  case  by  the  plaintiff  here, 
I  find  that  the  average  increase  during  the  past  two  years 
in  private  sales  in  the  city  of  Plainview  is  five  percent.  I 
assumed  that  the  city  has  not  yet  entirely  got  out  from 
under  the  influence  of  the  depression,  and  that  there  will 
be  a  tendency  to  reduction  of  rates  by  increase  in  per-cus- 

tomer  consumption;  and  so  I  summed  that  up  in  a 

630  two-percent  estimate  of  the  average  annual  increase 
in  revenues  over  the  14-vear  loan  period.  Then, 
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starting  back  with  1935,  I  used  that  figure  to  gef  the  1937 
estimate  of  gross  revenues  for  the  proposed  inunicipal 
plant,  and  get  $89,000  for  the  first  year  of  operation. 

Plaintiffs’  Exhibit  No.  72  shows  an  average  Annual  in¬ 
crease  of  slightly  over  one  per  cent  over  the  life  of  the 
loan.  I  have  estimated  that  the  increase  will  be  slightly 
over  two  per  cent.  I  have  used  Plaintiffs’  Exhibit  No.  72 
as  a  basis,  except  that  I  assigned  the  $11,364  for  pumping 
water  to  the  city  instead  of  to  the  utility,  and  fouf  per  cent 
more  of  the  private  load  to  the  city.  Those  two  differences 
make  up  the  difference  between  the  first  year’s  gross  as 
shown  in  Exhibit  72,  and  my  first  year’s  gross  of  $89,000. 
There  is  a  difference  of  four  per  cent  on  the  total  Of  private 
sales,  or  $5,000.  The  pumping  load  is  approximately  $12,- 
000.  That  makes  the  difference  of  $17,000.  I  have  -prepared 
an  estimate  of  the  cost  of  operation  of  the  proposed  munic¬ 
ipal  plant,  based  upon  the  gross  revenues  shown  in  Defen¬ 
dants  ’  Exhibit  No.  7. 

Whereupon,  statement  entitled  “Plainview,  Te^as,  Esti¬ 
mate  of  Operating  Results,  Proposed  Municipal  Plant,” 
was  marked  Defendants’  Exhibit  No.  8  and  received  in 
evidence,  reading  as  follows: 

Plainview,  Texas 

Estimate  of  Operating  Results,  Proposed  Municipal  Plant 

Operating  Year 

Base  Fourth  Ninth  [Fourteenth 
Gross  Revenue  $S6,200  $94,400  $104,300  $115,100 

1,500 
1,600 
1,500 
1,800 
1,800 
3,600 

5,140 

1,470 
600 
400 
1,000 

700 
17,250 
1,730 
740 
2,080 


Expense 

General  Superintendence 
Clerical  help 
Line  Foreman 
Linemen 
Chief  Engineer 
Watch  Engineers 
Plant  Maintenance,  Material 
&  Labor 

Line  Maintenance,  Material 
&  Labor 
Relief  Operator 
Miscellaneous  Labor 
Commercial  Expense 
Service  Truck,  Operation 
&  Maintenance 
Fuel  Oil 
Lubricating  Oil 
Miscellaneous  Plant  Expense 
Insurance 


1,500 

1,500 

1,500 

1,600 

1,600 

1,600 

1,500 

1,500 

1,500 

1,800 

1,800 

1,800 

1,800 

1,800 

1,800 

3,600 

3,600 

3,600 

3,500 

3,820 

4,430 

1,000 

1,090 

1,270 

600 

600 

600 

400 

400 

400 

1,000 

1,000 

1,000 

700 

700 

700 

11,300 

12,850 

14,890 

1,130 

1,280 

1,490 

500 

550 

630 

2,080 

2,080 

2,080 
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Depreciation  (4%  Sinking  Fund) 
Uncollectible  accounts 

Base 

$9,600 

2,000 

Operating  Year 
Fourth  Ninth 

$9,600  $9,600 

2,000  2,000 

Fourteenth 

$9,600 

2,000 

Total 

Debt  Service  Requirement 

$45,610 

$47,770 

31,320 

$50,890 

31,920 

$54,510 

34,320 

Total  Expense 

Surplus 

79,090 

$15,310 

82,810 

$21,490 

88,830 

$26,270 

Comparing  the  figures  contained  in  Defendants ’  Exhibit 
No.  8,  with  the  figures  shown  in  Plaintiffs’  Exhibit  No.  70: 
The  first  item  is  General  Superintendence,  $1,500.  I  used 
the  same  figure.  Clerical  help,  $2,400.  I  used  $1,600.  This 
is  not  a  new  organization.  It  is  an  addition  to  the  city’s 
present  organization,  and  $1,600,  providing  two  clerks,  will 
amply  care  for  the  additional  clerical  work.  The  next  item 
is  Solicitor,  $1,200.  Solicitor  of  new  business.  In  this  Ex¬ 
hibit  No.  70  of  the  Plaintiffs,  if  you  look  at  the  bottom  of 
the  sheet,  it  shows  the  plant  operating  at  an  annual  deficit 
in  excess  of  $20,000  throughout.  This  solicitor  starts  in  at 
$1,200  and  his  pay  is  steadily  increased  until,  at  the  end  of 
the  14-years,  i  when  the  bookkeeping  deficit  has  risen  to 
$330,000,  his  pay  has  been  doubled.  Throughout  this  whole 
table  everybody  gets  a  raise.  Whenever  there  is  a  figure 
shown  in  here,  the  employees  get  higher  pay  than  they  did 
the  year  before,  and  it  is  rather  notable  that  the  difference 
between  the  total  deficit  in  the  first  and  the  total  deficit  in 
the  14th  year  just  balances  the  raise  in  wages  throughout 
that  period. 

632  I  have  allowed  nothing  in  my  estimate  for  solici¬ 
tors,  because  I  think  that  while  that  would  be  a  per¬ 
fectly  legitimate  charge  for  a  utility  going  into  a  town  to 
develop  business,  it  is  not  a  legitimate  charge  against  a 
municipal  plant  where  the  business  is  already  there  and  it 
is  merely  a  matter  of  getting  its  share  of  the  business.  Be¬ 
sides  that,  the  city  government  and  all  the  city  local  organ¬ 
izations  and  every  taxpayer  would  be  interested  in  the  suc¬ 
cess  of  this  plan,  and  I  think  the  combined  efforts  of  those 
would  far  exceed  the  service  requirement  of  a  single  solici¬ 
tor  at  $1,200  or  $2,400  a  year.  For  that  reason  I  leave  him 
out.  Besides  that,  I  have  not  found  any  other  costs  of  opera¬ 
tion  which  carry  any  such  large  figure  as  that  for  municipal 
solicitor. 
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Line  Foreman,  $1,500.  I  use  the  same  figure,  bfit  I  do  not 
increase  the  cost  for  Line  Foreman  over  the  14-year  period. 
I  leave  it  flat  throughout  that  time. 

Linemen,  $2,400,  that  provides  for  two  linemen!  at  $1,200. 
I  have  cut  that  to  $1,800,  one  $1,000  lineman,  ai^d  an  $800 
ground  man — in  other  words,  three  men  to  operate  the  dis¬ 
tribution  system,  which  is  entirely  adequate  and,  summing 
up  all  these  things,  compares  favorably  with  the  total  cost 
of  operation  in  other  places.  Chief  Engineer,  $1,800.  I  use 
the  same  figure.  Three  Watch  Engineers,  $3,600.  I  use  the 
same  figure,  but  likewise  I  leave  that  pay  at  that  rate 
throughout  the  14-year  period. 

Plant  Maintenance,  Material  and  Labor,  $5,10<f>  the  first 
year,  increasing  to  $6,620  in  the  14th  year.  I  us^d  $3,500, 
or  two  dollars  per  kilowatt  of  installed  machinery!  or  $3,000 
for  the  three  units,  plus  $500  for  the  balance  of  the  station, 
making  $3,500,  where  the  Plaintiffs’  figure  is  $5,100.  That 
figure  of  the  Plaintiffs  amounts  to  $3.32  per  kilowatt  of  in¬ 
stalled  machinery.  My  figure  is  $2.28.  The  record  of 
633  two  plants  I  have,  which  I  believe  is  unbiased,  shows 
70  cents.  Then,  figured  on  a  per  kilowatt-hour  basis, 
the  cost  on  the  Plaintiffs  ’  figure  is  .26  of  a  cent  petr  kilowatt 
hour.  Mine  is  .18;  and  the  record  of  eleven  plants  is  .10. 
Eleven  plants  that  I  studied  in  connection  with  preparing 
this  data  are  taken  from  the  records  of  the  Wisconsin  State 
Public  Service  Commission. 

Line  Maintenance,  Material  and  Labor,  $1,500.  I  cut  that 
to  $1,000.  All  the  line  maintenance  is  done  by  tfie  regular 
linemen.  There  would  be  no  additional  charge  except  pos¬ 
sibly  a  book  entry  on  that  point.  I  am  allowing  $400.00  there 
for  light  renewals  of  the  lighting  system,  and  $600.00  for 
miscellaneous  material  that  might  be  required  in  jthe  main¬ 
tenance  of  the  line. 

The  next  item  which  I  have  inserted,  which  is  not  in  the 
Plaintiffs’  list  is  a  relief  operator,  part  time,  $600,  and 
miscellaneous  labor  $400.00.  As  I  see  it,  these  three  watch 
engineers,  on  an  eight  hour  shift,  would  have  to  work  seven 
days  in  the  week  unless  there  was  somebody  to  relieve  them, 
and  so  I  am  allowing  that  much  time  for  relief  of  those  men 
for  a  day  off  each  week,  and  whenever  they  have  a  vacation. 

Commercial  Expense,  $2,550.  My  figure  is  $1,000.  Going 
back  to  the  detail  of  that,  there  are  in  Exhibit  63  these 
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items:  commercial  expense,  printing,  postage,  and  office 
supplies,  $300.00;  publicity  and  advertising,  $750.00;  mis¬ 
cellaneous  expenses,  $1,500.  I  eliminated  the  miscellaneous 
expenses,  $1,500.  I  do  not  know  what  it  is.  It  might  be 
$15,000.00  or  $15.00.  I  do  not  know  of  any  reason  for  it,  so 
I  left  it  out. 

The  next  one  is  Service  Truck,  $1,000.00.  I  cut  that  to 
$700.00,  because  the  depreciation  of  the  truck  is  included  in 
another  table,  another  item  of  expense,  and  I  have  had  a 
great  deal  of  experience  in  the  cost  of  operating  trucks,  and 
I  make  that  on  my  own  experience  entirely. 

634  With  respect  to  fuel  oil,  the  Plaintiffs’  figure  is 
$10,710.00.  I  used  $11,300.00,  because  my  estimate 
calls  for  a  larger  output  of  current.  I  used  the  same  figure 
for  cost  of  fuel  oil  and  the  cost  of  other  oil — lubricating  oil 
— that  are  used  in  this  table. 

The  next  one  is  Miscellaneous  Plant  Expense,  $500.00. 
I  use  that,  but  carry  it  flat,  throughout  the  table. 

The  next  is  Insurance,  $2,080.  This  insurance  item  goes 
up  to  $2,250  in  the  fourteenth  year,  when  the  plant  has  been 
depreciated,  according  to  this  table,  about  70  per  cent.  There 
seems  to  be  hardlv  anv  reason  for  an  increase  there.  I  was 

m/ 

not  able  to  get  the  information  needed  as  to  the  Texas  rates, 
and  I  used  $2,080  throughout  in  mine. 

The  next  depreciation,  $19,000.  I  used  $9,600.  This  de¬ 
preciation  item  of  $19,000  represents  27  per  cent  of  the 
gross  revenues  of  the  plant  in  its  first  year  of  operation. 
My  figure  of  $9,600  is  the  amount  which,  set  up  as  a  sink¬ 
ing  fund,  will  amount  to  $400,000  at  the  end  of  my  esti¬ 
mate  of  the  useful  life  of  the  plant.  As  to  my  estimate  of 
the  useful  life  of  the  plant,  there  is  a  wide  difference  be¬ 
tween  my  figures  and  the  Plaintiffs  ’  in  that  respect.  Plain¬ 
tiffs  ’  Exhibit  64  figures  the  $19,000  depreciation  annually 
on  the  basis  of  an  estimated  life  of  the  various  divisions  of 
the  plant  property.  They  start  out  with  an  estimated  life  of 
the  buildings  as  50  years.  I  agree  to  that  figure.  The  next 
item  is  oil  engines  and  auxiliaries.  Your  figure  is  15  years; 
mine  is  21  years.  For  electric  plant  equipment,  your  figure 
is  20  years,  mine  25  years.  For  poles  and  fixtures,  your 
figure  is  18  years,  mine,  25  years.  For  overhead  conduct¬ 
ors,  your  figure  is  20  years;  my  figure  is  47  years.  For 
transformers,  your  figure  is  20  years;  mine  is  25  years. 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  [iCKES.  499 


There  are  several  items  down  there  with  respect  to 

635  which  I  vras  unable  to  find  any  unbiased  dhta,  and  so 
I  accepted  them  as  they  are  in  your  exhibit,  from 

‘ 4 Services”  down  to  “ autos  and  trucks”,  the  last  item. 
My  computed  weighted  average  life  of  the  whole  plant  is 
25  years.  In  25  years  $9,600,  as  a  sinking  fui^d  at  four 
percent,  would  amount  to  the  total  first  cost  of  j  the  plant. 
As  a  basis  for  those  figures  as  to  the  life  bf  the  vari- 

636  ous  structures,  I  have  an  Interstate  Comnierce  Com¬ 
mission  allowance  for  wire  which  allows  for  the  life 

of  wire  100  years,  as  against  20  years  in  the  Plafntiffs’  fig¬ 
ures  and  47  years  in  mine,  but  my  figures  are  practically 
taken  bodily  from  the  Wisconsin  Public  Servicq  Commis¬ 
sion’s  report  on  depreciation,  because  I  have  fbund  them 
the  most  widely  quoted  and  I  believe  them  to  be  |;he  fairest 
of  the  State  commissions  that  I  know  anything  ftbout.  Ac¬ 
cording  to  my  figures,  $9,600,  set  aside  on  a  sinking  fund 
basis,  will  repay  the  entire  cost  of  the  plant,  including  the 
amount  that  the  city  receives  as  a  grant  from  tl}e  Govern¬ 
ment.  The  last  item  on  my  list  is  uncollectible  accounts, 
according  to  plaintiffs’  figures,  $4,850,  rising  to  $5,920  at 
the  end  of  the  loan  period.  I  was  unable  to  fihd  enough 
reliable  information.  My  own  experience,  in  my  own  town 
was  that  the  uncollectible  accounts  were  very  materially 
below  one  per  cent.  This  figure  represents  almqst  exactly 
7  per  cent  throughout  the  period.  I  used  $2,000  flat, 
throughout  the  period.  In  my  opinion  that  is  an  hmple  fig¬ 
ure.  Defendants’  Exhibit  8  also  contains  figures  for  the 
fourth,  the  ninth,  and  the  fourteenth  year  of  operation 
which  were  obtained  in  substantially  the  same  manner  as 
the  figures  for  the  base  year.  The  total  figures  shown  on 
Defendants’  Exhibit  7  were  arrived  at  by  the  method  just 
described.  The  increase  in  revenue  shown  for  each  year 
is  arrived  at  by  taking  a  two  per  cent  increase  in  business. 
I  have  also  prepared  a  bond  and  interest  table  for  ^he  Plain- 
view  loan  which  is  substantially  identical  with  plaintiffs’ 
Exhibit  66.  My  opinion,  as  shown  by  Defendants’  Exhibit 
7  is  that  the  proposed  plant  will  be  able  to  pay  the  costs  of 
operation  and  maintenance,  set  aside  a  reasonable  sum  for 
depreciation  each  year,  pay  principal  and  interest  on  the 
bonds  when  due,  and  leave  a  surplus  besides. 
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637  Cross  Examination 

In  Defendants  ’  Exhibit  8  the  base  is  the  year 
1935.  I  have  included  in  the  estimate  of  revenue  an  item  of 
some  $12,000.  for  the  cost  of  electricity  used  in  pumping 
water.  I  got  the  figure  of  $12,000.  from  the  Plaintiffs’  Ex¬ 
hibit  No.  62,  which  shows  a  total  for  water  of  $11,364.  I 
increased  that  over  the  loan  period  by  2  per  cent  per  an¬ 
num,  although  my  average  over  the  loan  period  is  a  little 
over  $12,000.  The  figure  which  I  used  in  1935  is  $15,753, 
which  I  got  from  one  of  your  exhibits.  That  is  the  figure 
shown  in  the  base  year  on  Exhibit  8.  No,  I  did  not  under¬ 
stand  that  that  figure  from  Plaintiffs’  Exhibit  62  was  the 
cost  of  water  to  the  city.  I  understand  that  that  is  the 
amount  that  the  City  paid  for  the  pumping  of  the  water.  I 
believe  I  had  read  that  the  plaintiff  Texas  Utilities  Com¬ 
pany  owned  the  wells  and  sold  all  of  the  water  used  by  the 
city  to  Plainview  and,  as  well,  furnished  the  current  to 
pump  it,  but  I  did  not  consider  it  in  preparing  these  figures. 

If  it  be  a  fact  that  the  figure  in  Plaintiffs’  Exhibit  62, 
$11,364,  shown  beside  the  heading  “Total  for  Water,”  in¬ 
cludes  not  merely  the  cost  of  pumping  water,  but  also  in¬ 
cludes  the  cost  of  all  water  used  by  the  City  of  Plainview 
and  its  inhabitatns,  Defendants’  Exhibit  7  is  in  error  to 
that  extent. 

I  am  connected  with  the  Engineering  Division  of  the 
PWA  asigned  to  power  projects.  I  worked  on  the  applica¬ 
tion  of  the  City  of  Plainview  in  connection  with  a  revised 
or  supplemental  report.  I  never  prepared  any  estimate  of 
operating  revenues  of  Plainview  before  the  one  about  which 
I  have  testified  here.  I  wrote  a  supplemental  report  to  the 
original  PWA  engineers  ’  report  on  Plainview,  but  did  not 
include  an  estimate  on  the  operating  revenues  of  the  com¬ 
pany.  It  was  based  on  the  other  estimate.  This  is  the  only 
operating  estimate  I  ever  made.  I  have  included 

638  nothing  in  any  of  the  exhibits  offered  here  today  to 
reflect  any  costs  of  amortization  or  operating  ex¬ 
penses  for  swells.  That  would  have  nothing  to  do  with  my 
estimate.  I  would  not  allow  a  dollar  for  it. 

1933  was  the  last  year  for  which  I  have  any  classification 
of  the  services  rendered  by  the  Company.  In  arriving  at 
the  assumed  division  of  business  between  the  proposed 
municipal  plant  and  the  private  utility  I  applied  certain 
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factors  derived  from  the  data  which  I  had  for  1|933  to  get 
my  percentages.  I  then  took  the  estimate  of  probable  reve¬ 
nue  for  1935,  shown  in  Plaintiffs’  Exhibit  62  apd  applied 
my  percentages  to  that  figure.  There  is  nothingj  on  Plain¬ 
tiffs’  Exhibit  62  which  gave  me  the  split  between  the  mu¬ 
nicipal  water  pumping  revenue  and  the  residential,  commer¬ 
cial,  and  industrial  revenue.  I  computed  the  distribution  on 
the  basis  of  the  1933  figures,  which  I  have,  which  show  not 
only  the  gross  revenue  from  each  classification  c^f  custom¬ 
ers  but  the  total  sales  in  kilowatt  hours.  I  estimated  that 
there  would  be  no  change  in  the  proportion  of  revenue  at¬ 
tributable  to  the  various  classifications  of  customers. 

Those  proportions  were  taken  from  Plainview ’s  applica¬ 
tion  for  a  loan  and  grant.  I  have  no  way  of  knowing  that 
they  are  absolutely  correct.  I  asked  the  Company  for  fig¬ 
ures  and  thev  were  declined.  I  have  read  somewhere  that 
•/ 

certain  decreases  in  rates  were  put  into  effect  between  1933 
and  1935.  That  would  affect  the  ratio  between  various 
classes  of  consumers.  That  might  affect  the  dolla^  ratio  be¬ 
tween  various  classes  of  consumers,  but  I  have  nol  reason  to 
know  it  would.  My  ratio  was  based  on  dollars  ai^d  on  kilo¬ 
watt  hours.  The  rates,  which  I  applied  to  the  kiloyatt  hours 
for  the  purpose  of  obtaining  the  total  revenue  for  1935, 
were  the  average  at  the  consumer’s  meter.  The  average  cost 
not  based  on  the  rate  scale  but  the  average  cost  alt  the  con¬ 
sumer’s  meter,  as  shown  in  these  tables  that  I  jised,  that 
came  with  the  application. 

639  I  have  no  information  as  to  the  number  cjf  custom¬ 
ers  in  the  City  of  Plainview.  I  used  the  kilowatt- 
hour  basis  and  the  revenue,  and  that  shows  an  average  cost 
of  over  4.7  cents  for  the  whole  load  in  the  year  1^33.  That 
is  verified  by  figures  that  I  secured  from  the  Federal 
Power  Commission,  reports  sent  in  by  the  Texas  Utilities  on 
the  Plains  Division,  which  show  an  average  cost  ifn  1932  of 
5.1  cents ;  in  1933,  4.9  cents ;  and  in  1934,  4.8  cenjs  for  the 
whole  load  on  that  division  based  on  those  reports.  I  did 
not  know  that  there  had  been  several  rate  reductions  dur¬ 
ing  that  period.  I  did  assume  5  per  cent.  I  assumed  that  5 
per  cent  on  the  basis  of  the  difference  between  the  total 
gross  in  1934  and  the  total  gross  in  1935,  which  appeared 
to  be  $151,695  for  1934  and  $145,718  for  1935.  I  ju^t  allowed 
that  5  per  cent;  I  can’t  support  it.  They  are  gross  [revenues 
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in  Plainview.  That  is  a  reduction  in  gross ;  I  do  not  know 
whether  it  is  a  reduction  in  rate  or  not.  In  my  Exhibit  7  I 
have  taken  a  flat  change  between  1933,  when  the  gross  was 
$133,000  approximately,  and  jumped  to  1935,  where  it  is 
$145,000.  The  difference  between  those  two  is  10.57  per¬ 
cent.  My  figures  reflect  the  trend  exactly  as  I  did  find  the 
facts  for  those  two  years,  because  the  gross  difference  be¬ 
tween  the  two  years  shows  a  change  of  $133,000  in  the  first 
year,  1933,  to  $145,000  in  1935,  an  average  increase  of  5  per¬ 
cent  per  annum.  The  fact  that  there  is  a  rise  and  fall  in  be¬ 
tween  there,  does  not  affect  the  mean  figures  per  annum 
which  I  have  mentioned.  Taking  the  years  1934  and  1935, 
mv  estimate  does  not  exactlv  run  counter  to  the  trend  for 

90  i  V 

those  two  years.  I  assume  there  was  a  decrease  in  rate, 
because  there  was  a  decrease  of  5  percent.  That  was  the 
latest  data  I  had. 

In  Defendants’  Exhibit  7,  I  did  not  take  into  account  at 
all  possible  decreases  in  rates  over  the  14  year  period.  The 
average  rates  I  have  used  here  decrease  from  4.4  to  ap¬ 
proximately  4  cents  mean  over  the  period  of  14  years. 
640  That  is  because  of  a  change  in  the  amount  of  con¬ 
sumption  per  customer.  That  is  the  way  I  assumed 
it.  I  did  not  have  enough  information  to  go  into  it  in  detail, 
and  I  assumed  a  3  percent  increase  in  the  gross  consumption 
of  current  and  a  2  percent  increase  in  the  gross  revenues. 
That  is  taking  care  of  a  gradual  decrease  in  the  rate  due 
to  the  consumption  per  consumer  rising  and  the  rate  get¬ 
ting  into  the  higher  brackets. 

I  did  not  have  the  number  of  customers,  so  I  could  not  go 
into  the  average  consumption  per  customer.  All  I  have 
done  is  to  take  the  gross  figure,  computed  as,  described,  for 
1935  and  increased  that  2  percent  per  year. 

I  referred  to  some  statistics  on  increase  in  generation  of 
electric  current.  Those  increases  are  all  based  on  kilo¬ 
watt  hours,  and  do  not  reflect  anything  about  the  increase 
in  earnings  or  indicate  whether  there  was  any  increase  in 
earnings. 

Mv  basis  for  mv  division  of  the  residential  business,  60 
percent  to  the  municipal  plant  and  40  percent  to  the  private 
utility,  is  my  own  experience  and  observation  and  study 
of  many  applications  to  the  PWA  for  proposed  loans  and 
grants  and  many  reports  of  municipalities.  The  applica- 
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tions  to  the  PWA  include  the  protest  of  the  utility  which 
generally  covers  all  that  anybody  could  think  <^f  as  objec¬ 
tionable  in  the  project. 

641  I  arrived  at  that  in  this  way:  Ordinarily  I  would 
say  that  where  the  public  was  not  so  mubh  in  favor 

of  a  municipal  plant,  the  50-50  division  that  iis  used  in 
these  plaintiffs’  exhibits  would  be  a  fair  proporti  on.  In  this 
case  the  evidence  seems  to  me  to  warrant  a  larger  assign¬ 
ment  to  the — I  believed  a  larger  proportion  would  go  to  the 
municipal  plant,  because  81  percent  of  the  voters  in  the 
election  to  determine  whether  they  would  havb  it  or  not 
voted  in  favor  of  the  plant,  and  on  that  basis  I  estimated  60 
percent  of  those  voters  would  take  the  municipal  current. 

My  first  item  in  expense,  on  Defendants’  Exhibit  8,  is 
general  superintendence,  $1,500.  I  assumed  th^t  the  City 
would  want  about  a  $3,000  or  a  $3,600  man  and  that  his  time 
would  be  distributed  between  the  various  city  business  and 
that  this  plant  would  get  $1,500  of  his  time.  I  considered 
that  that  would  be  the  city  manager  or  a  person  in  a  posi¬ 
tion  somewhat  similar  to  that.  He  would  exercise  the  su¬ 
perintendence  over  the  City’s  business,  including  this  water¬ 
works,  the  sewers,  and  so  forth.  I  assumed  that  he  would 
spend  no  more  time  on  the  municipal  electric  p^ant  in  the 
fourteenth  year,  1950,  than  he  would  in  the  first  year.  If 
the  utility  pulled  up  stakes  and  moved  out,  th^n  I  would 
say  that  there  would  be  an  additional  cost  for  supervision 
and  for  labor  all  down  the  line ;  but  an  increase  of  2  percent 
per  annum  would  not  require  an  appreciable  increase.  I 
think  in  the  beginning  they  would  have  more  because  of  the 
supervision  and  labor  and  everything,  than  they  would  in 
the  later  period  of  those  fourteen  years,  for  the  reason 
that  they  are  starting  out  with  a  green  organization,  and  I 
am  assuming  that  that  organization  would  function  more 
efficiently  as  time  goes  on.  My  own  experience  is  that  there 
would  not  be  any  addition  at  all.  I  am  sure  that  a  good 
man  can  be  secured  at  that  rate  at  any  time  in  those  14 
years. 

642  The  item  “ linemen,  $2,400.”  on  Plaintiffs’  Exhibit 
No.  70, 1  have  reduced  to  $1,800,  on  Defendants’  Ex¬ 
hibit  No.  8. 1  think  I  stated  that  they  would  have,  as  a  force 
to  operate  this  line,  one  foreman,  one  lineman,  ohe  ground 
man — three  men.  And  my  lineman  and  ground  nian  I  esti- 
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mated  at  $1,800,  respectively,  the  foreman  holding  the  same 
pay  as  you  have  here,  $1,500.  That  difference  makes  the 
difference  between  that.  I  did  not  make  any  investigation 
of  the  rates  of  pay  for  linemen  in  Plainview.  I  do  not  know 
as  a  fact  that  the  going  rate  for  linemen  is  $8  a  day  in 
West  Texas. 

My  item  of  plant  maintenance,  material,  and  labor,  which 
is  $3,500,  on  defendants’  Exhibit  8,  is  based  on  a  cost  of  $2 
per  kilowatt  hour  of  machinery  installed  in  that  plant,  plus 
$500  for  the  balance  of  the  plant,  exclusive  of  the  generat¬ 
ing  units.  That  makes  a  total  of  $3500,  there  being  1500 
kilowatts  of  generating  units  installed — an  average  per  kilo¬ 
watt  of  $2.  And  I  assumed  an  increase  in  those  items  as  the 
plant  grows  older  because  there  will  probably  be  greatly 
higher  maintenance  than  in  the  earlier  vears.  I  started 
with  $2.38  per  kilowatt  for  maintenance,  and  I  increased 
that  over  the  period,  just  as  a  matter  of  being  sure  there 
was  ample  money  there  to  take  care  of  the  plant — largely  on 
the  theory  that  the  plant’s  maintenance  would  increase  as 
the  plant  grows  older. 

I  accepted  the  plaintiffs’  figure  for  insurance  for  the  first 
year,  although  it  seemed  about  20  or  30  percent  higher  than 
the  figure  that  I  had  for  other  sections  of  the  country.  And 
I  just  assumed  that  that  might  be  true,  due  to  the  greater 
danger  from  tornadoes  in  that  section  than  in  the  section 
where  I  had  what  I  considered  reliable  information.  So  I 
considered  that  that  covered  fire  insurance  on  the  power 
station,  and  public  liability,  and  pay  roll  insurance,  and 
evervthing  that  would  normallv  be  included  in  an  in- 
643  surance  like  that,  in  the  operating  of  this  plant.  In 
making  my  computation  of  the  cost  of  operating  ex¬ 
penses  per  kilowatt  hour,  delivered  at  the  meter,  on  the 
basis  of  the  plaintiffs’  figures,  I  took  five  hundred  thousand 
kilowatt  hours  and  annual  expenses  shown  on  Plaintiffs’ 
Exhibit  72  of  $87,520.  This  includes  the  debt  service  pay¬ 
ments  to  the  PWA.  That  is  part  of  the  cost  of  delivering 
the  kilowatt  hour  to  the  consumer ’s  meter — the  debt  service 
and  the  depreciation  is  a  part  of  that  cost. 

I  have  been  through  Texas ;  never  stopped  off  very  long — 
just  gone  through  on  the  train.  I  have  had  nothing  to  do 
with  operating  utilities  in  West  Texas. 

My  item  for  depreciation  of  $9,600  per  year,  is  the  amount 
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which  upon  a  sinking  fund  4  per  cent  basis,  woul<^  at  the  end 
of  the  useful  life  of  a  plant  equal  the  total  cost  of  the  plant. 
I  simply  have  made  an  arithmetical  calculation  as  to  what 
amount  of  money,  set  aside  each  year  for  25  years,  at  4 
percent  interest  compounded,  would  produce  $400,000.  This 
is  the  item  that  I  checked  by  some  report  of  the  New  York 
Power  authority — State  of  New  York.  I  used  t}ie  Wiscon¬ 
sin  Public  Service  Commission  report  on  depreciation  as 
one  of  the  sources  used  in  the  table  of  useful  lifel  of  various 
items  of  property.  I  did  not  make  any  allowance  for  West 
Texas  conditions.  I  have  never  personally  investigated 
operating  conditions  in  West  Texas.  I  have  never  had  any 
experience  with  dust  storms  in  West  Texas.  If  ijt  be  a  fact 
that  actual  experience  in  West  Texas  shows  that  the  life  of 
the  Diesel  engine  is  15  years  rather  than  21,  I  wfould  think 
that  that  experience  should  be  substituted  for  the  data  which 
I  obtained  in  examining  the  reports  of  the  Wisconsin  Com¬ 
mission  and  the  New  York  Commission.  I  woqld  qualify 
that  by  stating  that  all  the  estimates  of  the  useful  life  of 
such  machines  as  Diesel  engines  and  generators  are  based 
on  the  experience  of  15,  20  and  30  years  ago,  ydien  those 


engines  were  nothing  like  so  well  built  and  so  strong  as 
they  are  at  the  present  time. 

644  I  used  the  table  of  the  Interstate  Commerce  Com¬ 
mission  as  supporting  data  on  life  of  electee  conduc¬ 
tors.  The  Interstate  Commerce  Commission  say^  that  they 
allow  the  wire  companies  100  years  for  the  Hff  of  their 
overhead  copper  conductors.  Yet  I  used  47,  taking  it  from 
the  Wisconsin  table,  which  is  supported  also  by  the  Inter¬ 
nal  Revenue  and  the  PWA  tables  prepared  for  the  same 


purpose. 

So  far  as  my  life  expentancies  ’  figures  are  concerned,  it 
is  correct  to  say  that  none  of  them  is  based  on  any  West 
Texas  experience  and  data.  I  did  not  check  my  conclusions 
by  consulting  a  report  of  Wisconsin  Public  Service  Com¬ 
mission.  I  took  the  data  from  an  editorial  analyses  of  data 
secured  from  the  Wisconsin  Public  Service  Coinmission, 
published  by  the  Electrical  World.  I  could  not  check  the 
analysis  of  the  Wisconsin  Commission;  I  never  saw  that. 
But  the  analysis  made  in  the  Electrical  World,  I  thought 
was  very  clear  and  fair.  I  did  not  think  anyone  vfould  sus¬ 
pect  the  Electrical  World  of  being  a  proponent  of  munic- 
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ipal  ownership.  The  Plainview  plant  is  not  built  to  serve 
the  entire  demand  of  Plainview.  If  the  private  utility  were 
to  leave  Plainview,  the  proposed  municipal  plant  would  not 
be  adequate  to  serve  Plainview.  In  this  particular  case  I 
think  the  load  factor  would  favor  the  municipal  plant  if — as 
I  think — the  City  got  the  pumping  and  lighting  load,  which 
would  be — a  large  part  of  it — an  off-peak  load.  Under  my 
estimate,  this  plant  could  take  care  of  the  load  for  the  whole 
14-vear  loan  period,  assuming  the  division  I  have  set  up  in 
my  estimate.  The  figures  which  I  used  as  a  check,  from  the 
Wisconsin  Commission  relating  to  per  kilowatt  hour  cost, 
included  no  sum  for  amortization,  as  do  the  figures  which 
I  have  charged  to  the  plaintiffs.  Assuming  that  a  Diesel  en¬ 
gine  would  operate  for  25  years,  it  might  but  I  do  not  think 
it  would  complete  as  to  costs  of  operation  with  a  new 

645  Diesel  engine  for,  say,  the  last  ten  years.  That  would 
depend  on  several  unknown  factors.  Its  efficiency 

would  decrease  at  the  end  of  the  25  years.  I  happen  to  know 
that  the  first  plant  I  built  has  been  in  operation  25  years 
and  is  turning  out  just  the  same — three  years  ago  when  I 
visited  it — as  when  I  turned  it  over  to  the  operating  com¬ 
pany  at  the  same  or  less  cost  per  kilowatt  hour  because  it 
is  turning  out  more  current  and  I  can  cite  any  number  of 
instances  just  like  that  in  my  own  experience. 

Whereupon  the  following  occurred: 

646  Mr.  Scott.  At  this  time  we  offer  in  evidence  the 
document  marked  4  4  Defendants  ’  Exhibit  10  for  iden¬ 
tification/’  which  purports  to  be  a  letter  from  the  Adminis¬ 
trator  of  Public  Works  to  the  Congress,  containing  a  report 
which  was  requested  by  a  resolution  of  the  Congress  con¬ 
cerning  the  activities  of  the  Public  Works  Administration. 

Mr.  Acheson.i  What  is  the  purpose  of  the  offer? 

Mr.  Scott.  The  only  purpose  is  to  show  the  policy  of  the 
Public  Works  Administration,  its  functions  under  the  act 
of  Congress  to  establish  a  comprehensive  program  of  pub¬ 
lic  works,  which  was  engaged  in.  It  is  a  public  document, 
and  it  has  been  submitted  to  the  Congress  in  pursuance  of 
the  request  of  the  Congress  and  purports  to  be  an  official 
communication  from  Mr.  Ickes  in  his  official  capacity  to 
that  bodv. 

We  take  it  that  your  Honor  could  take  judicial  notice  of 
this,  but  we  should  like  to  offer  it  in  evidence  here. 
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Mr.  Achesom  I  have  no  objection  to  it  as  a  report.  I 
assume,  of  course,  that  it  is  not  proof  of  the  trutl|  of  every¬ 
thing  stated  in  it. 

The  Court.  No,  but  it  may  be  available  as  a  declaration 
of  policy. 

Mr.  Scott.  As  to  policy  and  as  to  program.  It  demon¬ 
strates  exactly  what  happened. 

The  Court.  Well,  I  will  receive  it. 

Whereupon  defendants’  exhibit  10  for  identification  was 
received  in  evidence  as  defendants’  exhibit  10.  The  said 
exhibit  is  attached  to  this  statement  and  made  a  part  hereof. 

Whereupon  Harold  L.  Ickes,  a  witness  called  on 
647  behalf  of  the  defendants,  being  first  duly  sworn, 
testified  as  follows: 

Direct  examination. 

I  am  Secretary  of  the  Interior  and  Federal  Emergency 
Administrator  of  Public  Works.  The  fundamental  purpose 
of  the  Public  Works  Administration  was  to  put  j  as  many 
men  to  work  as  possible  of  those  who  were  not  then  em¬ 
ployed.  A  secondary  purpose  was  to  stimulate  industry, 
to  stimulate  the  demand  for  goods  of  all  sorts,  so  (that  that 
stimulation  in  turn  would  give  employment;  it  wjas  to  aid 
in  the  economic  recovery  of  the  country  through  the  em¬ 
ployment  of  men  out  of  employment.  Wherever  the  PWA 
were  proposing  to  make  a  grant  only  to  aid  in  financing 
municipal  power  projects,  and  no  loan  whatever,  I  did  not 
take  into  account  the  rates  to  be  charged  by  the  city  and 
the  competing  private  companies.  Also,  where  money  was 
lent  on  general  obligation  bonds  to  a  city  of  good  credit, 
PWA  was  not  concerned  about  rates.  But  where  tljie  money 
lent  was  evidenced  by  revenue  bonds  then  PWA  did  con¬ 
cern  itself  with  the  rates  to  be  charged  by  the  city  and  by 
the  competing  companies  for  the  purpose  of  being  assured 
that  the  rates  charged  would  yield  sufficient  revenue  to 
operate  the  plant,  take  care  of  overhead,  and  leaie  a  sur¬ 
plus  to  take  care  of  the  loan. 

The  press  releases  of  September,  1934,  Plaintiffs’  Ex¬ 
hibit  33,  in  general  stated  my  policy  with  respect  tj)  munic- 
icap  power  projects,  although  our  policy  was  naturally 
more  or  less  subject  to  change.  It  was  variable.  IVe  were 
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embarking  on  a  new  field,  but  in  general,  the  release  sums 
it  up  here,  “We  believe  it  is  for  the  municipal  applicant  to 
determine  whether  or  not  it  desires  to  compete  with  pri¬ 
vately  owned  utilities  ’  \  The  statement  I  made  in  response 
to  your  question  as  to  my  concern  with  rates  more  accu¬ 
rately  expresses  the  policy  than  the  Press  Release  of  Sep¬ 
tember  27,  1934.  That  press  release  was  not  designed  as 
an  administrative  order.  It  was  merely  run-of-the  mine 
publicity.  The  press  releases  put  out  by  PWA  run 
648  into  the  thounsands.  A  press  release  is  merely  to 
advise  the  public  in  general  what  we  have  done  or 
are  doing  or  propose  to  do — very  few  of  the  latter,  because 
our  policy  has  been  not  to  predict. 

Under  the  order  dated  May  9,  1934,  ( Plaintiff  s’  Exhibit 
No.  32),  an  Electric  Power  Board  of  Review  was  set  up 
to  be  advisory  to  the  Administrator  with  particular  ref¬ 
erence  to  applications  which  had  not  been  approved  by  the 
three  reviewing  divisions.  Its  authority  was  never  en¬ 
larged.  It  had  no  power  to  formulate  policies.  I  never 
authorized  it  to  make  determinations  as  to  action  to  be 
taken  by  me  or  anyone  for  me.  The  Board  was  dissolved 
March  16,  1935.  I  was  not  satisfied  with  the  way  it  was 
functioning.  It  seemed  to  me  to  have  taken  unto  itself 
powers  which  it  had  never  been  intended  it  should  have. 
I  so  admonished  the  Board.  I  had  called  for  special  re¬ 
ports  from  time  to  time.  I  had  sent  for  Mr.  Hunt  and 
talked  matter  over  with  him.  The  photostatic  copy  of  a 
memorandum  dated  January  30, 1935,  from  me  to  Mr.  Hunt 
refreshes  my  recollection  as  to  an  occasion  when  I  dis¬ 
cussed  such  matters  with  Mr.  Hunt.  Whereupon,  the  fol¬ 
lowing  occurred: 

By  Mr.  Frank: 

Q.  Will  you  tell  the  Court,  on  the  basis  of  that  refreshed 
recollection,  what  happened  at  that  time? 

Mr.  Jackson.  Just  a  moment.  We  object  to  this,  solely 
upon  the  ground  that  in  the  case  of  the  plaintiff  we  were 
excluded  from  showing  any  communications  between  the 
Administrator  and  any  of  his  agencies. 

It  is  our  position  that  the  defendants  may  not  now  show 
such  part  of  those  communications  as  they  deem  helpful, 
having  caused  the  Court  to  exclude  ours. 
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I  • 

The  Court.  That  is  not  the  question  here.  Th(^  question 
is,  What  did  he  do  ?  His  recollection  is  refreshed  iby  a  docu¬ 
ment  now.  The  question  is  not  what  the  [document 
649  is,  but  what  did  he  do,  as  I  understand  it. 

Mr.  Frank.  More  than  that,  your  Honor,  I  do  not 
want  to  let  go  unchallenged  the  statement  that  yo^ir  Honor 
ruled,  on  the  basis  of  our  objections,  that  directions  and 
instructions  from  the  Administrator  to  his  subordinates 
could  not  be  introduced  in  evidence.  There  wasja  persis¬ 
tent  effort  on  the  part  of  the  plaintiffs  to  show  memoranda 
coming  to  the  Administrator.  What  I  am  asking  him 
about  is  what  he  did,  and  what  he  told  a  subordinate. 

Whereupon  there  was  argument  by  counsel.  Tlhe  defen¬ 
dants’  counsel  pointed  out  that  the  memorandum  in  ques¬ 
tion  was  written  to  Mr.  Hunt  and  related  to  Mij*.  Hunt’s 
correspondence  with  reference  to  the  application  of  the 
Village  of  Hiram,  which  the  plaintiffs  had  introduced  in 
evidence.  Counsel  for  the  plaintiffs  pointed  out  that  the 
Hiram  letter  was  admitted  subject  to  a  motion  to  strike 
as  a  foundation  for  a  line  of  testimony  which,  upon  being 
offered,  was  objected  to  and  all  the  testimony  was  excluded. 
There  then  occurred  the  following: 

The  Court :  I  will  overrule  the  objection  to  this  question. 
I  think  this  question  is  proper. 

Mr.  Jackson.  I  object  to  the  form  of  the  question,  as  it 
seems  so  indefinite. 

Mr.  Frank.  There  was  a  previous  question. 

Mr.  Jackson.  May  I  have  an  exception  to  your  Honor’s 
ruling? 

The  Court.  Certainly. 

I  •  } 

By  Mr.  Frank: 

Q.  On  the  basis  of  that  refreshed  recollection,  will  you 
state  to  the  Court  what  action  you  took  concerning  corre¬ 
spondence  by  Mr.  Hunt  with  respect  to  the  city  of  Hiram, 
Ohio? 

Mr.  Jackson.  We  would  like  to  interpose  the  iame  ob¬ 
jection  and  upon  the  further  ground  that  it  attempts  to 
prove  a  policy  by  a  question  dealing  with  a  particu- 
649A  lar  situation  when  the  Secretary  has  already  covered 
it  generally. 
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The  Court.  Yerv  well. 

•f 

Mr.  Jackson.  We  note  an  exception. 

The  witness  resumed  his  testimony  as  follows : 

If  the  court  please,  in  order  in  make  my  answer  intelli¬ 
gible  it  will  be  necessary  for  me  to  give  just  a  bit  of  back¬ 
ground  with  respect  to  this  particular  project. 

The  City  of  Hiram,  Ohio,  had  applied  for  a  loan, 
650  I  think,  and  grant, — I  am  not  clear  on  that  at  the 
moment^for  a  power  plant.  That  had  passed  all 
our  examining  divisions  and  had  been  submitted  to  me  as 
Administrator.  I  had  approved  it.  It  had  gone  through 
the  board  and  had  been  approved  there.  It  had  been  ap¬ 
proved  subsequently  by  the  President.  I  learned  later  that 
there  has  been  correspondence  between  the  town  officials 
and  Mr.  Hunt,  in  which  he  had  raised  certain  questions  as 
to  whether  or  not  the  allocation  should  be  rescinded.  When 
that  was  brought  to  my  attention  I  wrote  him  this  memo¬ 
randum,  in  which  I  recalled  to  him  that  the  Electric  Power 
Board  of  Review  had  merely  advisory  powers,  and  that  in 
anv  event  he  had  no  authoritv  to  overrule  the  Adminis- 
trator  and  the  President  of  the  United  States.  I  do  not 
appear  to  have  advised  him  in  this  memorandum  as  to  what 
the  functions  of  the  board  were  to  be  thereafter.  The  last 
sentence  of  this  memorandum  refreshes  my  recollection 
that  I  told  him  that  in  the  future  the  powers  of  the  Elec¬ 
tric  Power  Board  of  Review  were  to  be  restricted  to  the 
original  grant  of  power,  which  was  advisory  only.  I  iden¬ 
tify  the  paper  which  has  been  referred  to  in  my  recent  an¬ 
swers  as  a  photostatic  copy  of  a  memorandum  which  I  exe¬ 
cuted  and  sent  to  Mr.  Hunt.  Whereupon,  Photostatic  copy 
of  memorandum,  January  30,  1935,  Ickes  to  Hunt,  was 
marked  Defendants’  Exhibit  No.  11  for  identification,  and 
offered  in  evidence  as  defendants’  exhibit  No.  11. 

Mr.  Jackson.j  The  plaintiffs  object,  as  not  a  competent 
method  of  proof.  We  now  have  a  direct  offer  of  an  intra- 
Departmental  communication  of  a  character  which  we  un¬ 
derstand  to  have  been  consistently  excluded  when  offered 
by  the  plaintiffs.  It  has  been  used  over  our  objection,  un¬ 
der  the  guise  of  refreshing  the  Secretary’s  recollection, 
and  we  think  it  would  also  be  incompetent  to  offer  it  in 
the  form  of  refreshing  the  Secretary’s  recollection. 
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The  Court.  I  will  overrule  the  objection.  I  do  not 

651  think  it  is  inconsistent  with  what  I  havb  done.  I 
thought  that  I  had  admitted  the  definite  action  that 

was  taken.  The  Administrator’s  conduct  must  be  judged 
by  what  he  did,  his  acts,  and  not  by  what  led  up  to  them. 

Here  is  a  definite  act  which  was  performed  by  ithe  Secre¬ 
tary  with  respect  to  a  certain  board  which  he  h^d  created, 
and  which,  according  to  his  testimony,  had  done  Something 
in  violation  of  his  wishes.  I  think  it  is  perfectly  proper. 
I  will  overrule  the  objection  and  you  may  have  an  excep¬ 
tion.  Whereupon,  Memorandum,  January  30,  1935,  Ickes 
to  Hunt,  heretofore  marked  Defendants’  Exhibit  No.  11  for 
identification,  was  received  in  evidence. 

652  Defendant's  Exhibit  No .  11 

Federal  Emergency  Administrator  of  Public  Works 

Washington 

January  30,  1935. 

I 

Memorandum  for  Mr.  Hunt : 

On  June  20,  last  a  PWA  allocation  was  made  on  Docket 
No.  3412  for  a  power  plant  for  the  Village  of  Hiram,  Ohio. 
This  allotment  was  approved  by  the  President  on  June  27. 
Subsequently  the  loan  agreement  was  executed,  both  by  the 
Village  and  myself,  and  apparently  all  requirements  for 
putting  through  this  loan  have  been  complied  with. 

Meanwhile,  it  appears  that  on  December  18  yoiji  wrote  to 
the  Village  recommending  the  withdrawal  of  thfe  applica¬ 
tion.  This  was  without  my  knowledge  and  in  s]pite  of  an 
order  that  I  issued  several  months  ago  to  the  effect  that 
no  one  on  the  staff  had  the  power  to  overrule  the  Presi¬ 
dent. 

In  setting  up  the  Electric  Power  Board  of  Review,  it  was 
my  thought  that  it  should  pass  upon  power  projects  and 
report  to  me  in  case  of  disagreement  with  the  action  taken 
by  the  PWTA  staff.  I  never  for  a  moment  supposed  that  I 
was  creating  a  body  that,  without  consulting  pae,  would 
overrule  not  only  me,  but  the  President,  and  assume  the 
right  of  direct  negotiation  with  the  municipalities  involved. 

I  would  be  glad  to  have  you  submit  to  me  any  facts  which 
you  think  would  make  it  my  duty  to  rescind  this  allotment. 
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In  the  future  the  powers  of  the  Electric  Board  of  Review 
will  be  strictly  confined  to  what  I  originally  intended  them 
to  be,  namely,  the  review  of  power  projects  and  the  mak¬ 
ing  of  reports  and  recommendations  to  me  for  my  decision. 

ADMINISTRATOR. 

Enc:  Papers  re  PWA  Docket  No.  3412,  Village  of  Hiram, 
O.,  electric  power  plant. 

The  witness  then  resumed.  In  the  case  of  several 
653  of  the  cities  whose  contracts  were  involved  in  this 
litigation,  there  was  an  original  contract  and  subse¬ 
quently  a  new  contract  was  executed  which  was  substituted 
for  the  old  contract.  As  the  result  of  two  court  decisions 
some  doubt  was  raised  as  to  whether  or  not  the  Federal 
Government  was  assuming  or  had  reserved  continuing 
rights  with  respect  to  the  carrying  out  of  the  contract  itself, 
and,  with  respect  further  to  the  regulation  of  rates.  It 
seemed  to  be  sound  from  the  Administration’s  point  of  View 
to  make  certain  revisions.  We  did  not  agree  with  the  rul¬ 
ings  of  the  Court,  but  they  were  there  and  we  thought  we 
had  better  amend  in  certain  particulars.  My  order  dated 
July  31,  1935,  Plaintiffs’  Exhibit  144,  created  the  Power 
Division.  I  had  abolished  the  Power  Beard  of  Review,  but 
still  felt  the  need  of  some  division  in  PWA  that  would  be 
charged  with  particular  responsibility  with  respect  to 
power  applications,  so  I  set  up  the  new  division. 

Referring  to  orders  in  evidence  directing  that  preference 
should  be  given  by  state  officers  to  the  examination  of  mu¬ 
nicipal  power  projects,  I  felt  that,  whether  or  not  there  had 
been  some  clever  sabotaging  in  my  own  organization  on 
power  applications,  they  had  not  had  a  fair  break.  They 
had  been  retarded  for  one  reason  or  another,  and  it  was  to 
bring  them  up  to  parity  with  respect  to  time  with  other 
applications  that  I  issued  that  order. 

There  are  now  many  letters  received  in  PWA  each  day 
addressed  to  me  as  Administrator.  During  the  height  of 
the  season  there  were  several  thousand  a  day.  Such  letters 
are  not  invariably  read  by  me.  Any  communication  that  is 
marked  “Personal”  comes  to  my  desk.  Those  I  handle 
personally.  I  do  not  mean  that  I  read  all  of  those.  Some 
of  them  are  obviously  not  personal,  from  the  appearance  of 
the  envelope.  Those  go  out  to  take  their  chances  with  the 
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ordinary  run  of  mail.  The  ordinary  run  of  mai|  is  handled 
by  men  on  the  staff.  A  great  deal  of  it  is  routed  and  never 
comes  to  my  desk.  Some  of  it  does  come  to  my  desk, 
654  even  communications  that  are  not  marked  “Per¬ 
sonal,”  when  they  seem  to  involve  questions  of 
policy,  when  what  seem  to  be  legitimate  complaints  of  the 
operation  of  the  organization  are  made.  Those  come  to  me, 
and  they  are  handled  either  personally  by  me  or  are  routed 
directly  by  me.  If  a  letter  written  to  me  is  answered  by  one 
of  my  subordinates,  I  do  not  invariably  read  the  answer 
before  it  is  sent  out.  I  do  not  usually  do  so.  Tjie  fact  that 
a  letter  is  signed  “For  the  Administrator”  by j one  of  my 
subordinates  does  not  mean  that  I  have  read  that  answer. 
I  believe  that  most  letters  written  in  P.W.A.  are  thus 


signed.  I  couldn’t  say  that  as  a  fact  because  jthat  would 
mean  that  I  had  looked  at  all  of  them,  and  I  certainly  have 
not.  My  orders  are  that  letters  should  be  signed  by  my 
subordinates  followed  by  the  words,  “For  the  Administra¬ 
tor.”  I  know  in  general  the  routine  of  handling  applica¬ 
tions  for  P.W.A.  projects  under  title  II  of  the  Recovery 
Act.  The  application  either  for  a  grant  or  for  a  loan  and 
grant  was  filed  originally  with  the  State  Engineer.  That 
was  under  our  old  set-up.  If  the  State  Engineer  thought 
it  was  a  good  project,  he  submitted  it  to  an  advisory  board 
in  the  State.  Then  it  came  in  to  Washington.  My  recol¬ 
lection  is  that  they  all  came  in  but  with  a  notation  as  to 
whether  it  had  been  favorably  received  or  not  by  the  State 
Advisory  Board.  I  may  be  in  error  as  to  that,  but  that  is 
my  recollection.  It  was  submitted  for  examination  to  our 
three  divisions,  legal,  engineering,  and  finance. 

If  the  reviewing  divisions  had  found  favorably,  the  Proj¬ 
ects  Division  took  another  look  at  it.  If  it  still  thought 
there  was  no  reason  to  send  it  back  for  the  questioning  of 
any  of  the  findings  of  the  reviewing  divisions,  then  it  came 
to  me.  I  passed  upon  it  first.  Then  it  went  to  jhe  Special 
Board  of  Public  Works.  If  it  passed  there,  thep  the  proj¬ 
ects  or  group  of  projects  were  made  up  in  what  we  call  the 
President’s  book,  and  I  took  that  book  to  the  President, 
and  he  either  approved  or  disapproved. 

The  various  divisions  were  not  final.  Thev  had  no 
655  power  to  reject  or  accept  finally.  I  made  the  deter¬ 
mination.  In  reaching  my  determination  that  any 
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particular  project  should  or  should  not  be  approved,  I  did 
not  rely  solely  upon  written  data.  I  can  not  now  tell  the 
Court  with  respect  to  the  particular  projects  which  are  in¬ 
volved  in  this  litigation  what  particular  data  I  relied  upon 
in  reaching  my  conclusion  to  approve  those  projects.  I  have 
approved  all  of  those  projects,  and  the  President  has  ap¬ 
proved  all  of  those  projects. 

By  the  Court : 

Q.  You  have  no  independent  recollection  of  what  you 
relied  upon  in  reaching  your  conclusion  except  what  is 
shown  by  the  record  *  A.  Oh,  there  were  thousands  of  them 
and  of  course  I  could  not  carry  them  in  my  mind. 

The  Court.  Oh,  I  know  that. 

The  Witness.  There  are  one  or  two  outstanding  projects 
that  I  do  remember,  but  none  of  these  happened  to  be  in 
that  category. 

The  witness  continued  his  testimonv  as  follows: 

y 

I  know  that  in  reaching  my  conclusion  I  did  not  rely 
solely  upon  written  data.  The  discretionary  power  granted 
by  section  203  (d)  of  title  II  of  the  National  Industrial  Re¬ 
covery  Act  was  never  exercised.  The  phrase  4  4  social  desir¬ 
ability”  is  not  found  in  the  statute.  It  is  hard  to  say  what 
the  phrase  means  with  respect  to  public  works  projects  in 
general  and,  in  particular,  with  reference  to  competitive 
municipal  power  projects.  It  savors  of  a  general  benedic¬ 
tion  at  the  end  of  a  speech  or  a  sermon.  It  was  not  capable 
of  precise  determination,  but  in  general  we  held  it  to  mean 
that,  so  far  as  it  controlled  our  actions,  a  project  in  order 
to  be  approved  was  to  be  one  that  would  be  of  some  gen¬ 
eral  benefit  to  the  economic  and  social  life  of  the  community. 
I  might  add  that  considering  the  program  was  undertaken 
to  put  men  back  to  vrork,  there  was  a  presumption  of  social 
desirability  if  a  project  did  have  the  effect  of  putting 
656  men  back  to  work. 

Referring  to  the  comprehensive  program  of  public- 
works,  mentioned  in  Sections  202  and  203  (a)  of  Title  II  of 
N.I.R.A.,  we  had  two  duties  to  perform,  as  I  saw  it.  One 
was  to  prepare  a  comprehensive  program  of  public  works. 
The  other  was  to  get  men  in  as  large  numbers  as  possible 
to  work  as  quickly  as  possible.  In  any  conflict  between  the 
two,  we  felt  that  the  latter  took  precedence. 
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We  soon  realized  that  to  prepare  a  comprehensive  pro¬ 
gram  of  public  works  would  require  months — perhaps  a 
year  or  two — and  that  if  we  literally  set  about  th<j>  prepara¬ 
tion  of  a  comprehensive  program  of  public  work^,  the  very 
purpose  of  the  Act  itself  would  be  defeated.  So,  we  satis¬ 
fied  ourselves  by  developing  the  program  of  desirable  public 
works  as  we  progressed.  We  did  not  treat  it  academically 
at  all,  but  practically. 

657  Cross  Examination. 

The  idea  that  I  meant  to  convey,  in  what  I  hav6  just  said 
about  the  comprehensive  plan,  was  that  we  did  ndt  sit  down 
and  as  an  academic  proposition  work  out  a  program  of 
public  works.  We  took  such  projects  as  came  to  us  as 
seemed  desirable,  as  seemed  designed  to  carry  opt  the  pur¬ 
poses  of  the  Act — to  put  men  to  work — and  we  either  al¬ 
lowed  them  or  disallowed  them,  and  out  of  that  grew  a  com- 
'  prehensive  program  of  public  works. 

Q.  In  advance  of  the  approval  of  projects  from  time  to 
time  you  did  not  delay  but  laid  out  on  paper  a  comprehen¬ 
sive  program  of  such  works?  A.  No,  we  had  the  idea  in  our 
minds,  and  we  tried  to  conform  to  that  idea. 

The  program  from  time  to  time  was  made  of  suqh  projects 
as  had  been  approved  from  time  to  time.  The  comprehen¬ 
sive  program  fluctuated  from  day  to  day,  according  as  we 
approved  or  did  not  approve  further  projects.  That  was 
the  only  comprehensive  program  that  we  had.  We  offer 
now  a  comprehensive  program  of  public  works.  It  had  been 
developed.  It  is  there. 

The  term  “social  desirability”  is  not  in  the  statute,  as  I 
recollect  it.  It  was,  however,  included  in  Circular  No.  1, 
“The  Purposes,  Policies,  Functioning  and  Organization  of 
the  Emergency  Administration,  The  Rules  Prescribed  by 
the  President”,  under  date  of  July  31,  1933.  (Plaintiffs’ 
Exhibit  119) 

But  there  was  no  statutory  mandate,  and  we  could 

658  have  changed  our  rules.  This  criterion  iheant,  as  a 
test  for  public  works  project,  that  a  project  must  be 

of  some  general  benefit  to  the  community  from  thp  economic 
and  social  point  of  view.  There  was  a  presiimption  of 
social  desirability  if  the  project  would  put  men  back  to 
work.  The  statement  in  Circular  No.  1,  Plaintiffs’  Exhibit 
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119,  that  “No  project  will  be  considered  which  is  a  mere 
makeshift  to  supply  work”  was  and  is  a  correct  statement 
of  PWA  policy  in  that  regard.  Dealing  specifically  with  an 
application  for  a  duplicating  and  competing  municipal 
power  project,  there  might  be  several  elements  of  social 
desirability  which  governed  the  action  and  decision  of 
PWA.  You  might  put  the  municipality  in  the  position  of 
being  able  to  supply  current  to  its  citizens  at  a  lower  rate. 
It  certainly  gave  employment  in  constructing  and  in  operat¬ 
ing  the  plant,  and  it  might  have  the  effect  of  removing  from 
the  municipality  the  heavy,  and  in  some  cases  the  corrupt¬ 
ing,  hand  of  a  public  utility.  All  those  were  criteria  which 
were  proper  to  be  considered  by  PWA  in  determining  the 
social  desirability  of  an  application  for  a  loan  and  grant 
for  competing  municipal  projects.  I  think,  in  a  general 
wav,  thev  were  considered. 

Independently  of  the  question  of  social  desirability,  an 
application  for  a  loan  and  grant  for  a  municipal  power 
project  had  to  be  approved  as  financially  sound  by  the 
Finance  Division,  as  feasible  and  technicallv  sound  by  the 
Engineering  Division,  and  as  legally  sound  by  the  Legal 
Division.  When  these  tests  were  met  there  was  a  presump¬ 
tion  of  social  desirabilitv.  We  had  a  right  to  assume  that 
the  community  in  applying  for  a  loan  and  grant,  or  a  grant, 
considered  that  the  municipal  life  would  be  improved.  We 
left  that  up  to  them  largely.  It  is  true  that  social  desira¬ 
bility,  at  least  as  applied  to  the  community,  required  that 
the  project  should  bring  some  general  benefit  to  the  com¬ 
munity  from  an  economic  and  a  social  point  of  view.  Upon 
the  hypothesis  that  I  have  just  stated,  we  would  not 
659  necessarilv  have  to  go  into  the  economic  benefit  to  be 
brought  to  the  community  by  operating  a  competing 
power  plant.  The  community  sat  as  a  jury  and  passed 
upon  the  facts  and  said,  “We  consider  this  especially  desir¬ 
able.  This  will  benefit  our  communitv.  Will  vou  help  us 
finance  it?”  The  communitv  had  to  decide  in  the  first  in- 
stance  whether  or  not  the  project  would  be  socially  desir¬ 
able,  and  in  the  absence  of  conclusive  proof  to  the  contrary, 
why,  we  did  not  attempt  to  overturn  their  finding. 

Q.  Mr.  Secretary,  in  the  case  of  an  application  by  a  mu¬ 
nicipality  for  a  sewer  system,  did  you  consider  the  element 
of  social  desirability?  A.  We  did.  We  assumed  in  that 
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case  that  it  was  socially  desirable.  I  think  we  liad  a  right 
to  take  it  for  granted  that  a  municipality  was  hot  looking 
for  a  chance  to  spend  its  money  for  a  sewerage  system  that 
was  not  needed. 

Q.  Did  your  engineers  examine  the  projects  to  see —  A. 
(Interposing) — whether  or  not  it  was  engineeringly  prac¬ 
ticable. 

Q.  Did  you  or  your  agents  examine  the  project  to  deter¬ 
mine  whether  or  not  there  was  any  need  for  a  sewerage 
system?  A.  No,  that  was  taken  into  account. 

It  is  difficult  for  me  to  say  whether  we  examined  the  proj¬ 
ect  to  determine  whether  or  not  there  was  any  need  for  a 
sewerage  system,  or  whether  or  not  the  sewerage  system 
was  adequate  or  inadequate  for  the  purposes  to  be  served. 
We  may  have  and  we  may  not  have.  I  think,  generally 
speaking,  we  assumed  that  during  the  days  through  which 
we  had  passed,  when  municipal  credit  was  almodt  nonexis¬ 
tent  and  where  a  bond  issue  had  to  be  in  many  cases  ap¬ 
proved  by  the  vote  of  the  people,  they  would  not  come 
659A  in  and  apply  for  a  sewerage  system  or  a  waterworks 
system  unless  they  needed  it.  The  regulation  in  Cir¬ 
cular  No.  1,  Plaintiffs’  Exhibit  119,  page  7,  that  the  first 
test  to  be  applied  by  the  Administrator  or  the  State  en¬ 
gineer  of  PWA  or  the  State  Advisory  Board  is  the  rela¬ 
tion  of  the  particular  project  to  coordinated  planning,  and 
its  social  desirability,  was  followed  by  PWA  in  a  general 
way.  After  all,  it  was  our  own  self-imposed  regulation. 
This  regulation  was  submitted  to  the  President  bbt  even  so, 
it  was  a  self-imposed  regulation.  There  was  no  statutory 
mandate.  It  was  imposed  by  the  President.  But  if  is  not 
quite  as  impressive  as  it  sounds,  after  all,  becaus4  even  the 
President  delegated  his  power  to  me,  under  the  Act, 
660  as  Administrator.  I  do  not  happen  to  recall  whether 
I  subsequently  prescribed  any  rules  and  regulations 
to  supersede  the  President’s  rules  and  regulations;  I  may 
have.  I  had  authority  to  do  it.  There  were  a  gr^at  many 
press  releases  issued  by  PWA.  Those  releases,  generally 
speaking,  were  issued  by  the  PWA  to  inform  the  public  of 
what  PWA  was  doing.  They  were  newspaper  aids.  That 
is  a  newspaper  term.  They  were  put  up  in  the  form  in 
which  a  newspaper  man  would  write  articles  in  a  news¬ 
paper.  They  were  running  comments  on  the  news' that  was 
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coming  out  of  PWA.  They  were  truthful  and  accurate, 
but  they  were  not  always  meticulous.  When  they  quoted 
me  I  hope  they  were  meticulous.  I  tried  to  be  meticulous 
in  the  statements  which  I  authorized  to  be  given  to  the 
public  about  what  I  was  doing  in  PWA.  But  even  Jove 
nods  occasionally. 

The  book,  Plaintiffs’  Exhibit  123  for  identification,  is  a 
copy  of  a  book  published  by  me  in  1935.  The  preface  was 
written  by  me  under  date  of  May  15,  1935.  The  statement 
at  the  botom  of  page  vii  of  the  preface  is  a  correct  state¬ 
ment  of  my  purpose,  or  at  least  one  of  my  purposes,  in  pub¬ 
lishing  this  book.  It  is  as  follows : 

“In  the  circumstances  it  seems  appropriate  to  render  to 
the  people  some  general  accounting  of  what  PWA  has  done 
and  been  during  the  almost  two  vears  of  its  existence  and 
to  give  some  indication  of  what  it  may  be  able  to  do  during 
the  next  two  years  on  the  basis  of  the  wider  experience,  the 
better  technique,  and  the  broader  vision  that  it  has  acquired 
during  its  short  but  eventful  life.” 

The  attention  of  the  witness  was  directed  to  the  follow¬ 
ing  statement,  on  pages  124  and  125  of  Exhibit  123  for 
identification : 

“In  addition  to  the  fundamental  studies  which  are 

661  being  made  by  the  Federal  Power  Commission  by 

means  of  its  PWA  financing,  a  grant  of  $100,000  was 

made  at  the  President’s  suggestion  to  the  National  Power 

Policv  Committee.  This  committee  was  established  for  the 
* 

‘purpose  of  developing  a  plan  for  the  closer  cooperation  of 
the  several  factors  in  electric  power  supply,  both  public 
and  private,  whereby  national  policy  in  power  matters  may 
be  unified  and  electricitv  be  made  more  broadlv  available 
at  cheaper  rates  to  industry,  to  domestic,  and  particularly 
to  agricultural  consumers ;  the  committee  is  to  be  advisory 
to  the  President.’  To  this  committee  has  been  assigned  the 
task  of  drawing  together  all  the  conclusions  of  the  various 
commissions  and  experiments.  ‘It  is  not  to  be  merely  a 
fact-finding  body,  but  rather  one  for  the  development  and 
unification  of  national  power  policy.’  ” 

The  statements  of  fact  in  that  quotation  relate  to  an 
activity  that  was  not  a  PWA  activity  at  all.  They  are  cor¬ 
rect  in  the  connection  in  which  the  statements  are  made.  I 
have  answered  to  the  best  of  my  ability.  They  are  correct 
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in  connection  with  the  matter  to  which  they  rebate.  The 
National  Power  Committee  was  not  established  ixji  PWA  at 
all.  It  was  merely  financed  by  PWA  and  had  nothing  to  do 
with  PWA.  I  was  the  chairman  of  the  National  Power 
Policy  Committee.  I  hold  a  good  many  positions.!  I  am  on 
the  Migratory  Bird  Commission.  Merely  becaujse  I  may 
be  chairman  does  not  tie  the  two  together  or  interrelate 
them. 

The  attention  of  the  witness  was  directed  to  the 
662  following  contained  in  Plaintiffs’  Exhibit  No.  138, 
entitled  4 4 President’s  Letter  Creating  the  National 
Power  Policy  Committee”: 

4  4  In  the  following  letter  from  the  President  to  |3ecretary 
Ickes  under  date  of  July  9  the  purpose  and  duties  of  this 
committee  are  outlined : 

4  4  4  1  wish  to  establish  in  the  Public  Works  Administra¬ 


tion  a  committee  to  be  called  the  4  4  National  Power  Policy 
Committee”.’  ” 

I  think  the  language  means  just  as  it  says.  It  wa$  financed 
out  of  money  granted  by  PWA,  but  we  never  considered  it 
a  part  of  the  PWA  organization.  It  is  an  independent  out¬ 
side  unit.  I  do  not  challenge  the  statement  read  |  from  the 
President’s  letter  as  to  how  the  committee  was  cheated.  I 
am  answering  the  question  from  the  point  of  vie^v  of  how 
(the  committee  has  operated. 

The  attention  of  the  witness  was  directed  to  tqe  follow¬ 
ing  statement  at  page  122  of  his  book,  Plaintiffs’  Exhibit 
123  for  identification : 

4  4  This  wasted  flow  of  water  and  the  whole  problem  of 
cheap  electricity  in  the  United  States  engaged  the  atten¬ 
tion  of  President  Roosevelt  long  before  the  people  sent  him 
1o  Washington  as  Chief  Executive.  Repeatedly  he  has  em¬ 
phasized  the  importance  of  a  more  thorough  development 
of  our  water  resources  and  a  more  widespread  distribution 
of  electric  power.  Through  PWA  he  has  begun  a  double- 
barreled  campaign  to  secure  both  for  the  Nation.” 

If  the  statements  quoted  are  regarded  by  counsel  as  state¬ 
ments  of  fact,  they  are  accurately  interpretative  of  the 
actions  of  another  man. 

WTien  I  have  to  reply  under  oath  whether  therte  is  any¬ 
thing  untrue  in  the  quotation,  I  would  have  to  s^y  that  it 
is  a  general  impression  I  had.  I  believed  it  to  be  true ;  and 
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still  believe  it  to  be  true.  When  I  referred  to  the  power 
policy  enunciated  by  the  President  “long  before  the  people 
sent  him  to  Washington”,  I  don’t  know  just  what  I 
663  did  mean.  I  do  not  know  how  long  before.  It  was 
just  a  general  impression  I  had  of  the  President’s 
attitude  on  power  matters  of  which  I  had  no  personal  knowl¬ 
edge.  I  think  what  I  referred  to  must  be  taken  from  the 
language. 

This  book  was  a  book  written  for  general  reading.  It 
was  in  no  sense  a  pracise  treatise.  If  it  had  been,  I  would 
have  quoted  exactly  from  President  Roosevelt.  In  a  foot¬ 
note  I  would  have  given  the  proper  references.  It  was  in  no 
sense  a  legal  brief.  It  was  merely  a  discursive  and  perhaps 
not  any  too  accurate  statement  in  some  particulars  of  cur¬ 
rent  events.  The  question  put  to  me  whether  I  was  refer¬ 
ring  to  the  power  policy  enunciated  by  the  President  in  the 
campaign  of  1932  is  not  a  question  capable  of  being  an¬ 
swered  except  as  I  have  answered  it.  If  counsel  is  trying 
to  find  out  what  was  in  my  mind  and  is  scrupulous  about 
getting  the  truth  I  have  answered  the  question. 

Bv  Mr.  Jackson. 

Q.  I  think  I  am  entitled  to  a  direct  answer.  A.  Unless  the 
court  directs  me  to  repeat  my  answer,  I  submit  that  I  have 
answered  it. 

The  Court.  I  think  he  has  answered  it. 

Mr.  Jackson.  I  submit,  he  has  not  answered  it  at  all, 
vour  Honor,  and  I  ask  for  a  direct  answer. 

The  Witness.  Unfortunately,  I  cannot  give  the  answer 
that  counsel  wants. 

By  Mr.  Jackson. 

Q.  All  I  want  is  the  truth,  Mr.  Secretary,  and  I  am  sure 
you  can  give  that. 

Mr.  Jackson.  Does  the  Court  decline  to  require  the  wit¬ 
ness  to  answer? 

The  Court.  I  decline  to  direct  him  to  answer  any  further 
than  he  has  already  answered. 

663 A  Mr.  Jackson.  May  our  exception  be  noted? 

The  Court.  Yes. 

The  attention  of  the  witness  was  directed  to  a  statement 
attributed  to  the  witness  in  Plainiffs’  Exhibit  No.  143  for 
identification,  being  PWA  Release  No.  468,  as  follows: 
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44At  present,  rural  electric  rates  are  almost  prohibitive. 
President  Roosevelt  is  leading  the  effort  not  onl^f  to  make 
cheap  current  more  widely  available,  but  to  lowef  the  cost 
of  distribution  and  of  electrical  appliances.  If  any  such 
dream  is  to  become  a  reality,  it  will  be  under  governmental 
leadership  and  supervision,  insuring  a  development  planned 
and  carried  out  with  advantage  to  the  donsumer, 
664  rather  than  to  the  power  companies,  as  the  first 
objective.  ’  ’ 

My  statement  that  the  President  is  leading  the  effort  to 
made  cheap  current  more  widely  available  and  to  lower 
the  cost  of  distribution  in  electric  plants  is  correct,  as  I 
understood,  yes ;  but  I  did  not  quote  him  with  authority. 

The  attention  of  the  witness  was  directed  to  the  lollowing 
on  page  125  of  his  book,  Plaintiffs’  Exhibit  123  for  iden¬ 
tification  : 

“  Moreover,  practical  experiments,  such  as  the  huge 
power  projects  inaugurated  and  supported  by  the  President 
under  the  other  branch  of  his  program,  will  throw  valuable 
additional  light  on  the  problem,  which,  in  turn,  will  be 
availed  of  by  the  National  Power  Policy  Committee  and  the 
National  Resources  Board.  Five  hundred  millioh  dollars 
have  already  been  allocated  by  PWA  for  definite  projects 
to  harness  a  portion  of  our  potential  water  power.!  As  we 
have  seen,  in  the  far  Southwest,  out  of  a  deep  canyon  of 
the  Colorado  River  has  arisen  Boulder  Dam;  in  the  North¬ 
west  human  ants  are  building  the  Grande  Coulee  amji  Bonne¬ 
ville  Dams  on  the  Columbia  River;  in  the  Valley  of  |;he  Ten¬ 
nessee  the  wartime  Wilson  Dam  has  been  brought  into 
fuller  use  and  the  Norris  and  Wheeler  dams  ai[e  being 
rushed  for  completion  in  1936. 

4  4  Mammoth  power  plants,  with  intricate  generators  large 
enough  to  supply  whole  cities  are  being  erected  bepide  the 
dams ;  land  is  being  cleared  for  huge  reservoirs  ahd  thick 
transmission  lines  are  being  strung  up  to  carry  to  home 
and  factory  the  low-cost  electricity  that  is  to  come,  j 

4  4  This  activity  is  only  the  beginning  of  a  national*  plan  to 
increase  the  supply  of  electric  power  and  to  bring  qown  its 
cost.  ’  ’  j 

So  far  as  the  statements  contained  in  that  quotation 
are  statements  of  fact,  to  the  best  of  my  knowledge  and 
belief  they  are  true  and  correct — with  this  qualification, 
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665  however'  that  I  am  not  a  competent  witness  to  testify 
on  the  question  of  a  national  policy.  As  to  whether 

the  national  plan  referred  to  in  this  quotation  is  the  same 
as  the  national  power  policy  referred  to  at  page  124,  125 
of  my  book,  I  can  only  answer  that  by  saying  that  the  ex¬ 
pression  “natibnal  plan,,  is  very  loose  language.  There  is 
no  plan,  so  far  as  I  know,  in  the  sense  of  there  being  blue¬ 
prints  and  engineer  reports  and  a  determination  by  the 
Administration  itself  that  it  is  a  national  plan.  It  is  not  the 
same  kind  of  a  national  plan  to  which  I  refer  as  the  Na¬ 
tional  Power  Policy  on  page  125  of  the  book.  There  could 
be  a  national  plan  irrespective  of  a  national  power  policy. 
A  national  po^ver  policy  might  merely  be  a  question  of  ad¬ 
justing  and  correlating  rates  as  between  existing  power 
plants.  I  cannot  answer  the  question  directly.  I  regret 
that  I  cannot  always  give  the  answer  that  counsel  wishes 
that  I  might  be  able  to  give.  I  answered  to  the  best  of  my 
ability.  Counsel  knows  that  that  particular  question  cannot 
be  answered  yes  or  no. 

The  attention  of  the  witness  was  directed  to  the  following 
on  page  135  of  his  book,  Plaintiffs’  Exhibit  123,  for  identi¬ 
fication  : 

“This  TVA  enterprise  has  appealed  particularly  to  the 
public  imagination  because  of  its  magnitude  and  on  account 
of  the  broad  social  concept  that  underlies  it.  Yet  this  is  not 
the  only  front  upon  which  the  Government,  under  its  PWA 
program,  has  been  advancing  against  those  utility  interests 
that  have  been  exacting  unconscionable  tribute  from  the 
people  of  the  United  States  for  so  many  years.” 

That  is  obviously  an  expression  of  opinion.  It  is  correct 
for  what  it  is  worth.  Of  course  all  of  these  statements  are 
merely  excerpts  from  two  full  chapters  dealing  with  power. 
The  whole  thing  ought  to  be  read  together  to  get  the  proper 
meaning.  I  testified  in  the  case  of  the  Duke  Power 

666  Company  v.  Greenwood  County,  on  December  12, 
1935,  and  I  remember  being  asked  that  same  ques¬ 
tion.  I  also  remember  that  the  book  wras  put  in  evidence  as 
a  book,  and  not  merely  self-serving  statements  from  the 
'book.  I  was  asked  about  that  quotation  and  I  said  that  it 
stated  the  facts  as  I  understood  them.  That  is  what  I  say 
now. 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  UflKES.  523 

The  attention  of  the  witness  was  directed  to  the  follow¬ 
ing  statement  on  page  134  of  his  book,  Plaintiff’  Exhibit 
123,  for  identification:  | 

‘ 4  This  is  the  picture  in  broad  outline  of  TVA  at  the  pres¬ 
ent  time.  Soon,  it  is  to  be  expected,  the  idea  vdll  be  ex¬ 
tended  to  other  sections  of  the  country.  Moreover,  TVA — 
and  this  is  one  of  the  main  reasons  for  its  establishment — 
will  provide  a  ‘ yardstick’  for  the  measurement  cj>f  similar 
rates  in  other  parts  of  the  Nation,  with  the  result  <|)f  forcing 
pretty  generally  a  reduction  of  private  utility  charlges.” 

I  think  that  has  been  regarded  as  a  yardstick  lohg  before 
TVA  came  into  existence.  I  think  that  was  the  point  of 
view  taken  originally  by  Secretary  Baker  when  the  original 
development  went  in  there.  That  states  the  facts  as  I  un¬ 
derstand  them. 

The  attention  of  the  witness  was  directed  to  a  further 
statement  at  page  130  of  his  book,  Plaintiffs ’  Exhibit  123, 
for  identification : 

4 ‘All  together,  it  is  expected  that  up  to  three  hundred 
million  dollars  will  be  spent  in  the  Tennessee  Valley  in  the 
course  of  the  next  six  years,  including  power  development 
and  land  renovation.  PWA  approved  the  loans  aijd  grants 
to  cities  which  wish  to  build  transmission  and  distributing 
systems  so  that  they  can  make  use  of  cheap  TVA  power. 
Ten  million  dollars  have  been  earmarked  for  this  purpose, 
and  one  city,  Knoxville,  has  been  allotted  $2,600,000  for  the 
improvement  and  extension  of  its  own  system.  Additional 
appeals  for  aid  have  been  received  from  ^cores  of 
'667  towns  and  cities  whose  local  governments  ^re  wist¬ 
ful  for  low-cost  TVA  power,  but  which  are  unable 
to  raise  enough  money  to  build  a  distribution  system 
or  buy  out  the  existing  utility  that  continues  to  charge  un¬ 
duly  high  rates.’ ’ 

The  quotation  states  a  belief.  I  do  not  think  that  the 
statement  that  PWA  set  aside  $10,000,000  for  that  (purpose 
is  an  accurate  statement  of  fact.  We  may  have  had  that 
round  sum  in  mind,  but  it  was  never  definitely  earmarked. 
We  did  not  earmark  money  except  in  very  rare  casbs.  As  a 
matter  of  fact,  it  says  it  is  expected  that  up  to  $300j000,000, 
et  cetera.  There  were  definite  allocations  there.  Tpose  are 
statements  of  fact.  I  do  not  know  it  to  be  a  fact  that  two 
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of  the  cases  in  suit  here  before  the  court  involve  seven  towns 
in  northern  Alabama. 

It  would  take  one  man’s  time  to  follow  up  this  litigation, 
and  I  have  never  been  able  to  do  it.  If  my  counsel  agrees 
that  that  is  the  fact,  I  accept  it. 

I  think  we  were  willing  to  make  gifts  and  loans  of  Fed¬ 
eral  funds  to  municipalities  in  this  north  Alabama  area 
which  sought  to  take  TVA  power  for  the  construction  of 
distribution  systems  and  where  the  municipalities  were 
unable  to  finance  those  systems  but  I  think  we  have  been 
held  up  by  injunction  proceedings  in  most  of  those  cases. 
So  it  is  not  a  fact  that  we  have  done  it.  We  made  allotments 
for  that  purpose.  I  cannot  recall  offhand  just  what  they 
were. 

I  am  willing  to  admit  that  Decatur,  Florence,  Sheffield, 
Tuscumbia,  Russellville,  Guntersville  and  Hartselle,  Ala¬ 
bama,  are  located  in  that  area. 

I  cannot  testify  as  a  fact  that  those  are  among  the  towns 
to  which  we  made  loans  and  grants  for  the  purpose  de¬ 
scribed  in  the  quotation  from  my  book  which  was  read  to 
me.  I  cannot  testify  to  that  as  a  fact,  because  I  have  not 
refreshed  my  recollection.  It  was  a  long  time  ago. 

The  attention  of  the  witness  was  directed  to  the 
668  following  contained  in  Plaintiffs’  Exhibit  No.  33, 
PWA  press  release  number  989. 

“Achievement  in  certain  instances  of  the  Administration 
purposes  of  making  electric  energy  more  widely  available 
at  cheaper  rates  today  lead  to  a  clarification  of  the  policy 
on  power  by  the  Public  Works  Administration.” 

I  w’ould  not  designate  that  as  a  statement  of  fact.  It  says 
lead  to  a  clarification  of  the  policy.  The  reference  to  the 
achievement  of  the  Administration’s  purpose  of  making 
electrical  energy  more  widely  available  at  cheaper  rates  is 
correct  for  whatever  it  may  mean. 

The  attention  of  the  witness  was  directed  to  the  follow¬ 
ing  from  Plaintiffs’  Exhibit  33,  in  quotations  following  the 
statement  that  Administrator  Ickes  said: 

“PWA  has  endeavored  to  make  electric  energy  more 
broadly  available  at  cheaper  rates  by  acting  on  applications 
of  municipalities  for  loans  and  grants  to  finance  municipal 
systems  where  reasonable  security  is  offered  and  the  project 
is  socially  desirable.” 
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That  is  a  correct  statement;  but  it  should  be  'borne  in 
mind  that  there  is  a  background  to  it.  Any  government 
which  is  based  on  politics  naturally  claims  the  credit  for 
whatever  is  done.  There  was  no  misrepresentation  in  that 
statement  at  all.  But  I  think  that  should  be  clarified.  In 
no  instance  did  we  stimulate  these  applications.  They  came 
in  voluntarily,  and  I  do  not  think  it  is  accurate  to  give  the 
impression  that  we  went  out  deliberately  to  establish  this 
kind  of  a  policy.  We  merely  took  the  applications  as  they 
came  in.  We  accepted  them  or  we  rejected  them.  I  do  not 
want  to  leave  the  impression  that  I  went  out  and  stimulated 
applications.  There  should  be  taken  into  consideration  the 
tin  e  in  which  the  statement  was  made  in  that  connection. 

The  attention  of  the  witness  was  directed  to  the 
669  following  from  Plaintiffs’  Exhibit  No.  33:  j 

4  4  However,  we  make  it  a  practice  before  approving 
the  loan  to  give  the  company  an  opportunity  to  put  in  effect 
rates  at  least  as  low  as  those  at  which  the  municipal  system 
will  be  self-liquidating.  Several  utility  companies  have 
accepted  this  opportunity.  It  is  obvious  that  in  such  cases 
it  is  advantageous  to  the  city  and  to  PWA  that  the  offer  be 
accepted  and  the  applications  withdrawn.  To  make  loans 
and  grants  to  finance  projects  where  the  competitor  offers 
rates  which  are  lower  than  those  possible  by  the  city  plant, 
would  duplicate  facilities  without  any  social  betterment  and 
impose  on  the  city  a  burden  which  it  probably  cpuld  not 
meet  without  resort  to  taxation.” 

I  do  not  think  that  is  an  accurate  statement  of  what  our 
policy  finally  crystallized  into.  We  were  working  out  this 
thing  as  we  went  along;  and  that  statement  taken]  in  con¬ 
nection  with  a  sentence  in  the  concluding  paragraph — 4  4  We 
believe  it  is  for  the  municipal  applicant  to  determine 
whether  or  not  it  desires  to  compete  with  privately  owned 
utilities” — that,  in  the  final  analysis,  was  our  policy. 

The  statement  just  read  to  me  would  be  an  error  jif  taken 
by  itself ;  yes.  The  whole  thing  is  to  be  considered  together 
as  a  statement  of  policy. 

The  statement  that  unless  the  municipal  utility  could 
offer  lower  rates  there  would  be  no  social  betterment,  is  not 
an  application  of  my  criterion  of  social  desirability.  That 
was  just  a  general  statement  which,  taken  with  the  entire 
statement,  I  think,  does  not  have  the  meaning  that  counsel 
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seeks  to  place  upon  it.  I  was  not  writing  one  sentence;  I 
was  writing  a  complete  statement,  and  the  complete  state¬ 
ment  is  here,  and  that  complete  statement  I  am  perfectly 
willing  to  let  stand. 

As  to  the  passage : 

“To  make  loans  and  grants  to  finance  projects 

670  where  the  competitior  offers  rates  which  are  lower 
than  those  possible  by  the  city  plant  would  duplicate 

facilities  without  any  social  betterment” — 

I  mean  what  I  mean  on  the  basis  of  a  fair  interpretation 
of  the  entire  statement.  That  is  the  only  answer  I  can  give. 

The  attention  of  the  witness  was  directed  to  the  follow¬ 
ing  from  Plaintiffs’  Exhibit  No.  33: 

“PWA  will  cooperate  with  cities  to  prevent  rates  rising 
on  an  indication  municipal  plants  may  not  be  built.  PWA 
will  not  rescind  allotments  or  suggest  the  withdrawal  of  ap¬ 
plications  until  the  lowered  rates  are  legally  in  effect.” 

My  answer  to  the  question  whether  that  quotation  is  a 
correct  statement  of  the  facts  is  the  same  as  to  the  preced¬ 
ing  question.  It  is  a  correct  statement  when  taken  and  in¬ 
terpreted  with  the  entire  statement. 

I  cannot  recall  that  we  ever  did  cooperate  with  cities  to 
prevent  rates  rising  on  an  indication  municipal  plants  may 
not  be  built.  As  I  say,  our  whole  power  policy  was  a  de¬ 
veloping  thing.  It  was  new.  We  did  not  know  from  day 
to  day  just  what  would  be  the  best  ultimate  policy.  What 
the  ultimate  policy  was  is  capable  of  quite  precise  deter¬ 
mination. 

I  think  in  the  case  of  Florence,  Alabama,  we  took  the 
position  that  since  TV  A,  which  was  another  government 
agency  created  under  a  separate  statute,  was  trying  to  work 
out  its  problem,  we  ought  to  cooperate  with  it,  and  I  did, 
as  a  matter  of  fact,  do  whatever  I  could  to  help  TVA  work 
out  its  problem. 

Our  power  policy  never  really  was  changed,  but  there 
was  a  development  there.  There  were  various  factors  that 
we  considered  from  time  to  time  as  perhaps  calling  for  a 
variation  or  modification ;  but  all  through  ran  the  idea  that 
it  was  up  to  the  municipality  in  the  final  analysis  to  deter¬ 
mine  whether  or  not  it  wanted  a  competing  power 

671  plant  where  it  already  had  one. 
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The  attention  of  the  witness  was  directed  to  t{he  follow¬ 
ing  statement  on  page  136  in  his  book: 

“It  has  been  the  policy  of  PWA  to  make  loans  for  munici¬ 
pal  power  plants  when  such  projects  are  sound  frqm  a  legal, 
economic  and  engineering  point  of  view.  The  question  of 
public  policy  involved  is  left  to  the  municipality  concerned. 
However,  we  have  applied  certain  general  rules.  |  We  have 
decided  not  to  approve  a  project  unless  it  is  self-liquidating 
at  rates  lower  than  or  approximately  equal  to  those  of  the 
utility  company  serving  the  community,  and  we  have  deter¬ 
mined  that  the  earnings  of  the  proposed  systenj.  must  be 
applied  to  the  system  itself  wherever  possible  ifmder  the 
state  law  and  not  siphoned  into  the  general  tax  fund  ex¬ 
cept  in  amounts  not  greater  than  the  taxes  which  would 
be  paid  in  case  the  system  were  privately  owned.  Where 
the  existing  private  system  has  transmission  lines;  or  plant 
equipment  that  can  be  merged  into  the  proposed  municipal 
enterprise,  we  have  encouraged  its  purchase  at  a  reasonable 
figure.  Finally,  we  have  always  given  the  private  utility 
an  opportunity  to  meet  the  city’s  proposed  ratesp,  and,  if 
this  is  done,  the  city  is  afforded  a  second  chance  to  lower 
still  further  its  anticipated  charges.  But  we  have  uni¬ 
formly  reserved  the  right  to  help  a  city  which  dqsires  its 
own  power  plant  even  if  the  suggested  rates  will  not  be 
lower  than  those  of  the  private  utility.” 

That  is  a  correct  statement  of  our  policy  as  of  the  date 
when  the  book  was  written. 

The  attention  of  the  witness  was  then  directed  to  the  fol¬ 
lowing  on  page  137  of  his  book,  Plaintiffs  ’  Exhibii  123,  for 
identification : 

“It  has  been  my  position  that  there  are  definite  intan¬ 
gible  values  flowing  to  a  community  that  owns  and  operates 
its  own  utilities.  A  strong  case  can  be  made  for  ijhe  prop¬ 
osition  that  if  the  people  of  the  community  want  to 
672  own  their  own  public  utilities  and  are  able  to  finance 
them,  they  should  not  be  denied  that  opportunity 
merely  because  the  rates  necessary  to  be  charged  in  order 
to  pay  overhead  and  to  liquidate  are  equal  to  or  perhaps 
even  slightly  in  excess  of  rates  already  currently  charged 
by  privately  owned  utilities.  We  do  not  attempt  t^>  dictate 
to  another  what  he  may  buy  within  his  means,  eyen  if  we 
regard  him  as  being  extravagant ;  in  addition  to  which  there 
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is  a  considerable  price  which  a  municipality  can  afford  to 
pay  in  order  to  rid  itself  of  the  domineering  tactics  and 
corrupting  influences  too  often  resorted  to  in  the  past  by 
private  utility  interests/’ 

I  would  not  call  that  a  statement  of  fact.  It  is  a  correct 
statement  of  my  opinion. 

It  does  not  say  it  reflects  PWA  policy.  It  is  my  own  per¬ 
sonal  belief.  It  does  not  reflect  PWA  policy.  PWA  policy 
is  evidenced  by  the  acts  and  written  commitments  of  PWA 
— by  that  alone. 

I  recall  testifying  in  the  case  of  Duke  Power  Company  v. 
Greenwood  County,  at  Spartansburg,  South  Carolina,  De¬ 
cember  12, 1935. 

At  that  time  the  paragraph  you  have  just  read  was  read 
to  me  and  I  then  testified  that  that  correctly  states  the  PWA 
policy,  in  contradistinction  to  what  Mr.  Rose  said  our  policy 
was.  However,  it  is  not,  and  has  never  been,  PWA  policy 
in  the  sense  that  it  was  set  down  as  a  formulation  of  PWA 
policy.  I  think  it  is  fair  to  say  that  it  is  my  own  personal 
opinion  and,  as  such,  necessarily  has  some  relation  to  what 
we  were  carrying  out  as  PWA  policy. 

I  do  not  know  that  I  can  answer  specifically  whether  there 
has  been  any  change  in  the  power  policy  of  PWA  since  I 
published  this  book,  Plaintiffs’  Exhibit  123  for  iden- 
673  tification.  As  I  said  this  morning,  the  policy  of 
PWA  was  an  evolving  policy  and,  in  the  end,  the 
policy  was  that  in  the  final  analysis  it  was  up  to  the  munici¬ 
pality  to  determine  whether  or  not  it  wanted  a  plant  of  its 
own,  provided,  of  course,  it  could  finance  it.  That  is  the 
policy  that,  generally  speaking,  we  have  been  working  on. 
When  that  became  the  definite  final  conclusion  of  policy  I 
could  not  say  precisely,  but  all  the  time  we  were  working 
towards  that. 

I  have  answered  the  question  whether  there  has  been  any 
change  in  our  power  policy  fully  and  completely. 

If  counsel  did  me  the  courtesy  to  listen  to  my  previous 
answer,  I  said  I  could  not  fix  the  precise  date,  which  is  as 
direct  an  answer  to  the  question  whether  there  has  been 
any  change  in  the  power  policy  of  PWA  since  I  published 
this  book  in  May,  1935,  as  is  possible  for  anyone  to  make. 

My  answer  is  the  same  to  the  question  whether  there  has 
been  any  change  in  the  power  policy  since  Plaintiffs’  Ex¬ 
hibit  33,  PWA  release  989  was  issued. 
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I  do  not  see  how  it  is  possible  for  me  to  say  more  clearly 
than  I  have  that  I  cannot  fix  any  precise  date  when  the  final 
policy  was  finally  arrived  at. 

It  was  an  evolving  policy,  out  of  which  has  dome  what  is 
now  our  present  policy.  When  that  was  crystallized  I  can¬ 
not  say.  There  would  be  no  object  in  my  evadihg  the  ques¬ 
tion  if  I  knew,  but  I  do  not  know. 

There  followed  the  following  questions  and  answers: 

4  4  Q.  I  have  the  feeling  that  we  may  not  be  understanding 
each  other.  I  am  not  asking  you  for  any  datej  Mr.  Secre¬ 
tary.  I  want  to  know  whether,  regardless  of  any  date,  there 
has  been  any  change  in  your  power  policy  sincd  plaintiffs’ 
exhibit  33,  PWA  release  989,  was  issued.  A.  It  seems 
674  to  me  obvious  that  I  cannot — 


“The  Court.  That  involves  the  date  of  that  re¬ 
lease. 

“Mr.  Jackson.  That  is  true,  sir,  but  that  datfe  is  fixed  as 
August,  1934,  as  I  recall  it,  or  September.  Mr.  Frank  sup¬ 
plied  it  this  morning. 


“I  am  asking  him  if  anvthing  that  has 


hap}? 


ened  since 


that  time — 

4  4  The  Witness.  I  have  said  that  I  could  not  fix  any  date. 
If  I  cannot  fix  any  date,  I  necessarily  can  not  day  whether 
there  has  been  any  change  since  any  particular  pate.” 

In  the  case  of  Duke  Power  Company  v.  Greenwood 
County,  on  December  12, 1935, 1  was  asked  certain  questions 
and  made  answer  as  follows : 

“Q.  Your  attention  has  been  called  by  your  counsel  to 
what  is  known  as  release  No.  989  having  been  produced  by 
Colonel  Hunt,  but  it  was  introduced  by  us.  That  release 
states  that 4  Achievement  in  certain  instances  of  the  Admin¬ 
istration  ’s  purpose  of  making  electric  energy  more  widely 
available  at  cheaper  rates  today  leads  to  a  clarification  of 
the  policy  on  power  by  the  Public  Works  Administration.’ 
Has  there  been  any  change  in  that  policy  or  thht  purpose 
since  August  26,  1935?  A.  It  was  not  written  by — it  was 
released  by  itself,  and  as  an  entire  document,  tafcen  in  con¬ 
nection  with  subsequent  releases  and  enunciation  of  policy. 

4  4  The  Court.  But  you  have  to  go  back  to  answer  whether 
there  has  been  any  change.  You  can  ask  if  there  has  been 
any  change  in  the  purposes  or  policies  of  the  Administra¬ 
tion  in  reference  to  the  power  rates  before. 
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675  “Mr.  Robinson.  And  I  understood  him  to  say 
there  had  not  been. 

“A.  That  is  correct.’ ’ 

In  the  same  case  of  Duke  Power  Company  v.  Greenwood 
County,  I  was  asked  other  questions  and  answered  them  as 
follows : 

“Q.  Now,  Mr-.  Ickes,  what  I  have  read  from  your  book 
correctly  states  the  Public  Works  Administration’s  national 
power  policy,  as  applied  to  all  loans  and  grants  for  power 
projects,  does  it  not?  A.  The  Public  Works  Administra¬ 
tion’s  policy  is  incorporated  in  the  passages  that  you  have 
read. 

“Q.  And  there  has  been  no  change  in  that  policy,  as 
stated  in  your  book,  since  August  26,  1935,  when  the  final 
decree  was  entered  in  this  case?  A.  No;  that  is  correct. 

“Q.  And  no  change  in  your  purpose  and  aims  as  Federal 
Emergency  Administrator  in  carrving  out  that  policv?  A. 
No.” 

Those  were  mv  answers,  but  thev  mav  relate  to  an  en- 
tirely  different  situation  than  is  here  presented.  If  all  the 
passages  in  the  book  relating  to  power  policy  were  taken 
together  and  considered  as  a  whole,  I  think  that  it  is  fair  to 
say  that  they  do,  as  I  say — that  the  policy  is  incorporated 
in  the  passages.  That  was  my  answer. 

I  would  have  to  read  chapter  6  of  my  book  before  I  could 
answer  the  question  whether  that  chapter  if  read  as  a 
whole,  would  fully  reflect  our  power  policy.  The  book  has 
not  assumed  that  importance  to  me  yet,  that  I  memorized  it. 

I  understand  there  are  two  chapters  on  power  here.  I 
am  not  sure  the  two  chapters  correctly  reflect  our  policy.  I 
am  just  trying  to  determine.  I  think  the  preceding 

676  chapter  deals  largely  with  power — chapter  5.  Sub¬ 
stantially,  there  are  two  chapters  dealing  with  power, 

most  of  which,  however,  deal  with  Federal  water-power 
projects.  Only  about  10  pages  deal  specifically  with  munici¬ 
pal-power  projects.  I  would  have  to  re-read  them,  but  my 
impression  would  be  that  the  policy,  as  formulated  and  de¬ 
termined  upon  up  to  that  date,  is  expressed  there.  There 
is  also  a  very  broad  general  discussion  of  related  matters, 
which  are  not  necessarily  statements  of  policy. 

This  book,  taken  as  a  whole,  was,  after  all,  my  own  inter¬ 
pretation,  for  popular  consumption,  of  what  the  Govern¬ 
ment  was  trying  to  do  under  this  relief  program. 
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PWA  was  a  going  concern,  and  spoke  officially,  not  only 
on  matters  of  policy,  but  on  other  matters.  I  was  the  official 
charged  with  its  administration,  and  with  fully!  delegated 
powrers  from  the  President,  but,  nevertheless,  jl  am  not 
speaking  officially  here. 

I  do  not  want  to  give  any  impression  that  because  I  am 
not  speaking  officially  I  fail  to  state  the  facts  a^  carefully 
and  as  accurately  as  I  can.  It  is  just  like  a  lawyer  discuss¬ 
ing  a  lawsuit.  Where  he  is  discussing  it  in  Court,  he  is  very 
precise.  When  he  is  discussing  it  outside,  he  m^y  descend 
to  the  vernacular,  and  discuss  it  from  the  popular  point  of 
view,  in  order  to  reach  the  understanding  of  the  people  for 
whose  benefit  he  is  discussing  it. 

The  attention  of  the  witness  was  then  directed  to  the  fol¬ 
lowing  from  Exhibit  33. 

“In  all  allotments  made  for  municipal  power  plants  by 
the  Public  Works  Administration,  proposed  rates  have  been 
wrell  belowr  existing  private-company  rates.  Consequently, 
the  fact  that  the  companies  in  some  instances  have  met 
those  proposed  municipal  rates  has  been  deemed  as  show¬ 
ing  progress  tow’ard  one  of  the  aims  of  this  phase  of 
677  the  publkxworks  program.  ’  ’ 

The  whole  statement  covers  what  I  was  ^tempting 
to  cover.  The  whole  statement  should  be  read  together.  If 
you  take  any  paragraph  or  any  chapter  out  of  the  Bible, 
you  can  make  it  appear  to  be  entirely  different  irom  what 
it  appears  to  be  in  the  proper  context.  That  was  an  inter¬ 
pretation  by  someone  else.  It  may  or  may  not  be  accurate. 
Standing  alone,  it  does  not  represent  the  facts.  Moreover, 
it  does  not  even  purport  to  quote  me. 

The  following  question  was  then  asked,  an  objection  sus¬ 
tained  and  an  exception  noted  by  plaintiffs. 

“Q.  You  recognize,  Mr.  Secretary,  I  did  not  suggest  it 
quoted  you.  Did  you  take  any  step  to  correct  that  state¬ 
ment,  Mr.  Secretary?” 

The  attention  of  the  witness  was  then  directed  to  a  state¬ 
ment  in  Plaintiffs’  Exhibit  141  for  identification;  which  is 
a  release  of  the  Federal  Emergency  Administration  of 
Public  Works,  quoting  an  article  written  by  tl^e  witness 
entitled  “Jobs  Versus  Dole”,  published  in  the  magazine 
Todav,  of  the  issue  of  November  17,  1934. 
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4  4  This  is  not  the  place  for  a  detailed  discussion  of  the 
power  policy  of  Public  Works,  but  that  policy  also  con¬ 
forms  to  the  general  purpose  to  strengthen  private  enter¬ 
prise.  There  is  nothing,  with  the  possible  exception  of  the 
comprehensive  housing  program,  that  holds  more  promise 
for  the  future  of  industry  in  this  country  than  the  develop¬ 
ment  and  utilization  of  cheap  power.  Great  natural  water¬ 
power  sites  are  being  developed  for  the  benefit  of  the  com¬ 
munities  they  serve.  Private  companies  serving  these  com¬ 
munities  will,  where  sufficient  power  is  developed,  have  an 
opportunity  to  purchase  the  cheap  power  if  they  are  will¬ 
ing  to  share  its  benefits  with  their  consumers.  Loans  for 
municipal  power  plants  have  been  granted  only  upon  appli¬ 
cation  of  the  municipality  concerned  and  upon  a  clear 
678  showing  that  the  existing  rates  can  be  substantially 
reduced  after  adequate  provision  for  interest  and 
amortization.  Private  companies  furnishing  adequate  ser¬ 
vice  at  reasonable  rates  have  nothing  to  fear  from  the  power 
policy  of  PWA.” 

I  assume  it  is  a  correct  quotation,  and  it  correctly  states 
the  facts  as  of  that  time ;  but,  as  I  have  said,  over  and  over 
again,  the  power  policy  of  PWA  with  respect  to  munici¬ 
palities  was  an  evolving  policy,  and  the  policy  now  and  for 
some  time  hafe  been  that  the  question  of  rates  did  not  enter 
into  our  decisions,  necessarilv.  It  was  a  matter  for  local 
determination. 

In  reply  to  the  question  whether  as  of  that  date,  I 
meant  by  the  statement  that  4  4  private  companies  furnish¬ 
ing  adequate  service  at  reasonable  rates  have  nothing  to 
fear  from  the  power  policy  of  PWA”,  that  they  were 
warned  that  otherwise  I  would  supply  funds  to  construct 
competing  plants,  my  answer  is  that  I  stand  on  the  state¬ 
ment  as  of  that  date. 

On  page  136  of  my  book  I  said:  4 4 The  question  of  public 
policy  involved  is  left  to  the  municipalities  concerned”. 
That  is  right. 

Q.  As  I  recall  it,  in  exhibit  33,  that  is,  your  press  release 
No.  989,  you  say,  at  the  end,  that  the  question  of  whether 
there  should  be  municipal  competition  is  a  public  policy 
settled  by  the  States,  or  something  to  that  effect.  Is  that 
substantially  right?  A.  Settled  by  the  municipalities. 
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Q.  Well,  acting  under  the  jurisdiction  of  the  fState.  Am  I 
substantially  right?  A.  I  have  never  made  any  such  state¬ 
ment  as  that.  They  act  under  whatever  legil  authoriza¬ 
tion  they  are  acting  under.  That  is  a  questioif  of  law  that 
I  am  not  competent  to  testify  on. 

678 A  In  my  investigation  of  this  subject,  oy  my  connec¬ 

tion  with  it,  it  is  not  true  that  I  foun^l  that  many 
States  authorized  municipalities  to  compete  with  privately 
operated  utilities.  I  did  not  look  into  it.  I  have  just  a 
general  impression  on  it.  I  did  not  make  loan$  and  grants 
to  municipalities  for  competing  utilities  without  determin¬ 
ing  whether  they  were  permitted  to  compete  under 
679  state  laws  but  those  questions  were  determined  in  the 
legal  division. 

I  never  made  any  investigation  to  find  a  state  that  had  a 
policy  of  providing  a  gift  or  subsidy  of  30  or  4^  per  cent  of 
the  cost  of  a  municipal  utility  whenever  it  should  desire  to 
compete  with  an  existing  utility. 

On  my  direct  examination  I  said  that  where  a  loan  was 
made  on  general  obligation  bonds  we  were  nor  concerned 
about  the  rates  of  the  existing  utility.  I  think  |hat  is  what 
I  said.  In  the  case  of  general  obligation  bond^,  generally 
speaking,  we  did  not  examine,  consider,  or  investigate  the 
rates  of  the  existing  utility.  I  believe  we  did  ihake  a  loan 
to  the  city  of  Coeur  d’Alene,  Idaho,  or  enter  into  an  agree¬ 
ment  with  it,  or  make  an  allotment.  When  I  say  “I  believe 
we  did”  I  do  not  know  whether  that  is  still  an  outstanding 
obligation  or  not,  or  whether  it  has  been  rescinded.  I  just 
do  not  happen  to  remember.  It  is  correct  that  £t  one  time 
we  did  have  an  allotment  to  Coeur  d’Alene  whether  or  not 
it  has  since  been  rescinded. 

It  is  not  within  my  knowledge  whether  that  was  an  allot¬ 
ment  for  a  loan  upon  general  obligation  bonds  of  the  city 
of  Coeur  d’Alene.  I  have  not  refreshed  my  recollection  on 
it.  It  is  true  that  I  quite  recently  authorized  thb  dismissal 
of  our  appeal  in  the  Ninth  Circuit  Court  of  Appeals  at 
San  Francisco. 

The  attention  of  the  witness  was  then  directe4  to  a  copy 
of  Plaintiffs  ’  Exhibit  232  for  identification,  whicji  purports 
to  be  a  telegram  to  the  President  of  the  Washin^on  Water 
Power  Company,  signed  “Harold  L.  Ickes,  Administrator. ” 
I  have  no  means  of  telling  from  this  whether  it  i^  a  copy  or 
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not.  I  think  there  was  some  telegram  sent.  Whether  it 
went  over  my  desk  or  not,  I  am  not  sure.  If  the  records  of 
PWA  show  that  I  signed  it,  I  would  not  question  that.  The 
copy  of  page  60  of  the  transcript  of  record  in  the  Coeur 
d’Alene  case  in  the  Court  of  Appeals  for  the  Ninth 

680  Circuit  which  has  been  shown  me  does  not  refresh 
my  recollection  as  to  my  having  sent  that  telegram. 

This  does  not  do  any  more  than  the  other  did.  It  went  out 
over  my  name,  but  whether  it  went  out  over  mv  desk  and 

*7  * 

I  saw  it,  I  cannot  determine  from  this. 

The  attention  of  the  witness  was  then  directed  to  the 
following  from  page  146  of  his  book,  Plaintiffs’  Exhibit  No. 
123  for  identification: 

“By  January  of  1935,  12  municipal  power  projects  had 
been  completed.  Forty-eight  others  were  under  construc¬ 
tion.  Thirty-four  more  had  been  approved  by  the  Power 
Board,  and  about  71  were  under  consideration.  The  total 
amount  allotted  at  that  time  for  this  purpose  was  $48,784,- 

300.”  That  undoubtedlv  correctlv  states  the  facts  as  of 

*  » 

that  time. 

The  next  paragraph  is  likewise  correct: 

“One  of  the  most  important  accomplishments  of  PWA, 
although  an  indirect  one,  has  been  a  saving  to  consumers 
of  millions  of  dollars  through  the  lowering  of  rates  by  the 
private  utilities  to  meet  the  charges  proposed  by  applicants 
for  public  power  projects.  This  rejection  or  withdrawal  of 
some  of  the  200  applications  that  PWA  did  not  approve  was 
the  result  of  this  reduction  of  rates  by  the  private  com¬ 
panies  to  a  point  where  there  seemed  no  necessity  or  jus¬ 
tification  for  a  municipal  plant.” 

When  I  refer  there  to  applicants  for  public  power  proj¬ 
ects,  and  the  200  applications,  I  refer  to  applications  for 
construction  of1  powder  projects  by  municipalities  or  some 
other  public  corporation  of  that  character.  It  would  appear 
those  were  competing  projects,  where  I  refer  to  the  reduc¬ 
tion  in  rates.  I  think  that  is  a  fair  conclusion.  I  cannot 
state  it  as  a  fact. 

I  believe  the  next  paragraph  on  page  147  correctly  states 
the  facts  as  of  that  time. 

“These  yardsticks  provided  by  both  municipal  and  Fed¬ 
eral  enterprises  are  so  valuable  that  they  alone  would 

681  warrant  PWA’s  expenditures  for  power  undertak- 
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ings.  The  municipal  projects  have  caused  private  util¬ 
ities  to  adjust  their  rates  downward  in  wide  areas  and 
the  Federal  projects  have  brought  about  rate  adjustments 
over  still  larger  expanses  of  territory.  ” 

When  I  refer  to  yardsticks  provided  by  municipal  enter¬ 
prises,  I  refer  to  publicly  owned  powder  projects  constructed 
by  municipalities  and  similar  state  corporations,  (public  cor¬ 
porations,  through  the  aid  of  loans  and  grants  fdom  PWA. 
I  am  talking  here  of  PWA  expenditures  alone,  inj  this  para¬ 
graph.  The  municipal  enterprises  I  refer  to  her^  are  those 
competing  power  plants  which  PWA  financed  ifi  whole  or 
in  part.  That  is  what  I  referred  to.  I  do  not  kncjw  whether 
I  do  or  do  not  there  deal  with  municipal  projedts  that  we 
did  not  finance ;  but  to  the  extent  that  we  did  finance  them, 
then  the  statement  is  correct,  from  my  point  of  view. 

It  was  our  intention  to  make  loans  to  i^iunicipali- 
682  ties  for  competing  power  projects  when,  and  only 
when,  those  projects  would  be  self-liquidating.  I 
don’t  know  whether  where  there  was  an  application  for  a 
loan  and  gift  of  Federal  monev  for  the  construction  of  a 
duplicating  and  competing  municipal  utility,  it  was  neces¬ 
sary  for  the  proposed  municipal  utility  to  obtain  all  or  a 
substantial  part  of  the  business  of  the  existing  utility  in 
order  to  be  self-liquidating.  I  have  examined  a  document 
which  has  been  handed  me  marked  “  Plaintiff  s’  Exhibit 
235”,  entitled  “Non-Federal  Public  Works  that  a^e  deemed 
desirable,  List  No.  53,  recommended  by  the  Special  Board 
for  Public  Works.”  This  particular  one  is  marked  ‘ 4 Con¬ 
fidential”  and  is  dated  February  1,  1934.  On  evehy  project 
there  was  a  very  large  docket,  which  does  not  appear  at  all. 
The  findings  were  based  upon  that  docket,  but  the  findings 
were  not  written  findings.  There  were  no  writtei^  findings. 

I  did  volunteer  the  statement  in  the  course  of  my  cross 
examination  that  PWA  never  did  anything  to  stimulate 
the  filing  of  applications  for  projects.  Shortly  after  PWA 
was  organized  in  1933,  and  I  was  confronted  with  the  prob¬ 
lem  of  getting  projects  upon  which  to  expend  this  large 
appropriation  for  public  works,  I  did  give  out  to  the  press 
of  the  country  the  information  that  PWA  would  make  a 
gift  to  municipalities  of  30  percent  of  the  cost  df  certain 
public  works  and  would  lend  the  balance  if  the  municipali¬ 
ties  would  undertake  such  public  works,  but  that|  was  not 
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what  I  meant  by  stimulation.  We  did  do  that.  May  I 
correct  that?  I  don’t  know;  we  probably  did  do  that,  but 
necessarily  news  went  out  through  the  customary  agencies 
the  minute  the  law  was  passed,  before  PWA  was  really  set 
up,  that  this  law  had  been  passed  and  that  that  would  be 
the  effect. 

It  is  further  a  fact  that  I,  for  instance,  made  an  address 
before  the  Conference  of  Mayors  at  Chicago  in  1933  in 
which  I  told  all  of  the  Mayors  that  I  stood  ready  or 
683  PWA  stood  ready  to  lend  30  percent  of  the  cost  of 
such  projects,  or  to  give,  rather,  30  percent  of  the 
cost  of  such  projects  and  lend  the  balance.  But  since  I 
used  the  word  ‘ ‘  stimulation, ’  ’  it  might  not  be  improper  for 
me  to  be  permitted  to  say  what  I  mean  by  stimulation. 
What  I  mean  by  stimulation  was  sending  people  to  the 
municipalities  direct,  to  try  to  interest  the  municipalities 
in  particular  projects.  This  other  was  just  a  general  invi¬ 
tation  ;  and  invitation,  if  they  had  anything,  to  come  to  us. 

Necessarily  we  were  trying  to  carry  out  the  mandate  of 
Congress  to  put  this  money  to  work  in  order  to  help  in  the 
industrial  recovery.  We  did  give  out  these  general  state¬ 
ments  giving  publicity  to  the  offer  to  make  a  gift  of  30  per¬ 
cent  and  to  lend  the  balance.  That  is  what  the  monev  was 
for. 

The  attention  of  the  witness  was  directed  to  the  follow¬ 
ing  from  page  67  of  his  book:  “To  explain  the  machinery 
that  was  developed  to  cope  with  the  emergency,  let  us  take 
an  imaginary  project  through  the  mill.  Naturally  we  can¬ 
not  find  one  that  will  contain  every  problem,  but  we  can,  at 
least,  show  in  general  our  processes  and  the  safeguards  we 
have  set  up.” 

“Then  the  Public  Works  Act  is  passed.  Nearby  towns 
are  given  allocations  for  municipal  projects.  A  State  en¬ 
gineer  of  PWA  comes  into  the  citv  and  calls  on  the  mavor. 

“  ‘Why  haven’t  vou  got  some  business  for  us?’  he  asks. 
‘You  don’t  mean  to  sav  vour  citv  is  perfect?’ 

“  ‘Far  from  it,’  the  mayor  replies  sadly,  ‘but  where  are 
we  going  to  get  half  a  million  dollars  for  a  new  sewage 
system?’ 

“  ‘You  can  get  $150,000  from  the  PWA  as  an  outright 
grant,  and  we  will  lend  you  the  rest.  ’ 
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“The  mayor  asks,  ‘How  can  we  borrow  any  mofe  money? 
We’ve  already  issued  bonds  up  to  our  legal  limit,  and  our 
municipal  finances  are  in  a  pretty  bad  way.  ’ 

“  ‘You  still  have  a  good  chance  to  borrow  money 

684  from  the  PW A.  If  legally  you  can  lay  a  service  tax 
on  the  new  sewage  system,  say  by  charging  the  user 

so  much  for  every  tap,  toilet,  and  bath  tub,  so  that  the  rev¬ 
enue  produced  will  pay  off  the  loan  in  not  to  jxceed  30 
years  at  4  percent  interest,  then  you  can  get  th{e  money, 
both  $150,000  grant  and  $350,000  loan.  Otherwise,  under 
the  law,  we  have  no  power  to  let  you  have  it.’ 

“After  several  such  talks,  the  mayor  becomes  dnthusias- 
tic.” 

That  is  very  far  from  being  an  accurate  description  of 
a  typical  problem  of  a  project  by  PWA.  We  had  dne  State 
engineer — 

The  Court  (interposing).  Do  not  continue.  I  vfould  not 
go  on.  You  have  answered  the  question. 

Redirect  examination. 

The  routine  procedure  under  the  Emergency  Relief  Ap¬ 
propriation  Act  vras  more  complicated  than  under  Title  II 
of  the  Recovery  Act.  I  have  a  memorandum  here  that,  with 
the  court ’s  permission,  I  would  like  to  refer  to. 

After  the  passage  of  the  Act  in  1935  the  procedure  was 
substantially  as  follows: 

The  Assistant  Administrator,  after  being  satisfied  from 
the  advice  of  the  heads  of  the  several  divisions,  apd  after 
conferences  with  them  and  with  others,  that  therd  should 
be  an  allotment  for  a  project,  would  send  to  the  Division  of 
Applications  and  Information  of  the  National  Eipergency 
Council  an  application  for  allotment  of  funds.  There  was 
a  regular  form  for  that.  This  was  pursuant  to  Executive 
Order  of  the  President,  No.  7034.  The  Division  of  Appli¬ 
cations  and  Information  would  then  transmit  copies  of  these 
applications  to  the  Bureau  of  the  Budget  and  thq  Works 
Progress  Administration.  When  they  had  been  reviewed 
by  the  Budget  and  the  Works  Progress  Administration  the 
Division  of  Applications  and  Information  would  transmit 
to  the  chairman  of  the  Advisory  Committee]  on  Al- 

685  lotments  the  recommendations  thereon.  Tl^e  Divi¬ 
sion  of  Applications  and  Information  would  transmit 
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them  to  the  chairman  of  the  Advisory  Committee  with 
recommendations  that  had  come  back  from  the  Budget  and 
the  Works  Progress  Administration.  The  applications 
which  had  been  approved  by  the  Director  of  the  Budget 
and  the  Administrator  of  the  Works  Progress  Administra¬ 
tion  were  then  put  on  the  agenda  for  consideration  by  the 

Advisory  Committee  on  Allotments.  The  Advisory  Com- 

* 

mittee  on  Allotments,  of  which  the  Administrator  of  Pub¬ 
lic  Works  was  chairman,  would  then  confer  with  the  Presi¬ 
dent,  and  after  presentation  of  data,  both  documentary  and 
oral,  some  of  the  projects  were  approved  by  the  President, 
and  after  they  were  approved  the  President  would  write  a 
letter  to  the  Secretary  of  the  Treasury  requesting  that 
funds  be  transferred  from  the  appropriation  made  under 
the  Emergency  Relief  Appropriation  Act  of  1935  to  the 
Public  Works  Administration  for  a  state  amount  to  cover 
the  specified  projects.  That  deals  with  the  procedure  after 
it  had  been  either  approved  or  disapproved.  After  they 
were  disapproved  they  were  out.  If  they  were  approved 
there  was  a  certain  procedure  in  which  the  Treasury  and 
various  departments  and  individuals  were  involved. 

There  was  a  change  after  August  27,  1935,  so  that  in¬ 
stead  of  going  to  the  chairman  of  the  committee  the  projects 
went  direct  through  to  the  President  with  my  approval. 
There  was  no  meeting  of  the  Advisory  Committee.  But 
other  than  that  the  routine  was  substantially  the  same. 

The  loan  portion  of  an  allotment  which  supplements  a 
grant  under  the  Emergency  Relief  Appropriation  Act  of 
1935  is  approved  by  me  and  the  President  from  the  fund 
realized  from  the  sale  of  securities  held  by  PWA.  That 
was  the  revolving  fund,  known  as  the  Deficiency  Revolving 
Fund.  After  there  had  been  approval,  if  an  agreement 
could  be  arrived  at,  then  a  contract  with  the  applicant  was 
signed,  either  by  me  or  some  one  authorized  to  sign 
686  contracts.  Technically  it  was  a  contract,  and  it  con¬ 
sisted  of  an  application  and  an  acceptance,  an  offer 
and  acceptance. 

In  my  cross  examination  I  spoke  of  the  activities  of  the 
Special  Board  of  Public  Works.  That  board  had  only  ad¬ 
visory  functions,  and,  after  a  time,  it  ceased  to  meet  with 
me  altogether.  I  have  data  before  me  showing  the  number 
of  PWA  non-Federal  projects. 
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We  made  allotments  on  non-Federal  PWA  projects  to 
the  number  of  7,957  for  a  total  amount  of  $1,^22,636,961. 
Of  these  260  are  electric  power  projects.  The  tqtal  amount 
allotted  by  PWA  for  such  projects  is  $70,082,656.  That  is 
3.3  per  cent  of  the  total  allotments.  That  is  not  the  pro¬ 
portion  of  the  amount  of  money  but  is  the  proportion  of 
the  number  of  the  projects.  The  proportion  of  money  al¬ 
lotted  is  5.7  per  cent.  Of  these  electric  power  projects,  85 
are  for  publicly  owned  electric  power  plants  or  distribution 
systems  in  places  wrhere  there  were  privately  ow^ned  facili¬ 
ties  at  the  time  of  the  allotment.  That  is  1.1  per  cent  of 
the  total  number  of  allotments.  In  amount  of  inoney  the 
total  allotment  for  that  category  of  projects  is  $58,768,800. 
That  is  4.8  per  cent  of  the  total  amount  of  allotments. 

In  every  county  in  the  United  States  except  thr^e  we  have 
PWA  projects  today. 

I  interpreted  “ comprehensive  program  of  public  works” 
to  mean  that  we  were  to  make  as  wide  and  even  a  distribu¬ 
tion  as  possible  of  these  projects,  taking  into  account  the 
populations  of  the  various  states  and  communities:,  and  par¬ 
ticularly  the  unemployment  situation  in  the  states  and  com¬ 
munities. 

I  spoke  of  the  power  policy  as  an  evolving  policy  on  my 
cross-examination,  and  earlier  in  my  direct  examination  I 
explained  to  what  extent  I  did  and  did  not  consider  rates 
with  respect  to  different  types  of  competitive  municipa^ 
projects,  dividing  them  into  those  wThere  tjiere  were 
687  grants,  general  obligation  bonds  and  revenue  bonds. 

The  policy  as  described  in  my  direct  examination  de¬ 
scribes  correctly  my  present  policy. 

On  cross-examination  I  made  the  statement  that  my  find¬ 
ings,  and  the  President’s,  so  far  as  he  made  them,  were 
based  upon  the  docket.  On  direct  examination  I  said  I 
relied  not  only  upon  documentary  data  but  also  ijipon  con¬ 
ferences  and  oral  communications.  The  statement  in  cross- 
examination  was  not  testified  to  to  destroy  or  correct  what 
I  said  upon  direct  examination.  I  stated  in  the  pjreface  of 
my  book  4 ‘In  the  pages  of  this  book,  therefore,  I  am  trying, 
in  broad  outline,  to  tell  the  people”— and  then  I  went  on 
with  what  PWA  was  doing.  That  correctly  describes  the 
character  of  the  book.  The  jacket  of  the  book  sajys  that  I 
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am  giving  in  this  book  “in  readable  form  the  full  history” 
of  the  organization. 

That  was  the  intention.  I  do  not  know  whether  it  was 
given  effect  or  not.  It  seems  to  interest  some  people  on 
some  occasions. 

Mr.  Frank.  In  order  to  avoid  a  false  impression  that 
might  be  created  by  taking  sentences  from  pages  and  skip¬ 
ping  about  throughout  the  book,  and  not  for  the  purpose  of 
proving  the  facts  therein  stated,  we  now  offer  the  entire 
book  in  evidence. 

The  Court.  That  is  what  suits  you,  is  it  not  ? 

Mr.  Jackson.  I  tried  to  get  Mr.  Frank  to  accept  it. 

The  Court.  There  cannot  be  any  controversy  over  that, 
then. 

Mr.  Frank.  Let  it  be  marked  in  evidence  as  Defendant  ’s 
Exhibit  No.  12. 

Book  entitled  “Back  to  Work”,  by  Harold  L.  Ickes,  was 
marked  “Defendant’s  Exhibit  No.  12”  and  received  in 
evidence. 

The  said  exhibit  is  attached  to  this  statement,  and  made 
a  part  hereof. 

688  Examination  of  the  Witness  by  the  Court 

Q.  There  has  been  evidence  here  and  there  has  been 
some  discussion  and  some  argument  along  the  line  of  tend¬ 
ing  to  show  that  in  the  making  of  these  grants  for  these 
public  utilities  projects  the  real  underlying  purpose  was 
not  so  much  the  relief  of  unemployment  as  it  was  the  co¬ 
ercion  of  the  public  utilities  companies.  I  would  like  to 
hear  what  you  have  to  say  on  that.  A.  That  was  not  the 
purpose.  We  considered  these  projects  just  on  the  same 
basis  that  we  considered  every  other  project.  I  think  that 
a  showing  can  be  made  that  they  were  justified  from  the 
point  of  view  of  the  employment — direct  employment  and 
indirect  employment.  It  just  happened  that  that  was  one 
of  the  by-products.  There  did  evolve — call  it  a  yardstick 
if  you  want  to — a  measuring  of  rates,  an  opportunity,  per¬ 
haps,  to  reduce  rates  in  various  municipalities  for  the  bene¬ 
fit  of  the  people  who  used  electric  current.  Whatever  may 
be  said  about  some  of  the  big  water  power  projects,  I  think 
it  is  accurate  to  say  that  that  was  not  the  primary  purpose 
in  making  these  particular  allocations.  If  the  court  will 


TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES.  541 

consider  that  we  made  allocations  for  the  building  of  all 
sorts  of  things,  schools,  sewers,  waterworks,  public  build¬ 
ings,  roads,  anything  conceivable  in  the  way  of  municipal 
service  or  a  means  by  which  municipal  service  fcould  be 
rendered,  it  is  not  surprising  that  in  the  big  list  that  I  have 
made  there  are  comparatively  few  allocations  fojr  power 
plants.  There  were  very  few,  relatively. 

Q.  I  realize,  of  course,  that  we  are  all  of  us  human  beings 
and  that  we  all  make  mistakes,  and  so  forth,  and  I  do  not 
know  that  I  ought  to  say  that  there  has  been  a  direct  allega¬ 
tion,  but  it  is  pretty  close  to  dealing  with  the  charge  that 
the  making  of  these  grants  to  towns  where  there  wfere  elec¬ 
tric  lighting  plants  was  not  with  an  accidental  purpose,  but 
with  the  primary  purpose  not  to  relieve  unemployment  but 
to  coerce  the  plants  to  reduce  rates.  A.  "V\fe  in  no 
689  case  stimulated  application.  By  stimulate  I  mean 
direct  solicitation  for  particular  projects  aif  partic¬ 
ular  times.  Of  course  we  did  hold  out  to  the  coudtry  that 
this  money  had  been  voted  for  this  purpose.  If  it  ijad  been 
one  of  our  major  policies,  instead  of  having  comparatively 
few  municipal  power  projects  in  number  we  woijld  have 
had  a  great  many.  Our  policy  from  the  beginning,jwithout 
variation — although,  as  I  say,  it  was  an  evolving  policy — 
in  the  final  analysis  we  always  felt  that  primarily  it  was 
up  to  the  municipality  to  determine  what  it  wanted.  We 
did  not  inquire  into  the  motive  of  the  municipality,  any 
more  than  we  did  when  they  wanted  a  library. 

Q.  One  of  the  cases  here  shows  that  after  the  application 
had  been  made,  and  perhaps  after  it  was  granted,  t[he  local 
utility  company  reduced  its  rates.  You  know  what  I  mean? 
A.  Yes. 

Q.  And  in  some  of  the  press  releases  that  have  been  re¬ 
ceived,  or  in  some  of  the  documents,  there  is  the  statement' 
that  where  the  utility  company  agreed  to  transact  its  busi¬ 
ness  at  a  reasonable  rate,  the  PWA  would  not  make  a  loan? 
A.  And  there  were  instances  where,  following  a  reduction 
of  rates,  the  municipality  withdrew  its  application.  We 
always  gave  it  the  full  right  to  do  that. 

Q.  The  main  point  that  I  wanted  to  hear  what  yob  had  to 
say  on  was  whether  your  policy  was  that  of  coerjcion  of 
the  utility  companies,  or  the  relief  of  unemployment.  A.  I 
think  the  fact  is  that  we  were  willing  to,  and  during  the 
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carrying  out  of  the  program  we  did,  take  into  account  a 
reduction  of  rates,  and  if  the  municipality  wanted  to  with¬ 
draw  we  permitted  it  to  do  so.  We  offered  no  greater  in¬ 
ducement  in  order  to  build  a  competing  plant. 

690  Redirect  Examination  Resumed 

Tlie  following  question  was  then  put  to  the  witness  by 
counsel  for  Defendant : 

Q.  Your  purpose  in  making  these  contracts  for  those 
competitive  projects  always  "was  to  increase  employment 
quickly  as  the  statute  required,  and  these  other  considera¬ 
tions  were  only  incidental  and  collateral?” 

To  which  counsel  for  Plaintiffs  interposed  an  objection 
as  follows: 

We  either  want  to  object  or  move  to  strike  out  the  answer 
on  the  ground  that  the  question  is  improper;  it  is  leading 
and,  further,  it  calls  for  a  conclusion  which  invades  the 
province  of  the  court.  It  is  a  material  issue  of  fact  to  be 
determined  by  the  court. 

The  objection  vras  overruled  and  the  witness  answered: 
“That  is  right.”  Counsel  for  the  Plaintiffs  excepted  to 
the  ruling. 

691  Whereupon,  Herman  Bailey  Byer  was  called  as 
a  witness  for  and  on  behalf  of  the  defendants  and, 

having  been  first  duly  swum,  testified  as  follows: 

Direct  examination 

I  am  chief  of  the  Division  of  Construction  and  Public 
Employment,  in  the  Bureau  of  Labor  Statistics  of  the 
United  States  Department  of  Agriculture  and  have  been 
for  five  years.  I  have  been  in  the  Bureau  of  Labor  Sta¬ 
tistics  since  1919,  in  various  positions,  and  have  just  gradu¬ 
ally  been  promoted  until  I  occupied  my  present  position. 
The  Bureau  of  Labor  Statistics  collects  information  on  a 
-wide  variety  of  subjects  of  interest  and  value  to  both  labor 
and  industry.  We  collect  data  concerning  employment, 
prices,  construction,  cost  of  living,  and  various  other  allied 
matters.  The  Division  of  Construction  and  Public  Employ¬ 
ment  of  that  Bureau  collects  information  concerning  the 
volume  of  construction  each  month,  as  evidenced  by  the 
permits  issued  in  all  cities  having  a  population  of  2500  and 
over.  And  we  collect  data  concerning  pay  rolls,  monthly 
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pay  rolls,  and  man-hours  of  work  in  all  construction  activi¬ 
ties  financed  either  wholly  or  partially  from  Federal  funds. 
The  maintaining  of  statistics  of  employment  throughout 
the  United  States  is  one  of  the  functions  of  the  bureau  of 
Labor  Statistics.  The  average  number  of  persons  gain¬ 
fully  employed  in  the  United  States  for  the  36  months7 
period  from  1923  to  1925  was  approximately  4f  million, 
over  the  age  of  ten  years.  That  is  the  basis  of  the  census 
figures.  That  includes  agriculture.  Something  over  8  mil¬ 
lion  were  employed  in  manufacturing.  We  subdivide  per¬ 
sons  employed  in  manufacturing,  into  two  groups,  those 
manufacturing  durable  goods  and  those  manufacturing 
consumers7  or  non-durable  goods.  In  the  durable  goods7 
group  we  include  the  firms  manufacturing  such  products 
as  iron  and  steel,  machinery,  transportation  equipment, 
railroad  repair  shops,  non-ferrous  metals,  ^nd  other 
692  products,  lumber  and  allied  products,  stqne,  clay 
and  glass  products.  Those  are  the  durable  Igoods. 

In  the  non-durable  goods7  group  are  textiles  dnd  their 
products,  such  as  clothing;  leather  and  those  things  manu¬ 
factured  from  it,  such  as  boots  and  shoes ;  food  and  kindred 
products;  tobacco  manufactures,  paper,  printing,  chemicals 
and  allied  products,  and  rubber  products.  j 

During  the  period  from  1923  to  1925  the  average  num¬ 
ber  of  persons  employed  in  the  durable  goods7  grpup  and 
in  the  non-durable  goods7  group,  were  approximately 
equal.  The  durable  groups  were  slightly  in  excess].  There 
was  something  over  4  million  in  each  group,  during  that 
period. 

Whereupon  a  Chart  entitled  “  Employment  in  the  |  durable 
and  non-durable  goods  groups,  three-year  average,  1923 
to  1925, 7 7  was  marked  Defendants7  Exhibit  No.  13  for 
identification. 

The  chart  which  has  been  marked  Defendants7  Exhibit 
No.  13,  shows  in  graphic  form  the  fluctuations  of  employ¬ 
ment  in  the  durable  and  non-durable  goods  groups.  It  was 
prepared  in  the  Bureau  of  Labor  Statistics.  The  index 
numbers  at  the  left  and  at  the  right  of  the  chart  are  in¬ 
tended  to  show  the  deviations  from  a  normal  period,  or 
what  you  might  speak  of  as  a  normal  period;  that  is  the 
three-year  period  from  1923  to  1925.  In  other  words,  we 
took  these  36  months  and  found  the  average  emplbyment 
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and  the  employment  for  each  month  of  the  36,  and  then 
divided  the  total  employment  for  the  36-month  period,  by 
36,  to  get  the  average  monthly  employment  over  the  period, 
and  called  that  100  per  cent.  And  then  the  index  numbers, 
on  either  side,  and  the  lines  of  the  chart,  show  the  devia¬ 
tions  from  that  period.  The  years  are  marked  at  the  bot¬ 
tom  of  the  chart.  From  1923  to  1929,  there  is  a  very  small 
variation  in  the  movement  of  employment  in  the  durable 
and  non-durable  goods  groups.  Beginning  with  the  latter 
part  of  1929,  the  employment  in  the  durable  goods 
693  industries  decreased  much  more  rapidly  than  in  the 
consumers  ’  or  non-durable  goods  industries.  The 
non-durable  goods  and  consumers ’  goods  industries  also 
reached  the  bottom  considerably  earlier  than  the  durable 
goods  group.  By  June,  1932,  they  had  reached  the  bottom 
of  the  trough.  This  was  not  true  of  the  durable  goods. 
Employment  continued  downward  in  that  group  until 
March  1933.  The  gap  continued  to  widen  until  the  middle 
of  1933,  when  it  reached  its  widest  point. 

Employment  in  the  non-durable  goods  group  reached  the 
bottom  in  June,  1932,  and  started  upward.  Of  course,  like 
all  movements,  it  vras  not  in  a  straight  line;  there  vrere 
fluctuations.  But  the  trend  wras  upward  from  1932. 

In  contrast,  the  employment  in  the  durable  goods  group 
did  not  start  upwrard  until  April,  1933.  It  moved  upward 
quite  swiftly  during  the  latter  part  of  1933,  and  it  has  been 
gradually  closing  the  gap  between  the  tw^o  series  until 
in  March  1936  they  w^ere  closer  together  than  they  had 
been  at  any  time  since  the  latter  part  of  1930  or  the  early 
part  of  1931. 

Whereupon  Defendants’  Exhibit  No.  13  for  identification 
was  thereupon  received  in  evidence,  as  follows: 
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695  Whereupon  Chart  entitled  “Pay  Rolls  in  the  dur¬ 
able  and  non-durable  goods  groups,  three-year  av¬ 
erage,  1923  to  1925,  equals  100”  was  marked  Defendants’ 
Exhibit  No.  14  for  identification.  j 

Employers  of  labor,  in  manufacturing  industries,  send 
to  the  Bureau  of  Labor  Statistics  each  month,  on  our  own 
forms,  information  concerning  employment  and  the 
amounts  of  pay  rolls  paid,  the  amounts  of  pay  rolls  dis¬ 
bursed.  This  chart,  Defendants’  Exhibit  14  fof  identifica¬ 
tion  shows  fluctuations  in  the  total  amounts  of  niionthly  pay 
rolls  over  the  period  of  1923  to  1936.  They  fbllow  prac¬ 
tically  the  same  lines  that  the  employment  followed,  except 
that  the  drop  was  accentuated  in  pay  rolls.  It  was  much 
sharper  than  it  was  in  employment.  This  wals  probably 
due  to  the  fact  that  a  large  number  of  employers  attempted 
to  retain  as  many  employees  as  possible.  In  other  words, 
they  did  not  want  to  discharge  their  employees,  but  there 
was  not  work  enough  for  them  for  the  entire  period,  so 
they  let  them  work  a  short  time.  And  that  would  still  keep 
large  numbers  of  them  on  the  pay  rolls,  but  due  to  the  fact 
that  they  were  working  a  smaller  number  of  hoqrs,  or  days 
per  week,  they  would  draw  less  money.  Pay  rolls  have 
not  yet  risen  as  high  as  employment — have  not  yet  recov¬ 
ered  as  much  but  there  has  been  a  closing  of  the  gap.  So 
there  has  been  a  gradual  approach  to  the  condition  which 
existed  prior  to  the  depression,  namely,  an  equality  between 
the  durable  and  non-durable  goods  groups. 

Whereupon  Defendants’  Exhibit  No.  14  for  identification 
was  received  in  evidence,  as  follows : 

(Here  follows  photostat  marked  page  696.) 

697  Whereupon  statistical  table  giving  commutation  of 
total  amount  expended  on  PWA  projects  for  the 
purchase  of  materials  from  July  1933  until  Marc.i  1936  was 
marked  Defendants’  Exhibit  No.  15  for  identification. 

The  table  that  has  been  marked  as  Defendants’  Exhibit 
No.  15,  discloses  my  computation  of  the  total  Amount  ex¬ 
pended  on  PWA  projects  for  the  purchase  of  materials 
from  July  1933  until  March  1936.  The  computation  is  in 
the  second  column  of  the  table. 
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Every  Government  construction  contract,  including 
PWA  contracts,  includes  a  clause  making  it  mandatory  for 
the  contractor  to  report  to  the  Bureau  of  Labor  Statistics 
the  number  of  people  on  his  pay  roll  and  amount  of  pay 
roll,  the  man-hours  of  work  at  the  site  of  the  construction 
project,  and  the  expenditures  for  construction  materials. 
When  the  Government  purchases  any  materials  direct,  as 
they  sometimes  do  in  the  construction  of,  we  shall  say, 
battleships,  and  places  an  order  direct  with  the  Steel  Cor¬ 
poration,  the  Government  agency  making  the  purchase 
reports  the  value  of  the  material  purchased,  to  the  Bureau. 
All  these  figures  come  to  the  Bureau  of  Labor  Statistics 
and  the  computation  contained  in  the  table  marked  De¬ 
fendants  ’  Exhibit  15  is  made  up  from  the  figures  so  re¬ 
ceived.  The  total  is  $1,177,000,000. 

Whereupon  Defendants’  Exhibit  No.  15  for  identifica 
tion  was  recevied  in  evidence,  as  follows : 
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144. 848.406 
26.642,597 
43.04?, 904 
1.495.S03 

23«.253 

20,727.363 

124.573 

73.SS1.530 


603.179 


C17 

557.695 

10.303.067 

1.068.955 

1.261,520 

45.732 

11.875 

1,043,402 

8.743 

1.930.870 


8/ 

12,256,023 

4.847 


"""i 

6.573.434 

9.893.027 

6.134.215 

5.225.156 


Forest 


ucss 


Cork  products 

Lumber  and  timber  product*.  o.«.c. 
Pl*r.in^  Kilt  products 

Window  aftd  door  screens  gnd  weatherstrip 


212.577 

8*. 253. 15« 
9.755. $*5 


Ihemicels  and  Allied  Products : 
toraUniticn  and  related  products 
Chexical*.  miscellaneous 
Ccxpressed  and  liquified  gases 
Ixpicsiwe* 

Paints  and  warr.i  she* 

tone.  Clay  and  Glass  Products 
.Aebeatcs  products,  s.e.c. 

Brick,  he  1 lew  tile  and  other  clay  products 
Cement 

Concrete  products 
Crushed  stone 

Glass 

Xixe 

Marble .granite .  slate  and  other  stone  products 
Minerals  and  earths,  ground  or  otherwise  treated 


Sand  and  grave  1  __ 


W 

Wall  plaster, wall  hoard,  insulating  hoard  and  floor  composition. _ 

11 

Iron  and  Steel  and  their  Products. not  including  Machinery:  J 

Bolts,  nuts. washers,  etc. 

Cast  iron  t>l»«  and  fittings 

Doors,  shatters idwlndow  sash  4  frames, molding  4  trlm(xetal) 

Firearm* 

Forgings.  iron  and  steel 
Hardware ,  miscellaneous 


1.085.536 

417,422 

49g,'46s 

7.323.083 

,JS.78gt52I 

-1/ 

417.406. 249 

95.428 

29.244,307 

175.754.8C1 

•  36.415.877 

51.929.385 

1.662,035 

264.754 

23.076.362 

140.399 

86.639;5*1 

3,701.832 

4.998.106 


4,080.632 

36.376.336 
9,389,06 8 

813.468 

7.509.703 

10,019.866 


Baiting  and  wentilatir.fi;  equipment 
Sails  *r.d  spikes 

Rail  fastenings,  excluding  spikes 

Ralls,  steal 
Springs,  steel 

3te«J*works  and  rolling  mill  products,  n.e.c. 

Stowes  and  ranges,  other  than  electric 

Structural  and  reinforcing  steel 

Switches,  railway 

Tools,  other  than  machine  tools 

Wire  product*,  n.e.c. 

Wrought  pipe 

Sonferrout  Metals  and  their  Products • 

Alwalnu a  manufactures 
Copper  product* 

Lead  products 

Konfarrous-xetal  alloys  $nd  products,  n.e.e. 
Sheet-metal  work 


19.645.393 

1.554.633 

6.576.729 

21.964,061 

619,824 

lO2.l65.609 

379.616 

10 ,626.2*1 

VO.*7J.605 

*4.000.812 


1«>3.l*9 
3.il*,099 
191  >** 
i^3e.9ia 

60. 746 


line  product* 


e>JX>£JI  —  1 1  II  . him  11  1  1  11 


6.921 

3.669 

2.377.698 

6.017.101 

606.286 

517.230 

!  l.*92 

810 

29.617. 613 

3,629.479 

12,644 

27.169,655 

458.594 

3,72^,644 

15.?50 

813.468 

— 

6.078,762 

13.413  * 

7.810.545 

988,982 

17.4li.821 

100,386 

l.I3<.7!»3 

2.352 

6,564.340 

j 

21,857.0561 

50.383 

21,412,186 


221,594 

375.482 

1,030.978 


108,303,801 


5,505.841 

6.623.139 


20.378,410 

m - m  ■  1  ■  w*- 

4.99C.060 


97.342 

2.469,197 


6, 44J*.  264 


322.190 

505.069 

315.977 

1.53^.748 

3,4oi.OOO 

60.280 


2,180,892 


116 

2.096,894 

1.790 

13 

82.079 


3,125,424 

513.004 

915.153 
&'.?«* 
9,e4h. 
16.83$ 
10  2 

5,824,045 

732 

lO.236.7i3 


259.219 

734.405 


874,920 


80,787 

193.852 

72.366 

281.416 

246*479 


216.915 

627.964 

112.596 


292,104 

707.335 

382.287 

150.700 

3.343 

39.786 

51 

1,949.113 

2.477 

4.859,336 

2.939 

1.094.869 

1.046,864 
418 


8.204,641 


6.073.223 

3,669.010 

96 

22,284 

1.355 

11.735 

639.365 

48 


20 


698 


machinery,  net  including  Transportation  Iqu^pn^nt 
Xlectrical  machinery,  anoaratu*.  ncri  supplies 
tleTator*  and  «*l*T*tor  equipment 
Zn^l ix,.  turbine*.  tractor*,  and  water*  heel* 

Foundry  and  machine  *hcp  product*,  i*.^, o. 

i 

Machine  too  It 

“rter*  (ga*. water, etc.  )  and  gan*  generator* 

Pump*  and  oumoirg  equipment  "*v 

Refrigerators  and  refrigerating  and  lee-=akinr  nnoaratu* 


?feit^n.u?6 
bU.  68^423 
3,012.605 
-  29.809,874 

i39.*90r191 

7.130.185 

805.452 

17,661,903 

1.289.633 


sjxj&tm. 

54.  993.721 

2.606.899 

50.189,339 

I20.199.2U9 

6,719,807 

803,603 

15,508.902 

1.211.363 


Tran*ocrt*tioc  Iquioe.or.t.  Air.  Lard  and  V*r*r: 

Aircraft  (new) 

Airplane  part* 

Boat*.  steel  and  wooden  (small) 

Carriage*  and  wagon* 

Loccmo  t  iver.,  other  than  steam 

Locosc tires.  steaa 
Motorcycle*  ar.d  pert* 

Motor  vehicles,  passenger 

Motor  vehicles,  trucks 
Railway  cars,  freight 

Railway  cart,  xail  and  expr*n« 

Hallway  care,  passenger 

Miscellaneous  : 

Belting,  miscellaneous 

Coal 

Creosote 

Slectrie  wiri r.£  fixtures 

Furniture .  including  store  and  office  fixture* 

Instruments,  professional  and  scientific 
Mattresses  and  bed  spring* 

Models  and  pattern* 

Paper  product* 

Paving  materials  and  mixture®.  n.e.c, 

Petroleum  product* 

Photographic  separate*  ani  material* 

Plumbing  supplier,  n  #%c, 

Radio  apparatus  and  supplier 
Roofing  materials,  n.e.c. 

Rubber  goods 

If  na~  and  other  pecking,  pipe  and  holier  covering,  gaskets 

Theatrical  setfhery  ani  stage  equipment 
window  shades  and  flxtrrws 
Other  materials 


88, 397.690 

86,793.886 

5.764.705 

5.764.705 

5.056,400 

5.086.400 

1.407,681 

1.376.365 

55,020 

t4 . p42 

11.818,333 

11.818,333 

6.856,914 

6,837.076 

274.395 

274,395 

1 

563.406 

525.657 

10.600,727 

9.107,504 

36. 647, 366 

36,646. 466 

429,443 

429,443 

6.891 


19^525.139 
37.21 2 

2.385,188 

544.966 

19.103.82U 

6,760.987 

2,^5.183 

89.690 

29.038 

86.962 

28.247,092 

U4.986.692 

25U.090 

16,726.392 

1,004.442 

5.289.809 

811.55* 

1.39U.080 

70,626 

216,516 

68.Uoi.692 


1U6.299.689 

35.233 

1.179.694 

5^3.551 

13.830.497 

5.412.439 

1.988,929 

88.863 

27.115 

81,772 

17,728.426 

36,038.863 

217,158 

lU.i52.U3U 

946.918 

-4.582,842 

591.170 

1.239.821 

70.626 

209.533 

47,719.775 


Includes  value  of  material  orders  placed  on  P.t.i,  project*  financed  from  the  1  mergenejr  Relief  Aojn 

Value  of  material  orders  placed  on  projects  financed  from  p.  T .  C.  loans  from  larch  15.  1934  to  Mot 

Vhlme  of  material  orders  placed  on  projects  financed  from  :  :.S.A»  from  July  1,  '  93^  to  March  15.  19- 

Value  of  material  orders  placed  on  P.V.A.  projects  fina.re*  from  Z.R.A.A  •  1931  fund*,  ihcluded  un i 

Value  of  material  order*  pl^ced^from  beginning  of  program  '»  March  31,  223€u 
f  Include  in  "Other  Materials*. 

Includes  materials  for  projects  operated  by  the  l.P.A.  whi  ±  are  not  clas«lfie<  in  detail. 

Includes  materials  in  this  group  which  are  not  classified  a  detail. 


1. 

.  4.946 


46,04  2 


53.384 


93 

38.077 

747,240 

815 

254.918 


6,714 
94.513 
*  70,511 


308,46 8 
12,406 
52.212 


2,060,027 


391.785 

113.467 

31.53s 
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For  every  man-hour  worked  at  the  site,  4.4  vjere  created 
in  factories,  mines  and  transportation. 

Cost  per  man-hour,  based  on  contract  price  .[....  $1,137 

Cost  per  man-hour,  based  on  labor  and  material  .  0.992 

Average  earnings  of  wage  earners  employed  at 
site . L...  0.714 

700  The  type  of  projects  referred  to  in  defendants’ 
Exhibit  16  were  four  Diesel  plants  and  two  steam 
plants.  They  are  all  municipal  electric  light  plants. 

On  these  six  projects  $461,628  vrere  spent  foij  labor  and 
material — that  is  on  labor  at  the  site,  and  oh  materials 
to  be  used  at  the  site.  Labor  at  the  site  therefor^  accounted 
for  13.2  per  cent  only  of  this  total  expenditure  for  labor 
and  materials,  and  materials  accounted  for  86.7  per  cent. 
At  the  site,  from  the  reports  received  by  the  Bhreau  from 
contractors  and  subcontractors  working  on  these  projects, 
there  were  85,529  man-hours  of  labor  created. 

There  were  approximately  380,000  man-hours  of  indirect 
labor  created  away  from  the  site  in  fabricating  and  trans¬ 
porting  and  mining  these  materials.  Labor  at  tjie  site  ac¬ 
counted  for  18.4  per  cent  of  the  total  labor  created.  And 
indirect  labor  amounted  to  81.6  per  cent.  For  eVery  man¬ 
hour  created  at  the  site,  there  were  4.4  man-hou^s  created 
indirectly. 

Whereupon  a  chart  entitled  “Distribution  of  Employ¬ 
ment  on  6  Completed  PWA  Power  Projects”  w^s  marked 
Defendants’  Exhibit  No.  17  for  identification. 

Defendant’s  Exhibit  No.  17,  for  identification,  shows  in 
graphic  form  practically  the  same  information  that  was 
shown  in  the  table  previously  offered.  It  shows!  the  loca¬ 
tion  of  the  power  plants,  the  two  steam  plants  being  in 
Illinois  and  Minnesota,  the  other  four  being  Diesel  plants. 
It  shows  the  total  man-hours,  the  amount  spent  for  labor 
at  the  site,  $61,000,  and  the  number  of  man-hour^  of  labor 
created  at  the  site.  It  shows  the  off-site  labor.  And  the 
figures  on  the  right  hand  side  of  the  chart,  under  the  head¬ 
ing  “Labor  Off  the  Site”  show  roughly  the  amount  of 
labor  in  mining,  transporting  and  fabricating  the  ma¬ 
terials.  The  blue  figure  with  the  pick  over  his  shpulder  is 
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699  I  have  been  given  by  the  Public  Works  Admin¬ 
istration  a  list  of  the  completed  municipal  power 
projects  which  involve  the  construction  of  new  plants  or 
complete  plants,  and  I  have  computed  the  amount  spent 
for  labor  and  materials  on  those  projects. 

Whereupon  a  table  entitled  4 4 Brief  Summary  of  the  Eco¬ 
nomic  Effect  of  PWA  Expenditures  for  Diesel  and  Steam 
Power  and  Light  Plants”  was  received  in  evidence  as 
Defendants ’  Exhibit  No.  16,  as  follows: — 

Prepared  in  the  Bureau  of  Labor  Statistics 
Division  of  Construction  and  Public  Employment 

A  BRIEF  SUMMARY  OF  THE  ECONOMIC  EFFECT 
OF  P.W.A.  EXPENDITURES  FOR  DIESEL  AND 
STEAM  POWER  AND  LIGHT  PLANTS 

Scope : 

6  Power  and  Light  Plants  Located  in 
Illinois,  Minnesota,  Missouri,  Ohio, 

Oklahoma  and  Virginia 

-o- 

Total  contract  prices — $529,262.00 
Ratio  of  labor  and  material  costs: 


Labor  .  $61,046.00  13.2% 

Material  .  400,582.00  86.7% 


Total  .  $461,628.00 

Ratio  of  labor,  materials,  and  profit  and  overhead  costs: 

Labor  .  $61,046.00  11.5% 

Material  .  400,582.00  75.7% 

Profit  and  overhead .  67,634.00  12.8% 


Total  .  $529,262.00 

Man-hours  of  labor  created — 

At  the  site  .  85,529  18.4% 

In  factories,  mines  and  transportation  380,000  81.6% 


Total 


465,529 


I 

1 


I 


I 

*  j 


"•  I 


chart  m 


Distribution  of  Employment 


kJM.  v.  // 


on  Six  Completed  PPM  \  Power  Projects 


LOAM- SJOG.  600 

\total  "cott-1m?s.400 


T-S  52.500 


LOAM- $  3,000 
6KAMT-S  k.lOO 
TOTAL  COST-*  7,100 


L0AM-SIIS.000 
GAANT-S  4*.  tOO 
TOTAL  COST-*  IS2.0S1 


LOAM- O 

MAVT*S  HOOP 
TOTAL  COtT-t  §7*500 


Vtw 


Labor  on  Site 

*61046 *r 85.529  Man-Hours 


Labor  Off  Site 

Mine  -  Transportation  -  factory 

*400.532  or  380,000  Man-Hours 


* 


•  I 


HO  US  IN 


ItfifiT? 


SwACf  U.S&uRt au  or  Labor  Statistics 


CLOTH /N 


V 


FUPNtSH/NGS 

.BL  ' 


med/cjl 


sasP 


V 


r_-  ALyi 


MnyeSfitvr-GLS 


I 
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$  1,000,000 


.  if 


Expenditure  for  Labor  i  Materials  Which  Causes  Employment: 


J  Each  complete  figure  represents  50,000 Man-Hours  (400 Man-Monlbs  using  JO  Hour  Week) 


ON  SITE 

(bbor  Cost) 

t.462.2  MAH- MONTHS 


AAAI 


Off  SITE 

( Primary  Indirect 
Based  on  Material  Cost) 

6.585.4  MAN-MONTHS 


9615 


994.4 


4,629  5 


Based  on  figures  derived  from  Six  Completed  PWA.  Power  Projects 


Source :\}.S.  Bureau  or  Labor  Sransncs 


-Man,£.3p*f-MS- 

704  I 


I 
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supposed  to  represent  a  miner;  ancf  the  orange- 
701  colored  figure  with  the  oil  can  in  his  hand,  a  trans¬ 
portation  employee;  and  the  green  figures,  employ¬ 
ees  in  factories  fabricating  materials.  The  drawings  at 
the  bottom  show  what  the  laborer  spent  his  n^oney  for.  We 
make  no  attempt  to  show  in  what  proportion  he  spent  his 
money  for  these  materials,  although  we  have  | that.  But  we 
do  not  have  it  for  these  particular  employees. 

But  it  shows,  for  example,  that  labor  buys  ijood,  housing, 
spent  money  for  telephones,  refrigerators,  laundry,  for 
clothing,  for  furnishings,  for  transportation,  for  recrea¬ 
tion,  and  for  medical  care.  And  of  course  when  he  buys 
those  things,  it  gives  employment  to  people  who  are  pro¬ 
ducing  and  selling  those  goods. 

Whereupon  Defendants’  Exhibit  No.  17  fpr  identifica¬ 
tion  was  received  in  evidence  as  follows: 

(Here  follows  photostat  marked  page  702.) 

i 

703  Whereupon  chart  similar  to  Defendants’  Ex¬ 
hibit  No.  17,  predicated  upon  expenditure  of  one 
million  dollars  for  the  erection  of  power  plantk,  was  there¬ 
upon  marked  Defendants’  Exhibit  No.  18  for  identification. 

Defendants’  Exhibit  18  is  an  attempt  to  reason  from  the 
particular  to  the  general,  in  that  if  we  had  a  million  dollars 
to  spend  for  the  erection  of  power  plants — we  just  took  a 
million  dollars,  because  it  is  a  round  figure,  dnd  you  can 
multiply  it  by  any  number  you  want  to,  to  gfet  the  total 
power-plant  program :  If  those  six  plants  are  typical,  this 
is  what  would  happen  if  you  spent  a  million  dollars  for 
the  erection  of  power  plants. 

Whereupon  Defendants’  Exhibit  18  for  identification 
was  received  in  evidence  over  objection  by  counsel  for 
plaintiffs  and  an  exception  noted. 

(Here  follows  photostat  marked  page  704.)  j 


705  This  chart  just  assumes  that  if  the  proportions 
for  any  power  plants  of  a  similar  nature,  that  you 
were  to  spend  a  million  dollars  for,  followed  the  same  lines 
as  those  six  plants  did,  that  the  ratio  of  material]  and  labor, 
on  the  expenditure  of  a  million  dollars,  would  I  follow  the 
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same  lines;  for  every  million  dollars  spent  for  material 
and  labor,  there  would  be  1,482  man-months  of  labor  cre¬ 
ated  at  the  site,  and  6,585  man-months  of  labor  created  in 
mining,  transporting  and  fabricating  the  materials  used 
in  the  construction  of  those  plants.  This  indirect  labor 
would  be  distributed  to  mining  approximately  960  man- 
months;  transportation,  approximately  994  man-months, 
and  to  fabrication  approximately  4,630  man-months.  That 
is  based  on  the  man-months  using  the  30-hour  week.  The 
conclusion  as  to  how  many  man-hours  of  labor  are  created 
by  a  specified  amount  of  expenditure  for  materials  is 
reached  as  follows: 

When  contractors  send  in  their  reports  to  us,  they  show 
the  amount  of  money  spent  for  each  of  the  different  types 
of  materials.  That  was  brought  out  in  Defendants’  Ex¬ 
hibit  15. 

Now,  there  has  been  a  great  deal  of  talk  about  indirect 
labor.  And  many  people  wanted  knowledge  as  to  what 
happened  when  the  Government  was  financing  construc¬ 
tion  projects.  And  we  have  very  accurate  information  re¬ 
garding  the  labor  created  at  the  site,  from  the  report  of 
these  contractors.  We  then  wanted  some  information  as 
to  the  effect  of  the  Government’s  construction  program,  in 
mines  and  factories. 

I  will  take  this  report  as  typical  of  what  we  did  in  the 
steel  industry  (indicating  a  paper).  In  order  to  get  infor¬ 
mation  regarding  labor  created  in  steel  mills  and,  back  of 
that,  in  mines,  we  went  to  representative  steel  concerns 
throughout  the  United  States  and  found  out  just  what 
happened  when  they  manufactured  a  ton  of  steel.  For  ex¬ 
ample,  we  show  that  to  manufacture  a  gross  ton  of  pig 
iron,  it  creates  labor,  we  shall  say,  in  the  Mesabi 
706  Range  or  in  the  limonite  and  hematite  mines  in 
Alabama;  and  in  mining  this  ore,  the  records  of  the 
Steel  Company  showed  that  on  the  average  the  amount  of 
ore  needed  to  create  a  gross  ton  of  pig  iron,  provided  1.8 
man-hours  of  employment. 

In  the  coal  mines,  the  coal  needed  to  produce  this  gross 
ton  of  pig  iron,  provided  2.4  man-hours  of  employment. 

The  fluxing  materials  which  were  mined,  such  as  lime¬ 
stone,  which  are  mined  in  various  parts  of  the  United 
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States,  and  practically  all  over  the  United  States!,  provided 
0.2  of  a  man-hour. 

In  the  transporting  of  that  material,  there  are  boats 
across  the  Lakes,  hauling  the  ore  from  the  Mesabi  Range  to 
the  ore  docks  in  various  parts  of  the  United  States,  and 
there  are  railroads  that  transport  the  iron  ore  f^om  other 
parts,  where  they  do  not  come  across  the  Lakes;  and  the 
fluxing  materials  are  transported  by  rail. 

Most  of  these  steel  companies  have  records  wjhich  show 
the  amount  of  money  spent  and  the  man-hour^  of  labor 
created.  j 

We  show  that  in  transporting  the  iron  ore  peeded  to 
produce  a  gross  ton  of  pig  iron,  that  created  2  hours  of 
employment;  the  transportation  of  the  coal  cheated  1.6 
hours,  the  transportation  of  the  fluxing  materials  created 
0.5  of  an  hour. 

Then  the  next  process  is  putting  that  ore  in  the  blast  fur¬ 
nace.  In  blast  furnace  operations  there  were  2.3  man¬ 
hours  created  for  every  gross  ton  of  pig  iron  produced. 

Converting  the  coal  into  coke,  the  coke  that  is  used  in 
the  blast  furnace,  taking  an  average  of  new  ovens  and  the 
old  bee-hive  type,  created  1.2  man-hours  of  labor. 

I  did  not  make  similar  studies  of  all  of  the  various  indus¬ 
tries,  but  of  the  principal  industries  entering  intcj  the  sup- 
ulving  of  materials. 

A  *  O 

707  Cross  examination 

Defendants’  Exhibits  13  and  14  show  the  dep|h  of  the 
durable  goods  depression  to  have  been  in  March,  1933. 

After  March  15  the  curve  starts  up  and  goes  oij  up  with 
fluctuations.  The  general  trend  was  up. 

Defendants’  Exhibit  15  includes  all  purchases  for  PWA 
projects,  either  Federal  or  non-Federal,  used  in  a  con¬ 
struction  project.  They  would  not  include  purchases  for 
desks  in  the  Interior  Building,  but  everything  that  is  used 
on  a  construction  project. 

The  proportion  of  money  spent  on  labor  at  thje  site  of 
the  steam  projects  shown  on  Defendants’  Exhibit  17  was 
almost  the  same  as  on  the  Diesel  projects  included.  The 
labor  at  the  site  was  less  on  the  Diesel  plants  than  it  was 
on  the  steam;  that  is,  the  relationship. 
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The  six  power  and  light  plants  referred  to  in  Exhibit 
16  are  the  same  ones  that  are  referred  to  in  Exhibit  17. 
On  Exhibit  17  in  each  case  the  amount  of  total  cost  means 
the  entire  cost  of  the  project  to  the  city,  and  the  amount 
of  that  total  cost  which  came  from  PWA  is  also  shown  on 
Exhibit  17.  And  the  figures  showm  on  Exhibit  16,  529,262, 
are  the  total  contract  price  made  between  the  city  and 
whoever  built  the  plant.  The  ratio  of  labor  on  and  off  site 
is  computed  from  the  figures  on  Defendants’  Exhibit  16. 

On  Defendants’  Exhibit  17  labor  on  the  site  is  $61,010 
and  expenditures  off  the  site  is  put  as  $400,582.  Those  are 
the  same  figures  which  are  shown  on  Exhibit  16. 

This  $400,582  is  the  amount  of  money  spent  for  materials 
— not  the  amount  of  money  spent  for  labor  off  the  site. 
It  is  spent  for  materials,  and  the  manufacture  and  trans¬ 
portation  and  mining  of  those  materials  created 
708  380,000  man-hours  of  labor.  But  that  does  not  mean 

that  labor  was  paid  all  that  money.  There  might 
have  been  other  things.  I  have  not  shown  anywhere  the 
amount  of  money  'which  was  paid  to  labor  off  the  site.  On 
Defendants’  Exhibit  16,  in  the  middle  of  that  page,  I  have 
ratio  of  labor,  materials,  profit  and  overhead  costs.  Labor 
on  the  site  is  shown  as  receiving  11.5  per  cent  of  the  con¬ 
tract  price.  But  it  would  not  be  11.5  percent  of  the  total 
cost  of  the  project.  It  would,  apparently,  be  a  good  deal 
less  from  those  figures  on  Defendants’  Exhibit  17.  I  am 
the  author  of  a  study  produced  by  the  Bureau  of  Labor 
Statistics,  United  States  Department  of  Labor,  entitled 
“Relative  cost  of  Material  and  Labor  in  PWA  Construc¬ 
tion”  relating  to  building  and  water  and  sewerage  con¬ 
struction.  That  was  a  study  of  the  relative  cost  of  labor 
off  the  site  and  of  materials  on  P.W.A.  projects  which 
involved  building  and  which  involved  water  construction 
and  sewerage  construction.  In  that  study  I  found  that  in 
P.W.A.  building  construction,  labor  on  the  job  received  27 
cents  out  of  every  dollar.  That  was  an  average  figure.  The 
lowest  being  12  per  cent  on  a  machine  job  in  California, 
and  the  highest  49  per  cent  on  a  school  house  in  Kentucky. 
In  water  and  sewerage  construction  on  P.W.A.  projects,  I 
found  that  labor  at  the  site  there  received  26.3  per  cent  of 
the  total  cost.  Those  percentages  are  comparable  with  my 
conclusions  on  the  six  electric  projects,  that  labor  at  the 
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site  received  11.5  per  cent  of  the  total  cost.  Jhere  was 
also  a  study  called  “Labor  and  Material  Costs j  involved 
in  the  construction  of  a  large  apartment  building”,  pre¬ 
pared  under  my  direction  as  the  Chief  of  the  Division  of 
Construction  and  Public  Employment  of  the  bureau  of 
Labor  Statistics.  In  that  study  we  found  that  labor  at  the 
site  received  32.49  percent  of  the  total  cost  of  thb  project, 
and  that  that  part  of  the  labor  which  was  engaged  in 
grading  and  excavation  received  43.76  per  cent.  The  pro¬ 
portion  of  the  total  cost  which  goes  to  direct  laboi  on  road 
work  would  be  higher  than  on  the  six  P.Mf.A.  elec- 
709  trie  projects.  I  think  it  would  be  higher  bn  dams, 
too.  My  study  on  labor  in  the  steel  industry}  was  the 
iirst  study  which  the  Bureau  of  Labor  Statistics  made  on 
this  subject.  Before  that  study  there  was  no  reliable  infor¬ 
mation.  In  that  steel  study,  the  Bureau  of  Labor  Statistics 
stated  that  in  the  past  there  were  no  reliable  criteria  on 
this  subject.  That  study  was  published  by  the  Biireau  of 
Labor  Statistics  in  May,  1935.  Subsequent  to  thajt,  in  the 
Monthly  Labor  Review  for  March,  1936,  there  waS  a  simi¬ 


lar  study  made  in  the  cement  industry.  In  the  steel  study, 
and  in  the  cement  study,  we  brought  out  the  fact  that  the 
number  of  man-hours  which  might  be  involved  ih  manu¬ 
facturing  may  vary  considerably  with  the  process  used  by 
a  particular  company.  In  all  these  industries  there  may 
be  considerable  variation  depending  on  what  type  of  equip¬ 
ment  a  manufacturer  had.  Then  in  the  cement  study  we 
pointed  out  that  another  variable  came  from  the  rate  of 
operation.  Whether  the  plant  was  operating  at  20,,  40,  60, 
80  or  100  per  cent;  there  might  be  a  tremendous  variation 
in  cement.  More  man-hours  are  created  roughly  sneaking, 
in  a  plant  that  is  operating  at  a  small  proportion  of  its 
time,  than  in  a  plant  that  is  operating  near  capacity.  Then 
there  is  another  variable  which  enters  into  this,  ahd  that 
depends  not  on  the  rate  at  which  the  plant  is  operating,  but 
the  total  capacity  of  the  plant.  In  other  words,  d  large 
plant,  in  order  to  turn  out  a  given  quota  of  work,  njay  em¬ 
ploy  less  man-hours  than  a  very  small  plant  because  they 
usually  have  better  equipment,  more  up-to-date  equipment. 
So  all  of  these  three  items,  variations  due  to  manufacturing 
processes,  variations  due  to  rate  of  operation  and  varia¬ 
tions  due  to  plant  capacity,  introduce  an  unknown  dlement 
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in  any  given  situation.  In  any  general  study,  all  one  can 
do  is  to  take  averages.  There  is  one  other  variable  due  to 
the  location  of  the  plant.  I  do  not  mean  to  infer  that  that 
is  because  of  geography.  It  is  probably  because  of 

710  other  conditions ;  but  it  remains  that  plants  in  some 
sections  do  create  more  labor  than  others. 

In  these  particular  studies  which  I  made  here  of  the  six 
P.W.A.  projects,  I  did  not  go  to  the  particular  plant  that 
produced  the  steel  or  cement.  We  simply  took  a  general 
average;  we  knew  the  rate  of  capacity  at  which  steel  mills 
generally  were  operating  at  that -time,  but  not  the  rate  at 
which  those  particular  plants  were  operating.  So  that  the 
most  that  I  wish  to  say  about  this  particular  study  is  that 
I  have  applied  general  principles  to  it;  the  actual  man¬ 
hours  of  indirect  labor  might  vary  from  the  figures  shown 
on  Defendants’  Exhibit  17 ;  the  man-hours  at  the  site  would 
not  vary.  In  addition  to  these  studies  of  steel  and  cement, 
we  are  making  studies  in  the  machinery  and  lumber  indus¬ 
tries.  They  are  not  wholly  completed  yet.  Conclusions 
drawn  from  them  are  subject  to  check.  In  addition  we  have 
a  number  of  incomplete  studies  of  others  which  are  arrived 
at  in  a  different  manner  from  these  other  studies.  That  is, 
when  a  manufacturing  concern  gets  an  order  that  is 
financed  from  Federal  funds  we  send  him  a  form  and  ask 
him  how  much  labor  is  created  in  his  plant  in  manufactur¬ 
ing  that  order.  So  that  our  men  have  not  actually  gone  out 
to  take  the  cost  records  off  the  books,  but  we  have  his 
replies,  and  I  have  used  those  also.  I  cannot  say  that  the 
employment  either  on  the  site  or  off  the  site,  shown  on 
Defendants’  Exhibits  16  or  17  or  18,  is  employment  of 
theretofore  unemployed  persons.  We  can  say  that  that  is 
the  man-hours  of  labor  created.  I  have  seen,  or  read,  eco¬ 
nomic  theories  which  hold  that  all  costs  of  everything  go 
to  labor  sooner  or  later.  It  certainly  is  not  my  theory.  1 
indicated  on  Defendants’  Exhibit  17  that  in  addition  to 
employment  off  site  there  is  further  employment  from  the 
purchase  of  materials  illustrated  at  the  bottom,  such  as 
food,  clothing,  etc.  You  would  not  have  to  let  your  imagi¬ 
nation  run  particularly  to  say  that  the  employment 

711  created  was  far  more  than  the  amount  spent  on  this 
project.  You  would  if  you  said  everything  went  to 

labor;  but  how  does  the  entrepreneur  pile  up  his  surplus 
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in  the  bank.  There  has  to  be  imagination  in  any  ^ork,  any 
creative  work;  there  must  be  imagination.  There  is  not 
imagination  in  the  part  of  this  study  that  shows  t^ie  direct 
and  indirect  labor.  The  part  that  is  conveyed  by  those  pic¬ 
tures  at  the  bottom,  yes. 

In  these  various  graphic  presentations  where  we  have 
the  little  figures  representing  man-hours,  a  man-month 
means  four  and  one-half  30-hour  weeks. 

Redirect  examination 

Counsel  on  cross-examination  referred  to  the  variations 
due  to  separate  plants.  We  did  not  take  those  intb  account 
in  the  calculations,  because,  as  I  say,  we  did  not  trace  these 
materials  back  to  any  given  plant.  That  would  probably 
be  impossible.  Steel,  of  course,  is  the  largest  item — steel 
and  machinery.  But  we  did  take  into  consideration  the 


variation  in  general  plant  capacity  as  shown  at 


the  par¬ 


ticular  period  in  which  the  orders  were  placed.  Ih  making 
calculations  on  a  large  scale  there  is  a  tendency,  I  suppose, 
for  variables  to  balance  or  offset  each  other  to  &  certain 
extent.  I  think  that  is  true.  There  is  a  tendency.  I  was 
interrogated  on  cross  examination  in  reference  tp  studies 
of  labor  costs  on  certain  projects  on  which  it  appeared 
that  the  labor  created  at  the  site,  represented  a  spmewhat 
greater  percentage  of  expenditure  than  on  somb  of  the 
projects  here  involved. 

It  is  true  that  if  the  proportion  of  money  spent  for  labor 
at  the  site  was  larger,  the  money  spent  for  material  must 
have  been  smaller.  I  can  say  there  was  more  mon 
for  materials  on  the  six  electric  projects  which  I 
We  have  not  traced  back  the  materials  to  find  out 

there  was  more  indirect  labor,  but  reason  vtrould  in- 

712  dicate  that  if  you  spent  more  money  for  Materials, 
it  would  create  more  labor.  I  could  not  be  absolutely 
definite,  of  course. 

713  Whereupon  there  were  received  in  evidence  as 
defendants’  exhibits  19  to  22,  inclusive,  certain  Ex¬ 
ecutive  Orders  of  the  President  as  follows: 


ey  spent 
studied, 
whether 
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Defendants’  Exhibit  19. 
ADMINISTRATION  OF  PUBLIC  WORK 

Pursuant  to  the  authority  of  “AN  ACT  To  encourage 
national  industrial  recovery,  to  foster  fair  competition,  and 
to  provide  for  the  construction  of  certain  useful  public 
works,  and  for  other  purposes”,  approved  June  16,  1933, 
and  in  order  to  effectuate  title  II — Public  Works  and  Con¬ 
struction  Projects — thereof ; 

I  hereby  appoint  Harold  L.  Ickes  to  exercise  the  office 
of  Federal  Emergency  Administrator  of  Public  Works. 

FRANKLIN  D.  ROOSEVELT. 

The  White  House 

July  8,  1933. 

Defendants’  Exhibit  20. 

Authorizing  the  Federal  Emergency  Administration  of 
Public  Works  to  Continue  to  Perform  Functions  under 
Title  II  of  the; National  Industrial  Recovery  Act  and  to 
Perform  Functions  under  the  Emergency  Relief  Appro¬ 
priation  Act  of  1935. 

Pursuant  to  the  authority  vested  in  me  by  the  Emer¬ 
gency  Relief  Appropriation  Act  of  1935,  approved  April 
8,  1935  (Public  Resolution  No.  11,  74th  Congress),  I  hereby 
authorize  the  Federal  Emergency  Administration  of  Public 
Works,  under  the  Federal  Emergency  Administrator  of 
Public  Works: 

(a)  to  continue  after  June  16, 1935,  to  perform  all  of  the 
functions  which  it  was  authorized  to  perform  prior  to  June 
16,  1935,  under  Title  II  of  the  National  Industrial  Re¬ 
covery  Act,  approved  June  16,  1933  (48  Stat.  200) ; 

(b)  subject  to  the  rules  and  regulations  heretofore  and 
hereafter  prescribed  by  the  President  to  carry  out  the 
Emergency  Relief  Appropriation  Act  of  1935,  approved 
April  8,  1935,  to  perform  the  following  functions  under 
said  Act : 

(1)  make  loans  or  grants,  or  both,  for  projects  of  states, 
territories,  possessions,  including  subdivisions  and  agen¬ 
cies  thereof,  municipalities  and  the  District  of  Co- 
714  lumbia,  and  self -liquidating  projects  of  public 
bodies  thereof,  where,  in  the  determination  of  the 
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President,  not  less  than  twenty-five  per  centum  qf  the  loan 
or  the  grant,  or  the  aggregate  thereof,  is  to  be  expended 
for  work  under  each  particular  project ; 

(2)  carry  out  projects  for  slum-clearance  of  low-cost 
housing,  or  both; 

(c)  to  sell  any  securities  acquired  under  Title  II  of  the 
National  Industrial  Recovery  Act,  approved  Junq  16,  1933, 
or  under  the  Emergency  Relief  Appropriation  Act  of  1935, 
approved  April  8,  1935,  and  all  moneys  realized  :hom  such 
sales  shall  be  available  for  the  making  of  further  loans 
under  the  said  Title  II  of  the  National  Industrial  Recovery 
Act  or  the  said  Emergency  Relief  Appropriation  Act  of 
1935,  in  the  performance  of  the  functions  herein  authorized. 

To  the  extent  necessary  to  carry  out  the  provisions  of 
this  Executive  Order,  the  Administrator  is  authorized  to 
acquire,  by  purchase  or  by  the  power  of  eminent  domain, 
any  real  property  or  any  interest  therein,  and  improve, 
develop,  grant,  sell,  lease  (with  or  without  the  privilege 
of  purchasing),  or  otherwise  dispose  of  any  such  property 
or  interest  therein. 

(Paragraph  relating  to  personnel  omitted.) 

The  unobligated  balances  on  June  30,  1935,  of  allotments 
of  funds  made  pursuant  to  Title  II  of  the  Natioijal  Indus¬ 
trial  Recovery  Act,  approved  June  16,  1933,  to  departments 
and  agencies  of  the  Government  which  continue  to  exist 
after  June  16,  1935,  for  the  performance  of  functions  of  the 
Federal  Emergency  Administration  of  Public  Works,  are 
hereby  reallocated  for  use  by  said  departments  hnd  agen¬ 
cies,  respectively,  after  June  30,  1935,  for  the  purposes  for 
which  originally  allocated  thereto:  Provided  Tqat  upon 
completion  of  the  project  or  work  any  unexpended  bal¬ 
ances  of  the  aforesaid  reallocations  shall  be  reported  by 
the  departments  or  agencies  concerned  to  the  Secretary 
of  the  Treasury  who  will  cause  such  balances  to  be  placed 
to  the  credit  of  the  appropriations  from  which  spd  allot¬ 
ments  were  made. 

FRANKLIN  D.  ROOSEVELT 

The  White  House 

June  7,  1935. 
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715  Defendants ’  Exhibit  21. 

FEDERAL  EMERGENCY  ADMINISTRATION  OF 

PUBLIC  WORKS 

A.  Delegation  of  Functions  and  Powers. 

Pursuant  to  the  authority  vested  in  me  by  section  201(a) 
of  the  National  Industrial  Recovery  Act,  approved  June 
16,  1933,  I  hereby  delegate  to  the  Federal  Emergency  Ad¬ 
ministrator  of  Public  Works  the  following  functions  and 
powers : 

1.  To  establish  such  agencies,  to  accept  and  utilize  such 
voluntary  and  uncompensated  services,  and  to  utilize  such 
Federal  officers  and  employees  and,  with  the  consent  of  the 
State,  such  State  and  local  officers  and  employees  as  he  may 
find  necessary,  and  to  prescribe  their  authorities,  duties, 
responsibilities,  and  tenure. 

2.  Under  the  conditions  prescribed  in  section  203  of  said 
Act,  to  construct,  finance,  or  aid  in  the  construction  or 
financing  of  any  public  works  project  included  in  the  pro¬ 
gram  prepared  pursuant  to  section  202  of  said  Act;  upon 
such  terms  as  he  shall  prescribe,  to  make  grants  to  States, 
municipalities,  ior  other  public  bodies  for  the  construction, 
repair,  or  improvement  of  any  such  project;  to  acquire  by 
purchase,  or  by  exercise  of  the  power  of  eminent  domain, 
any  real  or  personal  property  in  connection  with  the  con¬ 
struction  of  any  such  project  and  to  lease  any  such  prop¬ 
erty  with  or  without  the  privilege  of  purchase ;  and  to  aid 
in  the  financing  of  such  railroad  maintenance  and  equip¬ 
ment  as  may  be  approved  by  the  Interstate  Commerce  Com¬ 
mission  as  desirable  for  the  improvement  of  transporta¬ 
tion  facilities. 

3.  In  deciding  to  extend  any  aid  or  grant  to  any  State, 
county,  or  municipality,  to  consider  whether  action  is  in 
process  or  in  good  faith  assured  therein  reasonably  de¬ 
signed  to  bring  the  ordinary  current  expenditures  thereof 
within  the  prudently  estimated  revenues  thereof. 

4.  In  his  discretion,  and  under  such  terms  as  he  may 
prescribe,  to  extend  any  of  the  benefits  of  Title  II  of  said 
Act  to  any  State,  county,  or  municipality  notwithstanding 
any  constitutional  or  legal  restriction  or  limitation  on  the 
right  or  pow’er  of  such  State,  county,  or  municipality  to 
borrow  money  or  incur  indebtedness. 
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B.  Regulations. 

Pursuant  to  the  authority  vested  in  me  by  section  209  of 
the  National  Industrial  Recovery  Act  I  hereby  prescribe 
the  following  rules  and  regulations  as  necessary  j  to  carry 
out  the  purposes  of  Title  II  of  said  Act :  j 

1.  No  convict  labor  shall  be  employed  on  any  project 
constructed  in  'whole  or  in  part  under  the  provisions  of 
Title  II  of  said  Act.  No  materials  manufactured  or  pro¬ 
duced  by  convict  labor  shall  be  used  on  any  such!  project. 

2.  No  contractor  or  sub-contractor  on  any  sucli  project 
who  is  subject  to  a  code  adopted  pursuant  to  Title  t  of  said 
Act  shall  permit  any  employee  to  work  in  excesjs  of  the 
hours  of  labor  prescribed  in  said  code.  No  otjier  con¬ 
tractor  or  sub-contractor  shall  permit  any  employee  to 
work  more  than  30  hours  in  any  one  week,  except  by  au¬ 
thority  of  the  Administrator;  provided  that  work- 

716  ing  time  lost  in  any  week  because  of  inclement 
weather  or  unavoidable  delay  may  be  worked  within 
the  succeeding  20  days ;  provided  further,  that  in  localities 
where  a  sufficient  amount  of  labor  is  unavailable  in  the 
immediate  vicinity  of  the  project  a  maximum  of  1^0  hours 
of  labor  in  any  calendar  month  may  be  authorized  by  the 
Administrator;  provided  further,  that  in  localities  so  re¬ 
mote  and  inaccessible  that  employees  must  be  hpused  in 
camps  the  Administrator  may  authorize  labor  not  tp  exceed 
8  hours  in  any  one  day  and  40  hours  in  any  one  week. 

3.  No  employee  on  any  such  project  shall  be  pjaid  less 
than  a  just  and  reasonable  w^age  which  shall  be  compensa¬ 
tion  sufficient  to  provide  for  the  hours  of  labor  as  limited, 
a  standard  of  living  in  decency  and  comfort.  All  such 
wages  shall  be  paid  in  lawful  money  of  the  United  States, 
in  the  full  amount  earned  by  each  individual  at  the  time  of 
payment,  not  less  often  than  once  each  week,  and  jwithout 
deduction  on  account  of  goods  purchased,  rent,  pr  other 
obligations  which  obligations  shall  be  subject  to  collection 
only  by  legal  process. 

4.  Each  contractor  or  sub-contractor  on  any  such  project 
shall  post  in  a  prominent  and  easily  accessible  place  at  the 
site  of  the  work  a  legible  statement  of  all  wage  rates  paid. 

5.  Should  it  appear  that  any  individual  employed  on  any 
such  project  has  been  or  is  being  paid  less  than  hpreinbe- 
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fore  prescribed,  the  Administrator  shall  notify  the  em¬ 
ployer  of  such  individual  to  pay  him  all  wages  due  accord¬ 
ing  to  the  prescribed  rate.  Upon  10  days  default  on  the 
part  of  such  employer  he  shall  be  liable  to  the  penalties 
provided  in  said  Act  for  violation  of  these  regulations. 

6.  Any  violation  of  these  rules  and  regulations  may  be 
notified  by  the  Administrator  to  the  District  Attorney  of 
the  appropriate  district,  who  will  proceed,  if  so  directed 
by  the  Attorney  General,  to  bring  a  criminal  action  for  sucli 
violation. 

FRANKLIN  D.  ROOSEVELT 

The  White  House, 

August  19,  1933. 

Defendants ’  Exhibit  22. 

DELEGATING  CERTAIN  FUNCTIONS  AND  POWERS 
TO  THE  FEDERAL  EMERGENCY  ADMINISTRATOR 

OF  PUBLIC  WORKS 

By  virtue  of  and  pursuant  to  the  authority  vested  in  me 
by  section  201  (a)  of  the  National  Industrial  Recovery  Act, 
approved  June  16,  1933,  48  Stat.  195  (hereinafter  referred 
to  as  the  4 "Act”),  I  hereby  delegate  to  the  Federal  Emer¬ 
gency  Administrator  of  Public  Works  the  following  func¬ 
tions  and  powers : 

1.  In  his  discretion,  and  upon  such  terms  and  conditions 

as  he  may  prescribe,  to  sell,  assign,  transfer,  and  deliver 

all  securities  or  any  part  thereof  purchased  under  the  au- 

thoritv  of  section  203  of  the  said  Act  and  of  Title  II  of  the 
* 

Emergency  Appropriation  Act,  fiscal  year  1935,  approved 
June  19,  1934,  48  Stat.  1021,  and  to  apply  the  proceeds  as 
prescribed  by  section  203  of  the  said  Act  and  said  Emer- 
gency  Appropriation  Act,  fiscal  year  1935. 

2.  To  alter,  amend,  or  waive  any  or  all  rules  and 
717  regulations  set  forth  in  Executive  Order  No.  6252  of 
August  19,  1933,  and  any  other  rule  or  regulation 
promulgated  by  the  President  under  the  authority  of  sec¬ 
tion  209  of  said  Act,  and  to  prescribe  pursuant  to  the  au¬ 
thority  of  the  said  section  209  any  other  rules  or  regula¬ 
tions  as  are  necessary  to  carry  out  the  purposes  of  said 
Act;  Provided;  however,  no  rule  or  regulation  the  viola¬ 
tion  of  which  is  made  punishable  by  fine  or  imprisonment 
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under  the  said  section  209  shall  become  effective  until  ap¬ 
proved  by  me. 

FRANKLIN  D.  ROOSEVELT 

The  White  House, 

December  26,  1934. 

Whereupon  the  Defendants  Rested. 

718  Evidence  for  the  Plaintiffs  in  Rebuttal. 

D.  L.  McDonald 

was  called  as  a  witness  on  behalf  of  the  plaintiffsl  in  rebut¬ 
tal,  and  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

I  live  in  Amarillo,  Texas.  My  business  is  water  develop¬ 
ment,  water  supplies  developed  from  ground-waters  or 
wells.  I  dig  wells.  I  have  put  in  wells  for  city  water  sup¬ 
plies,  in  the  part  of  Texas  where  Plainview  is  situated — all 
over  the  Panhandle,  in  Pampa,  Panhandle,  Amarillo,  Here¬ 
ford,  Clovis — that  is  in  New  Mexico — Lubbock,  Floydada 
and  Delia.  Those  are  about  all  the  towns  in  that  section  of 
the  state  that  required  vrater  supplies.  I  have  b^en  in  the 
business  of  developing  water  supplies  for  cities  since  1910, 
and  have  put  in  wells  for  cities  costing  something  in  the 
neighborhood  of  $2,000,000. 

In  August,  1934, 1  made  a  bid  to  the  Texas  Utilities  Com¬ 
pany  for  a  new  well  in  Plainview,  Texas.  Thep:e  was  a 
drought  in  Texas  in  1934  and  the  water  supply  in  Plainview 
was  running  short.  I  don’t  know  positively  that  mine  was 
the  lowest  bid,  but  I  imagine  it  was,  because  it  ]was  indi¬ 
cated  that  I  was  to  do  the  work.  It  was  a  competitive  bid. 
To  dig  a  well  in  Plainview,  Texas,  which  would  be  adequate 
for  the  city  water  supply  would  cost  $14,760.  That  would 
be  a  gravel-wall  well — a  well  of  large  diameter  in  which  the 
casing  is  inserted  and  the  space  between  the  casing  and  the 
side  of  the  hole  is  filled  with  washed,  screened  gravel.  The 
gravel  is  used  largely  to  hold  formations  in  place  ^hich  are 
inclined  to  cave  or  break  down — either  sand  formations  or 
soft  clay  or  shale  formations.  The  geological  formation  in 
this  part  of  Texas  is  largely  sand,  sand  that  produces  the 
water.  If  you  just  put  a  pipe  down  in  the  ground  ^nd  begin 
to  pump,  those  sand  formations  pump  out  and  leive  large 


572  TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES. 


cavities,  and  very  often  cave,  and  vou  verv  often  lose  the 
well.  So  you  put  in  gravel  to  hold  the  formations  in 
719  place  and  prevent  cave,  and  also  to  control  the  sand 
formation. 

I  have  prepared  a  statement  showing  the  various  items 
of  cost  in  building  a  well  adequate  for  the  city  water  sup¬ 
ply  at  Plainview,  Texas. 

"Whereupon  estifriate  of  cost  of  construction  of  well  at 
Plainview,  Texas,  was  marked  “Plaintiffs’  Exhibit  No. 
271”  and  received  in  evidence. 

Plaintiffs 7  Exhibit  No.  271 

Plainview,  Texas 

Cost  of  Construction  of  Well  Equal  to  Present  Texas  Utility 

Company  Water  Supply  Well 


Transportation — Tools  .  $  620.00 

45  days — 12  men  @  $60.00  per  day .  2,700.00 

60  ft.  of  28"  x  y$"  welded  casing  @  $12.00  a  ft.  . .  720.00 

280  ft.  of  16"  byers  pipe  @  $6.50  a  ft .  1,820.00 

250  tons  screened  gravel  @  $6.00  a  ton .  1,500.00 

100  ft.  Toncan  iron  strainer .  1,723.60 

Fuel — gas  45  days  @  $10.00  a  day .  450.00 

Tools — 45  days  @  $10.00  a  day .  450.00 


1  6  Stage  14"  L  set  of  pump  bowls  ....  $  568.40 
100  ft.  pump  column  10"  x  3"  x  1-11/16"  571.20 

1  100  h.p.  1800  R.  P.  M.  220—440  volts 
60  cycles  3  phase  motor  with  pump 


head  .  1786.40 

120'  10"  suction  pipe .  268.80 

1  Green  suction  strainer  .  33.60  3,228.40 


1  starting  switch . 128.00 

pump  base  6'  x  6'  x  12" .  60.00 

Developing  well .  600.00 

Brick  pump  house  and  steel  derrick .  760.00 


Total  $14,760.00 

720  One  of  the  wells  at  present  in  use  in  Plainview, 
Texas  is  of  the  type,  the  cost  of  which  is  shown  in 
Plaintiffs’  Exhibit  271.  The  last  well  installed  some  six  or 
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seven  years  ago  is  of  that  type.  They  have  two  lother  wells 
that  are  not.  The  wells  which  I  have  put  in  in  pther  cities 
in  this  part  of  Texas  are  of  the  type  shown  on  Exhibit  271. 
This  type  of  well  is  used  for  city  water  supplies  in  that  part 
of  Texas  on  account  of  its  dependability  and  efficiency.  No¬ 
body  has  ever  lost  one  of  them,  and  they  produce  water  as 
long  as  there  is  any  water  in  the  formation. 

I  have  examined  the  estimate  for  a  well  which  was  made 
by  Mr.  Holbrook  showing  various  items  totaling  $5,000. 
That  is  the  kind  that  is  commonly  used  on  a  farm)  for  irriga¬ 
tion.  It  consists  principally  of  a  hole  cased  with  light  cas¬ 
ing  and  is  not  strong  enough  to  stand  the  work  off  a  munici¬ 
pal  well.  The  casing  is  too  light.  If  you  get  4  cave  it  is 
likely  to  collapse  it  or  break  it,  and  when  that  happens  you 
usually  lose  the  pump.  Ninety  days  would  be  quite  a  long 
period  for  pumping  irrigation  wells.  The  city  w4ter  supply 
well  is  used  continuously.  If  you  use  the  type  of  well  esti¬ 
mated  on  by  Mr.  Holbrook,  you  will  likely  lose  it  through  a 
cave  that  would  collapse  the  casing  and  probably  lose  the 
pump.  That  type  of  well  is  not  used  for  water  supply  of 
a  city  on  account  of  the  danger  of  that  happening.  Nearly 
all  cities  use  the  gravel  type  of  well.  In  my  opinion,  after 
the  number  of  years  I  have  spent  in  this  business,  the  well 
estimated  upon  by  Mr.  Holbrook  is  not  a  safe  and 
721  adequate  well  for  a  city  water  supply.  I  would  not 
consider  it  so. 

The  application  of  the  City  of  Plainview,  Tex4s,  made  to 
the  Federal  Emergency  Administration  of  Public  Works 
for  a  loan  and  grant  of  $100,000  to  build  wells  in  jthe  city  of 
Plainview,  in  exhibits  A  and  B  describes  the  fatm  or  irri¬ 
gation  type  of  well.  It  is  not  the  type  of  well  th^t  I  regard 
as  necessary  for  a  city  water  supply.  They  havie  now  tvro 
of  those  wells,  of  a  similar  type,  with  much  heavier  casings. 
These  are  12-inch  steel  casings,  and  they  do  not  have  the 
strength  to  resist  pressure  from  caving  formation  that  you 
find  in  those  fine  water-bearing  sand  formations.  The  re¬ 
cent  well  which  was  built  some  years  ago  in  Plainview  is  the 
gravel  wall  type.  The  well  on  which  I  was  asked  to  estimate 
was  to  replace  the  earlier  wells.  In  addition  to  the  cities 
of  this  district  using  gravel  wall  wells,  the  railroad  com¬ 
panies — I  have  installed  a  great  many  of  tho^e  for  the 
Santa  Fe  Railroad  Company  of  the  same  type.  Aiso  for  the 
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oil  companies,  and  the  Rock  Island  Railroad  Company — in 
other  words,  the  large  users  of  water  down  there  invariably 
use  the  gravel  type  of  large  diameter. 

Cross  Examination 

The  farm  or  irrigation  type  of  well  very  often  break  down 
in  process  of  development.  If  that  happens  you  have  to 
drill  a  new  well.  One  difference  is  that  the  gravel  wall  type 
'lasts  longer  than  the  farm  or  irrigation  type ;  and  then  they 
'are  more  efficient.  Two  of  the  wells  now  in  use  at  Plain- 
view  are  rather  a  cross  between  the  farm  or  irrigation  type 
and  the  type  I  have  described,  on  account  of  the  fact  that 
the  casing  used  is  very  much  heavier  than  in  the  irrigation 
well.  Other  than  the  casing  they  are  the  same  as  the  irri- 
gation  well,  just  a  hole  cased  with  pipe.  There  is  a  lot  of 
difference  between  the  cost  of  this  heavier  casing  and  the 
casing  used  in  the  ordinary  farm  or  irrigation  type  of  well. 
I  think  you  can  get  12-incli  sheet  steel  casing  for  a  couple  of 
dollars  a  foot — 200  feet  of  casing  at  two  dollars  a  foot 

722  would  be  $400 — and  the  casing  we  use  in  this  well  that 
I  bid  on  is  Beyers  wrought  iron  16  inch.  There  is 

also  a  string  of  28-inch  casing  used  that  is  set  from  the 
surface  of  the  water  level.  I  don’t  know  what  the  size  of 
the  pipe  is  in  the  two  old  wells  in  Plainview  and  of  course 
I  couldn’t  tell  vou  the  difference  in  cost.  It  would  not  be  a 
verv  big  item.  The  gravel  wall  well  which  I  have  described 
will  produce  a  thousand  gallons  a  minute,  about  a  million 
and  a  half  gallons  per  day.  I  think  three  wells  of  that  type 
should  be  used  in  Plainview.  If  vou  used  the  farm  or  irri- 
gation  type  of  well,  probably  the  same  number  would  be 
deeded.  As  far  as  the  quantity  of  water  is  concerned,  they 
produce  the  same  amount.  The  type  of  well  I  describe  is 
more  efficient  and  more  dependable. 

723  Plaintiffs’  Exhibit  272 

Counsel  for  plaintiffs  offered  and  there  was  received  in 
evidence  as  Plaintiffs’  Exhibit  272  a  document  dated  Janu¬ 
ary  15,  1936,  signed  ‘ ‘United  States  of  America  Federal 
Emergency  Administrator  of  Public  Works  by  Horatio  B. 
Hackett,  Assistant  Administrator,”  in  which  it  was  recited 
that  the  United  States  agreed  to  aid  in  financing  the  con¬ 
struction  of  extensions  and  additions  to  a  municipally  owned 
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waterworks  system  in  Plainview  by  making  a  ^oan  to  the 
City  of  $55,000  at  4%  interest,  and  a  grant  of  $45,000,  the 
loan  to  be  repaid  $2,000  on  November  1,  in  each  bf  the  years 
1936  to  1940,  inclusive,  and  $3,000  on  November  \  in  each  of 
the  years  1941  to  1955,  inclusive. 

Plaintiffs'  Exhibit  27S 

Counsel  for  plaintiffs  offered  and  there  was  received  in 
evidence  as  Plaintiffs  ’  Exhibit  273  ‘  ‘  Application  for  Loan 
and  Grant’ ’  of  the  City  of  Plainview  to  the  Federal  Emer¬ 
gency  Administration  of  Public  Works,  for  extensions  and 
additions  to  an  improvement  of  the  water  system  of  the 
City,  attached  to  which  were  the  following  exhibits : 

Exhibit  “A”  j 

This  project  will  consist  of  three  wells  of  about  1500 
GPM  capacity  from  which  water  will  be  pumped  by  1500 
GPM  pumps,  motor  driven  turbine,  mounted  on  concrete 
bases  and  protected  with  brick  pump  house  and  steel  derrick 
built  integral. 

This  water  will  be  delivered  to  a  circular,  covered,  rein¬ 
forced  concrete,  surface  reservoir,  having  a  capacity  of 
500,000  gallons  from  which  it  will  be  lifted  by  means  of  three 
1500  GPM  centrifugal  motor  driven  service  pijimps  to  a 
500,000  gallon  steel  tank  on  a  100'  tower  and  to  thje  distribu¬ 
tion  system,  which  will  consist  of  about  1725'  of  12"  cast 
iron  pipe  to  Quincy  St.  where  it  ties  into  the  present  system 
and  then  6050'  of  10"  cast  iron  pipe  to  Broadway  and  tie 
into  the  present  system.  There  will  be  included  in  this 
project  the  taking  up  of  1500'  8"  line,  the  taking  rip  of  22507 
6"  line,  relaying  40^  8"  line,  and  the  relaying  bf  850'  6" 
line.  This  system  will  give  fire  protection  to  section  of 
town,  which  is  now  penalized  by  the  State  Fire  insurance 
Commission  and  will  give  credits,  so  that  Fire  Insurance 
Rates  can  be  reduced  over  the  entire  town.  Fire  Hydrants 
will  be  put  one  block  apart  and  crosses  will  be  put  in  on 

everv  block  of  line. 

* 

All  service  connections  will  be  of  copper  and  will  be  me¬ 
tered. 
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724 


Exhibit 


Break  Down  of  Cost. 

3 — 1500  GPM  wells  and  pumphouses  complete. . . 
3 — 1500  GPM  Service  pumps  complete  and  pump¬ 
house  . 

1 — 500,000  Gal.  Tank  and  Tower  100' . 

250 — Cu.  Yds.  Cone.  @  $15.00  for  base  of  Elev. 

Tank  . 

1 — 500,000  Cone.  Surface  Reservoir . 


1725' — 12"  Cl  Pipe  in  place 
6050'— 10"  Cl  Pipe  “  “ 

400'  —  8"  Cl  Pipe  relay 
1580'—  8"  “  “  take  up 

22507 —  6"  “  i  “  “  “ 

8507  —  6"  “  “  relay 

8.24  Tons  Cl  Fittings 
12 — Hydrants 
3  — 12"  Valves  &  Boxes 
10 — 10"  Valves  &  Boxes 

3  _  8"  “  “ 

15 —  6"  “  “ 

Contingencies 


@  $  2.736— 
@  $  2.168— 
@  $  .5856 
.50 
.50 

.555+ 

160.365+ 

71.467 

89.95 

71.82 

40.283 

27.683 


$19000.00 

4500.00 

30000.00 

3750.00 

9350.00 

4720.41 
13117.96 

234.24 
750.00 

1125.00 

471.83 

1331.41 
957.60 

269.85 
718.20 

120.85 

415.25 
12000.00 


92043.00 

Lee  Schneitter  was  called  as  a  witness  on  behalf 
725  of  the  plaintiffs,  in  rebuttal,  and  being  first  duly 
sworn,  testified  as  follows : 

Direct  Examination 

I  live  in  New  York  City,  and  am  a  Diesel  engineer,  a 
branch  of  mechanical  engineering.  I  was  graduated  from 
the  University  of  Missouri  with  the  degree  of  Mechanical 
Engineering,  in  1920.  I  have  practiced  mechanical  engi¬ 
neering  since  that  time,  all  of  that  time  on  Diesel  engines. 
After  leaving  the  University  I  was  employed  for  six  months 
at  St.  Louis,  Missouri,  with  the  DeBusse  Diesel  Engine 
Company;  from  1920  to  1923  by  the  Texas  Power  &  Light 
Company  as  operator  of  Diesel  plants  and  maintenance 
engineer;  then  in  Cuba  as  supervising  engineer  in  charge 
of  about  25  Diesel  plants  of  the  Cuban  Electric  Company; 
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in  1925  by  the  Electric  Bond  &  Share  Company,  in  New 
York,  as  Diesel  engineer,  supervising  operation  and  main¬ 
tenance  of  Diesel  plants  both  in  the  domestic  hnd  foreign 
fields,  in  Cuba,  Mexico,  Argentina,  Brazil,  Ecuador  and 
Colombia.  At  present  I  am  consulting  engineer  for  a  large 
service  company  in  New  York  City  having  Clients  with 
Diesel  plants  totaling  about  120,000  horse  powjer.  I  have 
had  charge  of  the  installation  of  Diesel  plantfc  in  Texas, 
and  am  familiar  with  the  operation  of  Diesel  plants  there.  I 
am  familiar  with  the  Diesel  engines  proposed  to  be  in¬ 
stalled  in  Plainview,  Texas,  and  with  the  expected  life  and 
the  expected  kilowatt  hours  generated  by  them.j  Useful  or 
economic  life  means  the  period  through  which  the  engine 
will  give  active  service  and  during  which  period  we  should 
charge  off  the  cost  of  the  equipment.  A  conservative  or 
prudent  period  for  a  municipal  plant  would  be  a  ten  or 
twelve-year  period,  not  exceeding  at  the  maximum  a  15- 
vear  period.  In  an  industrial  plant  the  liife  would  be 
726  — the  economic  or  useful  life  would  be  !much  less, 

probably  about  five  or  six  years.  The  factors  which 
limit  the  useful  life  of  a  Diesel  engine  at  the  present  time 
would  be  the  cost  of  fuel;  inadequacy;  obsolescence;  and 
the  lower  price  of  Diesels,  improvements  that  are  made 
from  time  to  time,  as  those  are  factors  which  mi^ht  in  time 
cause  an  existing  engine  to  become  uneconomic.  Bv  cost  of 
fuel,  I  mean  the  rising  cost  of  fuel.  By  inadequacy  I  mean 
inability  to  generate  the  necessary  kilowatt  hour&.  In  esti¬ 
mating  the  costs  of  maintenance  on  a  plant  that  is  not  yet 
in  operation,  I  have  a  number  of  records  of  plants  that 
have  operated  for  ten  years  or  more;  but  the  maintenance 
which  I  refer  to  now  is  running  maintenance.  It  does  not 
include  any  depreciation  charges  and  would  be  figured  on 
the  material  and  labor  required  to  keep  all  of  the  equip¬ 
ment  in  good  running  condition.  For  a  plant  of  the  size 
and  with  the  load  conditions  as  set  down  for  the  Plainview 
municipal  plant,  I  estimate  that  the  labor  for  maintenance 
will  average  2,500  to  3,500  man-hours  per  year]  Taking 
that  at  a  cost  of  about  80  cents  per  man-hour  vte  have  a 
cost  of  $2,400  a  year  average  for  labor  maintenance.  Ma¬ 
terials  for  the  engines  referred  to  will  cost  from  $2,000  to 
$5,000  a  year.  Of  course  their  maintenance  is  nbt  a  fixed 
amount  in  any  one  year.  It  varies.  There  will  be  periods 
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of  years  of  high  maintenance  and  others  of  mean  or  aver¬ 
age  maintenance.  The  materials  I  estimate  at  an  average 
cost  of  $3,500  a  year,  making  a  total  for  materials  and 
labor  of  $5,900.  Maintenance  is  dependent  on  geographic 
location  of  an  engine.  It  is  different  in  one  part  of  the 
country  from  what  it  is  in  another.  The  figures  which  I 
have  estimated  are  based  on  conditions  in  Texas.  The  out¬ 
standing  conditions  in  Texas  which  differ  from  other  sec¬ 
tions  are  high  temperature  conditions  and  sand  storms. 

Cross  Examination 

In  answer  to  a  question  on  direct  examination  about 
the  useful  life  of  a  Diesel  engine,  I  stated  that  a  con- 
727  servative  estimate  would  be  ten  or  twelve  years  in  a 
municipal  plant.  By  “municipal  plant”  I  mean  a 
plant  either  privately  or  publicly  owned  which  is  supply¬ 
ing  electricity  to  a  municipality.  After  the  period  of 
useful  life  I  have  referred  to,  the  plant  can  still  be  used, 
but  it  cannot  be  used  to  as  high  a  degree  of  efficiency  as 
during  its  period  of  useful  life.  I  do  not  mean  to  say  that 
the  plant  just  falls  apart  at  the  end  of  ten  or  twelve  years. 
A  progressive  company  would  discard  the  old  one  and  put 
in  a  new  one.  It  is  true  that  a  great  many  privately- 
owned  utility  companies  do  operate  Diesel  engines  for 
longer  periods  than  15  years.  I  know  of  very  few  that  are 
operated  as  long  as  20  or  21  years.  They  are  not  the  prin¬ 
cipal  operating  units  in  the  station.  When  they  get  to  the 
age  of  15  years,  then  they  are  relegated  to  stand-by  service, 
and  they  get  very  little  operation.  They  are  really  dis¬ 
carded,  but  probably  maintained  and  kept  for  stand-by  pur¬ 
poses.  There  are  engines  running  that  are  15  years  of  age ; 
but  there  are  few  that  are  older  than  15  years,  that  I  know 
of.  There  may  be  special  conditions  where  an  engine  might 
be  continued  iii  service  after  a  15-vear  period,  but  for  safetv 
and  prudence  one  would  charge  off  an  engine  that  is  10  or 
12  or  15  years  old — not  over  a  15-vears  period  at  the  maxi¬ 
mum  if  you  are  a  prudent  operator.  The  life  of  the  plants 
will  varv  from  8  vears  to  15  vears,  something  like  that.  I 
stated  that  among  the  factors  that  go  to  end  the  useful  life 
of  a  plant  were  fuel,  inadequacy,  obsolescence.  By  “ob¬ 
solescence”  I  mean  that  there  are  new  types  of  engines  de¬ 
veloped  that  should  be  used.  And  by  “Inadequacy”  I  mean 
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that  more  current  is  being  sold  than  can  be  supplied  by  the 
plant  that  is  in  use.  If  there  were  no  improvement  in  the 
art  during  the  next  15  years  and  if  the  proposed  municipal 
plant  in  Plainview  were  adequate  to  supply  the  needs  of  the 
community  at  the  end  of  that  period,  there  might  not 
728  be  any  need  then  for  a  new  Diesel  plant;  b^it  I  don’t 
think  we  can  assume  that  there  is  going  to  be  no  im¬ 
provement  in  the  art,  because  if  we  look  back  ov^r  the  last 


ten  years  we  will  see  a  big  improvement  in  Diesel  engines. 
There  will  be  improvements  in  the  next  ten  years!.  I  know 
engines  being  sold  at  the  present  time  with  a  fuel  consump¬ 
tion  of  about  .4  of  a  pound  per  brake  horsepower  hour. 
There  are  developments  going  on  in  Europe  anjl  reports 
that  the  fuel  consumption  is  as  low  as  .33  of  a  pound  of 
oil  per  brake  horse-power  hour.  So  there  is  Research; 
there  is  more  research  going  on  in  the  Diesel  fidd  at  the 
present  time  than  there  is  in  any  other  industry.  In  my 
estimate  of  expected  life,  I  consider  the  wear  on  the  engine 
as  well  as  those  factors  I  mentioned,  and  good  engineering 
practice.  If  you  follow  a  prudent  course  of  writing  off  the 
plant  equipment,  a  15-year  life  would  be  a  maximum  period 
to  assume. 

N.  T.  Veach,  Jr.,  a  witness  previously  called  and 
729  sworn,  was  recalled  in  rebuttal  and  testified  as 
follows: 


Direct  Examination 

The  first  item  on  Plaintiffs  ’  Exhibit  63  in  which  there  was 
a  difference  between  Mr.  Harley’s  estimate  and  mine  was 
the  item  of  clerical  help  in  the  office.  I  have  figured  $2,400, 
and  Mr.  Harley’s  estimate  was  $1,600.  It  is  customary  in 
the  smaller  cities  owning  municipal  utilities  to  hav0  the  city 
clerk’s  office  handle  the  office  end  of  the  utility  operation. 
In  my  estimate  I  assumed  that  the  City  of  Plainview  would 
follow  the  same  practice,  and  that  the  only  additional  labor 
or  help  would  be  that  of  clerks,  bookkeepers,  storekeepers, 
and  so  forth.  I  figured  that  there  would  be  at  le^st  three 
additional  people  needed,  and  that  probably  a  bhdget  of 
$2,400  would  be  sufficient  to  employ  that  help. 

The  next  item  in  which  there  was  a  difference  was  for 
a  solicitor  of  new  business.  It  was  my  intention  mat  this 
item  might  or  might  not  be  taken  as  representing  tl^e  salary 
of  any  one  person,  but  rather  as  the  cost  of  soliciting  new 


580  TEXAS  UTILITIES  &  ALABAMA  POWER  CO.  VS.  H.  L.  ICKES. 

business.  It  seemed  inconceivable  to  me  that  a  plant  com¬ 
peting  with  an  active  company  giving  good  service  could 
expect  to  get  its  share  of  the  business  without  active  solici¬ 
tation.  Therefore  the  estimate  of  $1,200. 

The  next  difference  is  on  line  assistants.  Mr.  Harley 
said  he  had  one  lineman  and  one  ground  man.  My  estimate 
is  based  on  two  linemen  at  the  salary  paid  linemen  in  that 
vicinity.  It  is  my  opinion  that  both  of  the  men  making  up 
the  crew  should  be  capable  of  doing  line  duty.  The  amount 
was  $2400,  a  hundred  dollars  a  month  apiece  for  each  line¬ 
man.  My  estimate  was  based  on  going  wages  in  Plainview. 

On  the  plant  maintenance  item  I  have  $5,100.  Mr.  Har¬ 
ley’s  estimate  was  $3,500.  Mine  was  made  up  of 
730  $2,400  for  labor  and  $2,700  for  material.  On  the  basis 

of  the  probable  output  of  the  proposed  plant  at  Plain- 
view  this  represents  a  cost  of  2.38  mills  per  kilowatt  hour. 
This  is  checked  by  actual  operating  data  taken  from  the 
company’s  plant  at  Plainview,  which  is  a  1,600  kilowatt 
capacity  plant  as  compared  with  1,500  capacity  as  pro¬ 
posed  by  the  city,  and  the  records  cover  a  seven  year  period. 
The  per  kilowatt  hour  costs  of  maintenance  in  this  plant 
vary  over  that  period  from  3.83  mills  per  kilowatt  hour, 
when  the  output  was  a  little  over  two  million  kilowatt  hours 
per  year,  to  1.04  mills  when  the  out  put  had  increased  to 
about  8,000,000  kilowatt  hours. 

A  studv  of  these  data  indicates  that  a  reasonable  cost  for 
the  plant  at  Plainview  as  proposed  by  the  city  would  be 
three  and  a  half  mills.  That  compares  with  the  figure  esti¬ 
mated  by  me  which  amounts  to  2.38  mills  per  kilowatt  hour. 
It  is  believed  that  my  figure  is  conservative,  to  say  the 
least. 

Mr.  Harley  eliminated  $1,000  from  commercial  expense. 
My  total  amount  for  commercial  expense  of  $2,550  is  on  the 
basis  of  the  probable  number  of  customers  at  Plainview, 
which  I  have  taken  as  1,200.  The  total  operating  cost 
shown  by  my  estimate  is  3.67  cents  per  kilowatt  hour.  I 
think  it  is  a  reasonable  operating  cost.  I  have  a  number  of 
data  from  plahts  that  have  regular  running  records  avail¬ 
able.  The  total  cost  according  to  my  estimate  per  customer 
per  year  is  $32.40  based  on  1200  customers,  exclusive  of 
debt  retirements.  In  my  experience  that  is  normal,  and  is 
less  than  comparable  costs  in  plants  operating  under  simi- 
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lar  conditions.  I  have  prepared  in  graphic  fdrm  an  ex¬ 
planation  of  the  effect  upon  the  earnings  of  tl^e  plant  of 
the  various  items  of  depreciation,  renewals  ahd  repairs, 
and  ordinary  maintenance. 

Whereupon  a  chart  prepared  by  the  witness  showing  the 
effect  upon  earnings  of  various  items  of  depreciation,  re¬ 
newals,  repairs  and  ordinary  maintehance,  was 

731  marked  4 4 Plaintiffs’  Exhibit  No.  274’ ’  aiid  received 

in  evidence.  j 

| 

(Here  follows  photostat  marked  page  731.) 

732  In  the  first  place,  the  vertical  scale  shown  on  the 
left  hand  side  with  the  sheet  held  flat,  that  is,  with 

the  long  dimension  horizontal,  represents  the  percent 
Condition  ranging  from  zero  to  100  per  cent.  The  scale 
along  the  botom  is  the  age  of  the  plant  in  years.  The  three 
heavy  lines  ranging  from  the  upper  left  hand  coiner  to  the 
three  points  on  the  right  hand  side  represent  at}  any  time 
during  the  life  of  the  plant  the  physical  condition  of  the 
property. 

With  respect  to  the  three  plans  shown  graphically,  one 
is  running  maintenance;  the  other  a  plan  whefe  a  fund 
simply  to  take  care  of  replacements  and  renewals  would  be 
set  aside,  and  the  upper  one  being  the  physical  condition  of 
the  plant  on  the  basis  of  setting  aside  proper  depreciation. 

To  give  proper  service  the  plant  should  not  be  allowed  at 
any  time  to  get  below  a  composite  physical  condition  of  85 
per  cent.  That  upper  curve  shows  that  if  proper  deprecia¬ 
tion  was  set  aside  there  would  be  cash  equal  to  100  per  cent 
and  that  85  per  cent  of  the  depreciation  accretions  would 
have  been  plowed  back  into  the  property  and  only  15  per 
cent  held  as  a  reserve  for  emergencies. 

Also  the  dotted  lines,  the  dashed  lines,  leadihg  to  the 
two  lower  curves  indicate  the  probable  effect  on  service  and 
the  date  at  which  the  falling  off  of  service  would  t^ke  place. 

If  you  reinvest  in  the  plant,  as  I  claim  should  be  done, 
$19,000  a  year  it  will  continue  to  earn  money  and  operate 
efficiently.  If  instead  of  putting  in  $19,000,  yoji  put  in 
$10,000  a  year,  the  condition  of  the  plant  will  gradually  de¬ 
cline,  and  when  it  reaches  75  per  cent  of  its  efficient  condi¬ 
tion,  earnings  will  in  my  opinion  drop  off,  and  af  the  end 
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of  the  period  it  will  end  up  at  57  per  cent  efficiency.  If  you 
did  not  expend  the  $19,000  or  the  $10,000,  but  just  had  ordi¬ 
nary  maintenance,  the  condition  of  the  plant  would  be 
represented  by  the  third  black  line,  and  at  the  end 
733  of  four  and  a  half  years  it  would  reach  75  per  cent 
of  efficiency,  and  earnings  would  then  begin  to  drop 
off.  And  in  eight  and  three-quarter  years  it  would  reach 
50  per  cent  efficiency,  and  it  could  no  longer  operate  and 
give  good  service.  As  a  matter  of  fact,  such  condition  is 
impossible  because  there  would  be  certain  elements  of  the 
plant  that  w’ould  be  wiped  out.  It  is  an  impossible  situa¬ 
tion. 

Cross  Examination 

There  might  be  less  clerical  help  needed  for  the  electrical 
plant  and  the  municipally-owned  water  system  if  they  were 
operated  together,  from  one  office.  I  base  my  estimate  on 
the  knowledge  that  in  city-owned  plants  the  clerk’s  office 
would  handle  both  the  water  and  the  light  business.  My 
estimate  was  based  on  combined  operation. 

Q.  To  bring  about  that  increase  of  $800,  you  have  an 
item  of  $1,800  for  soliciting  new  business.  Do  you  think  it 
is  good  practice  to  spend  $1,800  to  bring  about  an  increase 
business  of  $800?  A.  The  soliciting  of  new  business  not 
onlv  will  work  to  get  new  business  but  to  hold  business.  A 
solicitor  is  a  business  representative  who  tries  to  hold  cus¬ 
tomers  and  add  new  customers  and  have  those  already  on, 
use  more  electricity. 

I  can’t  speak  as  to  the  figures  on  Plaintiffs’  Exhibit  72. 
I  only  know  that  in  general  in  these  competing  situations  it 
is  dog  eat  dog,  a  continual  fight  to  keep  business  on  the 
side  of  either  the  private  company  or  the  municipal  plant, 
and  that  either  one  of  them  without  some  money  spent  for 
holding  the  present  business  and  adding  new  business  would 
not  do  so  well. 

Plaintiffs’  Exhibit  274  showed  that  at  the  end  of  the  loan 
period,  if  you  set  aside  $19,000  for  depreciation  each  year 
the  value  of  the  property  in  cash  and  kind  would  be  equal 
to  the  original  cost.  I  testified  that  the  original  cost  of 
plant  was  $400,000.00.  This  chart,  Plaintiffs’  Exhibit  274, 
applied  entirely  to  the  physical  plant,  and  the  situa- 
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734  tion  shown  there  must  exist  regardless  ojf:  what  is 
done  with  bonds  or  deficits  or  anything  el^e,  if  you 

are  going  to  keep  the  plant  operating  properly. 

Thereupon  Donald  A.  Henry  was  called  as  a  wit- 

735  ness  on  behalf  of  the  plaintiffs  in  rebuttal  ^.nd,  hav¬ 
ing  been  first  duly  sworn,  was  examined  and  testified 

as  follows :  j 

Direct  Examination 

In  my  opinion,  the  estimates  of  gross  revenues  as  shown 
on  Defendants’  Exhibits  7  and  8  are  incorrect  foit  two  rea¬ 
sons.  In  the  first  place,  the  starting  point  is  not  ifight,  and 
in  the  second  place  the  method  of  calculation  was  wrong. 

Mr.  Harley  testified  that  he  started  with  an  average  rev¬ 
enue  in  1935  of,  as  nearly  as  I  can  make  out,  ab<^ut  some¬ 
where  between  4.4  cents  a  kilowatt-hour  and  4.7  cents  a 
kilowatt  hour.  As  an  actual  fact  the  revenue  collected  by 
Texas  Utilities  Company,  divided  in  the  manner  he  testi¬ 
fied  it  should  be  divided,  would  have  produced  an  average 
revenue  per  kilowatt  hour  for  the  portion  of  the  business 
going  to  the  municipality,  under  his  assumptions,  of  3.92 
cents  at  the  first  year,  or  1935.  In  other  words,  on  Mr.  Har¬ 
ley ’s  own  premises  his  figures  are  wrong.  The  rebord  also 
shows  that  his  revenue  at  the  fourteenth  year  is  figured  on 
a  basis  of  4  cents  per  kilowatt-hour,  which  is  higher  than 
Texas  Utilities  Company  collected  in  1935.  Thus,  it  would 
indicate  a  higher  rate  in  the  year  1950  than  we  actually 
have  in  effect  now. 

Mr.  Harley  testified  that  he  had  reduced  the  r^te  from 
4.4  cents  in  the  fourth  year,  I  believe,  to  4  cents ;  whereas, 
as  I  say,  it  should  have  started  at  3.92  cents,  and  if  it  were 
reduced  at  all,  it  should  be  below  that  at  the  end  of  the 
period. 

I  do  not  think  it  is  reasonable  to  expect  that!  a  plant 
would  operate  static  for  15  years  with  the  same  personnel 
or  with  the  personnel  performing  equal  tasks,  during  which 
time  the  load  would  increase  by  the  amount  showt  by  Mr. 
Harley,  and  not  incur  additional  expenses  for  labor. 

Mr/  Harley  criticized  the  item  of  insurance,  which  he 
said  went  up  in  my  figures,  although  the  value  of  property 
went  down.  The  item  of  insurance  included  by  me.  is 
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736  the  total  of  insurance  for  public  liability  and  prop¬ 
erty  damage,  workmen’s  compensation,  and  fire  and 

tornado  insurance. 

It  will  be  noted  that  on  Exhibit  70  I  have  made  certain 
increases  in  pay  roll  over  the  periods  covered  there.  Work¬ 
men’s  compensation  and  public  liability  insurance  is  based 
on  a  rate  per  $100  of  pay  roll,  so  that  it  naturally  increases 
when  pay  roll  increases.  As  a  matter  of  fact,  in  the  four¬ 
teenth  year,  as  shown  on  Plaintiffs’  Exhibit  70,  the  total 
insurance  is  made  up  of  fire  and  tornado,  $966,  as  against 
$1,160  in  the  first  base  year. 

The  amount  of  money  included  there  for  workmen’s  com¬ 
pensation  and  public  liability  and  property  damage  in  the 
fourteenth  year  is  $1,284,  based  on  exactly  the  same  rates 
per  $100  of  pay  roll  as  the  base  year,  which  show’s  $920. 
The  sum  total  of  those  two  charges  slightly  increases  over 
the  period. 

Mr.  Harley  also  not  only  had  the  item  for  uncollectible  ac¬ 
counts  remaining  constant  for  15  years  but  reduced  to 
about  40  per  cent  of  the  amount  v’hich  I  have  shown.  He 
stated  that  my  figure  was  practically  7  per  cent  of  the  gross 
revenue.  That  is  exactly  vdiat  it  was  intended  to  be,  and 
that  is  a  figure  which  is  shown  from  experience,  where  there 
are  tw’o  competing  plants.  The  uncollectible  accounts  un¬ 
der  those  conditions  are  tremendously  higher  than  they  are 
where  you  have  one  plant.  There  are  very  good  reasons  for 
that,  which  might  take  a  w’hile  to  go  into,  and  I  shall  not  do 
it  unless  you  w’ant  me  to.  A  customer  stays  as  long  as  he 
can  on  one  plant  without  paying  the  bill,  and  then  he  goes 
to  the  other. 

Cross  Examination 

In  computing  my  figure  of  gross  revenues  for  the  City 
plant  for  the  first  operating  year,  I  did  not  include  as  rev¬ 
enue  the  cost  of  pumping  vrater.  If  the  City  w’ere  to  obtain 
the  revenue  from  pumping,  that  w’ould  not  increase  my  fig¬ 
ures  for  gross  revenue  by  an  amount  between  $11,000 

737  and  $12,000  per  year,  because  the  present  revenue 
w’hich  the  Texas  Utilities  Company  gets  by  reason  of 

water  pumping  is  not  for  the  electric  current  with  which 
that  w’ater  is  pumped,  but  it  is  a  payment  for  the  water 
plus  the  maintenance  and  depreciation  on  the  equipment 
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and  wells  which  the  Texas  Utilities  Company  owns,  plus 
the  cost  of  current,  and  the  current  is  somewhere  around  40 
per  cent  of  that  total,  I  should  say,  just  roughly.  I  am  not 
testifying  as  to  the  terms  of  any  contract,  because  I  don’t 
know  what  they  are;  but  I  do  know  what  the  Texas 
Utilities  Company  furnishes  to  the  City  of  Plainview.  They 
furnish  them  with  water;  they  do  not  furnish  electric  cur¬ 
rent  for  pumping.  I  am  sure  of  that.  We  have  jneters  on 
them,  and  the  water  is  measured. 

In  Defendants  ’  Exhibit  5  which  vou  show  me  I  find  what 
indicates  that  the  company  is  selling  water  instead  of  charg¬ 
ing  for  pumping.  That  is  exactly  what  it  says.  It  says: 
“5  cents  per  1,000  gallons  for  the  first  15  million  gallons 
of  water  delivered  to  the  City  per  month  at  thk  present 
pumping  site.” 

I  do  not  assume  that  the  company  would  continue  to  get 
its  revenue  from  pumping  throughout  the  long  period  of 
gross  revenue  in  your  figures.  I  did  not  include  any  rev¬ 
enue  from  pumping  for  any  year  in  the  estimate  of!  probable 
earnings  of  the  city  plant  which  I  prepared,  Plainjtiifs’  Ex¬ 
hibit  72.  I  did  not  assume  that  the  Texas  Utilities  Com¬ 
pany  would  continue  to  get  the  revenue  from  pumping  even 
after  the  present  contract  expired.  I  assumed !  that  the 
City  would  not  get  the  revenue  from  pumping.  ]jf  it  were 
true  that  the  City  did  get  the  revenue  from  pumping  dur¬ 
ing  this  entire  loan  period,  I  would  not  have  to  increase 
your  figures  on  gross  revenues  substantially.  The  cost  of 
supplying  that  service  would  be,  I  think,  slightly  njiore  than 
is  now  paid  Texas  Utilities,  and  there  would  not  b^  a  dollar 
left.  In  fact,  there  would  be  an  additional  deficit  if  the  City 
took  over  that  pumping.  On  my  figures  jhe  Corn- 
738  pany  is  not  now  losing  money.  The  company  can 
furnish  that  service  cheaper  than  the  city  bver  can. 

If  the  city  plant  were  to  procure  60  per  cent  off  the  do¬ 
mestic  business  instead  of  50  per  cent,  as  I  testified  on  a 
previous  occasion,  that  'would  increase  the  revenues  by 
about  $5,600.  I  do  not  know  what  the  uncollectible  ac¬ 
counts  of  Texas  Utilities  Company  fn  Plainview  are  at  the 
present  time.  I  could  have  gotten  those  figures,  but  they 
would  not  have  done  me  any  good  in  this  situation.  I  made 
no  effort  to  get  them ;  but  I  looked  into  the  competing  situa¬ 
tion  where  we  have  competing  plants.  I  couldn’t  tell  you 
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how  old  the  present  plant  in  Plainview  is.  I  don’t  know 
anything  about  the  physical  plant  down  there.  I  have  never 
checked  into  that.  I  do  know,  in  a  general  way,  that  the  last 
engine  was  put  in  there  in  about  1929,  I  think;  I  am  not 
certain. 

The  Diesel  plant  in  Plainview  at  the  present  time  is  used 
for  stand-bv  service  onlv.  The  citv  of  Plainview  gets  its 
electricity  from  a  high  line.  I  am  not  familiar  with  the 
division  of  business  between  the  municipal  and  the  pri¬ 
vately-owned  plants  in  the  city  of  Seattle.  I  have  known 
what  that  is,  but  I  can’t  remember  the  figures  now.  I  have 
not  had  occasion  to  refer  to  them.  I  have  not  examined  the 
Seattle  figures  for  some  time.  The  privately-owned  plant 
in  Seattle  is  owned  by  the  Engineers  Public  Service  Com¬ 
pany,  which  is  entirely  a  separate  concern,  although  a  sub¬ 
sidiary  of  Stone  &  Webster,  Incorporated,  separate  from 
the  one  in  which  I  work.  I  think  it  is  true  that  the  Citv  of 
Seattle  is  one  of  the  two  large  cities  in  the  countrv  where 
privately-owned  plants  and  municipally-owned  plants  op¬ 
erate  side  by  side  in  competition.  When  I  was  preparing 
my  figures  as  to  the  division  of  business  between  privately- 
owned  plants  and  municipally-owned  plants  where  they  com¬ 
pete,  I  did  not  give  any  consideration  to  the  division  of 
business  in  the  City  of  Seattle.  I  do  not  know 

739  whether  it  is  a  fact  that  in  Seattle  the  municipal 
plant  gets  60  per  cent  of  the  total  domestic  business 

and  the  private  plant  40  per  cent.  I  know  that  it  varies 
from  time  to  time.  There  is  no  fixed  point  about  any  of 
that.  When  I  testified  to  the  division  of  business,  the  state¬ 
ment  made  was  that  averaged  over  a  long  period  of  years, 
with  approximately  equal  rates,  you  would  find  equal  divi¬ 
sion  of  revenues.  Conditions  differ  in  various  parts  of  the 
country  and  they  vary  from  year  to  year. 

Thereupon  N.  T.  Veatch,  Jr.  was  recalled  as  a  wit- 

740  ness  for  and  on  behalf  of  the  plaintiffs  in  rebuttal 
and,  having  been  previously  duly  sworn,  testified 

further  as  follows : 

Direct  Examination — resumed 

I  have  prepared  a  schedule  entitled  “Cost  of  Construc¬ 
tion  and  Operation  of  Water  Supply  to  Replace  that  owned 
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by  Texas  Utilities  Company”.  The  first  figure  on  this 
schedule,  $14,760,  was  taken  from  Mr.  McDonald’s  testi¬ 
mony.  The  second  figure  was  taken  from  the  application  of 
the  City  of  Plain  view  to  PWA.  The  remaining  fjgures  are 
based  on  my  own  knowledge  and  experience  and  Imowledge 
of  the  general  site  and  location  of  supply.  The  figures  are 
correct,  to  the  best  of  my  knowledge  and  experience. 

Whereupon  a  table  entitled  “Plainview,  Texa^;  Cost  of 
Construction  and  Operation  of  Water  Supply  t^>  Replace 
that  owned  by  Texas  Utilities  Company”  wa$  marked 
“Plaintiffs’  Exhibit  275”  and  was  received  in  evidence. 

Plaintiffs’  Exhibit  275 — In  Evidence 

Plainview,  Texas 

Cost  of  Construction  and  Operation  of 
Water  Supply  to  Replace  That  Owned  by 
Texas  Utilities  Company 

Cost  of  Construction 

3  Wells  @  $14,760  $44,280 

Pipe  lines  to  present  distribution  system  17,838 

Collecting  pipe  lines  1,500 

Electrical  Substation  5,000 

Electrical  Transmission  and  Distribution  lines  2,000 

Total  cost  of  construction  $70,618 

Cost  of  Operation 


Electric  current  from  proposed  municipal 


electric  plant  $4,655 

Maintenance  500 

Depreciation  @  1%%  per  year  1,060 

Amortization  and  debt  service  |  5,195 

- - — - 

Total  cost  of  operation  $11,410 

741  Cross  Examination 


On  Exhibit  275  there  is  an  item  of  Amortization  and 
Debt  Service,  $5,195.  That  is  on  the  total  cost  represented 
above,  $70,618.  The  depreciation  at  1%  per  cent  per  year, 
$1,060,  is  on  the  total  cost.  In  arriving  at  the  item  of  $4,655 
for  electric  current  from  proposed  municipal  electtic  plant, 
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I  had  the  amount  of  current  used  by  the  company  in  pump¬ 
ing  in  the  year  1935,  and  I  used  the  cost  of  production  ac¬ 
cording  to  my  estimates  of  the  proposed  plant  in  Plainview. 
I  assumed  that  the  current  would  be  sold  by  the  electric  de¬ 
partment  to  the  water  department  of  Plainview  at  produc¬ 
tion  cost.  I  did  not  get  the  figure  of  $11,410  based  upon  the 
present  contract  rate  between  the  City  and  the  Company. 
That  is  my  estimate  of  what  the  cost  to  the  City  would  be  if 
they  put  in  their  own  water  supply. 

Be  it  further  remembered  that  the  foregoing  con- 
742  tains  the  substance  of  all  the  evidence  given  at  the 
hearing  of  the  above-entitled  causes,  and  in  order 
that  the  same!  may  be  made  of  record  this  Statement  of  Evi¬ 
dence  is  duly  stated,  approved,  signed  and  ordered  to  be 
made  of  record  in  the  above-entitled  causes  and  in  each  of 
them  this  15th  day  of  August,  1936. 

By  the  Court. 

,  ALFRED  A.  WHEAT, 

Chief  Justice . 
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743  In  the  District  Court  of  the  United  States 

For  the  District  of  Columbia. 

Holding  an  Equity  Court. 

Filed  Aug  14  1936  Charles  E.  Stewart,  Clerk 

Equity  No.  58927 

Texas  Utilities  Company, 

v. 

Harold  L.  Ickes,  et  al. 

Equity  No.  59071 

Alabama  Power  Company, 
v. 

Harold  L.  Ickes,  et  al. 

Equity  No.  59671 

Alabama  Power  Company, 
v. 

Harold  L.  Ickes,  et  al. 

Equity  No.  60245 

Iowa  City  Light  and  Power  Company,  I 

v.  j 

Harold  L.  Ickes,  et  al. 

i 

Stipulation 

It  is  hereby  stipulated  and  agreed  between  the  parties  to 
the  above  entitled  causes,  by  their  respective  couhsel,  that 
the  foregoing  statement  of  evidence  is  a  true,  full,  correct, 
and  complete  statement  of  all  the  evidence  taken  and  given 
on  the  trial  of  these  cases. 

August  14,  1936. 

HOWARD  C.  WESTWOOD, 

Counsel  for  Texas  Utilities  Co .,  # 58927 
and  Alabama  Power  Co .,  #59071  and 
Alabama  Power  Co .,  #59671. 

WALTER  B.  GUY  and  LOUIS  H.  MANN, 
Counsellor  Iowa  City  Light  and  Power 
Company. 

Counsel  for  Plaintiffs. 
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THOMAS  A.  COWAN, 

Special  Attorney. 

\  Counsel  for  Defendants. 
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Umtefc  States  Court  of  appeals 

FOE  THE  DISTRICT  OF  COLUMBIA 


Nos.  6580  and  6583 


Alabama  Power  Company,  A  Corporation  organized 
and  existing  under  the  laws  of  the  Staj;e  of  Ala¬ 
bama,  Appellant, 

v. 

Harold  L.  Ickes,  Administrator  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Worts,  et  al., 
Appellees. 

__  . 

Appeal  from  the  Supreme  Court  of  the  District  of 

Columbia. 


BRIEF  OF  APPELLANT. 


Statement  of  Facts 

Capacity  in  Which  Plaintiff  Sue^ 

Plaintiff  brings  this  suit  as  a  corporate  entity  which 
will  suffer  immediate  and  direct  damages  to  its  prop¬ 
erty  by  reason  of  wrongful  and  unlawful  acts  of  de¬ 
fendants  and  as  a  taxpayer  of  the  United  States,  in 
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immediate  danger  of  sustaining  a  direct  injury  as  a 
result  of  the  enforcement  by  defendants  of  an  uncon¬ 
stitutional  and  void  enactment  of  Congress. 

plaintiff's  plants  and  property 

Plaintiff,  Alabama  Power  Company,  is  an  Alabama 
corporation,  authorized  by  its  charter  to  engage  in  the 
manufacture  and  sale  of  electricity  to  the  public  in 
Alabama.  Ever  since  its  incorporation  it  has  engaged 
in  such  business  and  at  the  time  of  the  filing  of  the  bills 
of  complaint  in  these  two  cases  its  business  extended 
into  a  very  large  part  of  the  state  (see  map  of  plaintiff's 
system,  Appendix).  Plaintiff  has  made  capital  invest¬ 
ments  in  plants  and  facilities  used  and  useful  in  serv¬ 
ing  the  public  in  Alabama,  including  the  municipalities 
mentioned  ini  these  suits,  in  excess  of  $150,000,000. 
These  properties  consist  of  hydro  generating  plants 
having  an  installed  capacity  of  approximately  600,000 
horsepower  and  steam  generating  plants  of  approx¬ 
imately  200,000  horsepower;  approximately  3500  miles 
of  high-tension  transmission  lines;  approximately 
4,000  miles  of  low-tension  distribution  lines.  Through 
these  facilities,  plaintiff  serves  directly  and  indirectly 
approximately  200,000  customers. 

Plaintiff’s  plants  and  facilities  used  in  its  electricity 
business  are  modern  in  every’  respect  and  its  capacity 
for  supplying  the  electric  demand  in  Alabama  is  greatly 
in  excess  of  present  demands  and  is  ample  for  a  rea¬ 
sonable  time  in  the  future  without  additions  thereto 
(6580,  R.  8,  and  6583,  R.  5). 

Over  the  period  of  years  plaintiff  has  been  engaged 
in  the  electricity  business,  it  has  met  the  demands  of  the 
public  in  Alabama  for  its  product  and  has  so  developed 
its  business  that  its  annual  income  for  the  yTear  1934 


3 


was  approximately  $15,000,000.  The  income  ft*om  its 
business  in  the  four  cities  involved  in  No.  6q80  was 
$548,950.97  in  1934  (6580,  R.  9)  and  in  the  thre^  towns 
involved  in  No.  6583  its  income  for  the  same  period  was 
$147,239.25  (6583,  R.  6). 

Plaintiff’s  electricity  system  is  an  integrated  whole, 
coordinated  so  as  to  anticipate  future  needs  and  growth 
of  the  communities  in  the  State  of  Alabama,  and  rep¬ 
resents  intensive  application  of  the  economies  off  large- 
scale,  integrated  power  development  (see  map,  Appen¬ 
dix).  The  loss  of  substantial  numbers  of  its  custom¬ 
ers  in  any  particular  locality  would  materially  impair 
the  benefits  to  it  and  its  customers  derived  frcjm  such 
integration  (6580,  R.  8,  and  6583,  R.  5). 

plaintiff’s  franchise  rights 
Municipal 

In  No.  6580,  involving  the  cities  of  Sheffield,  Tus- 
cumbia,  Florence  and  Decatur,  Alabama,  the  plaintiff’s 
franchise  status  is  as  follows: 

In  the  cities  of  Sheffield  and  Tuscumbia  the  term  of 
plaintiff’s  franchise  contracts  expired  in  October,  1932. 

In  Florence  the  term  of  plaintiff’s  franchise  contract 
expired  in  March,  1933. 

Plaintiff,  since  the  expiration  of  the  terms  of  the 
above  mentioned  franchises,  has  continued  to  supply 
each  of  such  cities  with  its  electricity  requirements  for 
use  in  lighting  the  streets  and  public,  places  of  each  of 
such  cities  and  each  of  such  cities  has  accepted  such 
service  and  has  paid  plaintiff  therefor.  It  has  like¬ 
wise  continued  to  serve  the  inhabitants  of  each  of  such 
cities  with  electric  light  and  power.  Plaintiff  has  not 
been  notified  or  advised  by  any  of  such  citie^  to  re- 
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move  its  poles,  wires  and  other  facilities  used  in  sup¬ 
plying  such  electricity  from  the  city  streets  and  other 
public  places,  nor  has  it  been  notified  to  cease  supply¬ 
ing  such  requirements  of  electricity.  Ever  since  the 
expiration  of  the  terms  of  such  franchises,  plaintiff  has 
applied  for  and  has  been  granted  by  each  of  such  cities, 
an  annual  license  to  engage  in  the  business  of  supply¬ 
ing  electric  light  and  power  to  each  of  such  cities  and 
its  inhabitants. 

Plaintiff  is  the  only  one  now  able  to  supply  the  elec¬ 
tricity  requirements  of  such  cities  and  their  inhab¬ 
itants  and  is  prohibited  by  Section  9798  of  the  Code 
of  Alabama  from  abandoning  its  service  to  such  cities 
without  having  applied  to  Alabama  Public  Service 
Commission  for  such  abandonment  of  service  and  hav¬ 
ing  obtained  its  consent  therefor  (6580,  R.  11,  12). 

In  Decatuf,  Alabama,  plaintiff  has  a  valid  and  sub¬ 
sisting  franchise  contract  for  engaging  in  the  electric 
business  in  such  city,  which  by  its  terms  does  not  ex¬ 
pire  until  the  year  1950  (6580,  R.  11). 

In  No.  6583,  involving  the  towns  of  Guntersville, 
Hartselle  and  Russellville,  plaintiff  has  franchise  con¬ 
tracts  granting  to  it  the  right,  in  perpetuity,  to  con¬ 
struct  its  poles,  wires  and  other  electric  facilities  on 
and  over  the  streets  and  other  public  places  in  such 
towns  and  to  engage  in  the  electricity  business  therein 
(6583,  R.  8). 

State 

The  charter  of  plaintiff,  granted  under  the  laws  of 
Alabama,  authorizes  and  empowers  it  to  engage  in 
the  business  of  producing  and  selling  electricity  to  the 
public  in  Alabama  (6580,  R.  11,  and  6583,  R.  9). 

It  is  also  authorized  under  the  laws  of  Alabama  to 
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erect  Ls  transmission  and  distribution  lines  hlong  and 
over  the  public  roads  in  Alabama,  subject  to  regulation 
by  the  governing  body  of  the  county  wherein  |  the  road 
so  used  is  situated,  and  to  erect  its  poles,  wires  and 
facilities  necessary  in  the  streets  of  any  city  or  town, 
subject  to  the  consent  and  regulation  of  such  dities  and 
towns. 

Since  October  1,  1920,  when  Alabama  Public  Service 
Commission  was  given  general  power  and  jurisdiction 
over  all  utilities  (Acts  1920,  Sp.  Sess.  p.  38),  plaintiff’s 
properties  have  been  constructed  under  authority  of 
certificates  of  convenience  and  necessity  granted  by 
the  Public  Service  Commission  and  have  befen  oper¬ 
ated  and  maintained  under  the  regulation  and  super¬ 
vision  of  such  Commission  (6580,  R.  12,  and  6583,  R.  9). 

| 

I 

Federal 

Plaintiff’s  Lock  12  or  Lay  Dam  hydro -elect!  rie  gen¬ 
erating  plant  was  constructed  under  the  authority  of 
an  Act  of  Congress  (34  Stat.  1288)  granting  plaintiff 
the  right  to  build  a  dam  across  the  Coosa  Rivet  in  Ala¬ 
bama,  a  navigable  waterway  of  the  United  Spates,  at 
the  place  mentioned  in  such  Act,  “for  the  development 
of  water  power,  and  such  works  and  structures  in  con¬ 
nection  therewith  as  may  be  necessary  or  convenient 
in  the  development  of  said  power  and  in  the  utilization 
of  the  power  thereby  developed  ’  In  consideration  of 
such  grant  plaintiff  is  obligated  “to  furnish  th^  neces¬ 
sary  current,  while  its  plant  is  in  operation,  Ijo  move 
the  gates  and  operate  the  locks  in  connection  with  said 
dam  and  to  light  the  United  States  buildings  and 
grounds  free  of  cost  to  the  United  States  *  f  *  and 
to  convey  free  of  cost  to  the  United  States  of  America 
such  suitable  tract  or  tracts  of  land  as  may  be  Selected 
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by  the  Chief  of  Engineers  and  the  Secretary  of  War 
for  the  establishment  of  such  lock  or  locks  and  ap¬ 
proaches  and  other  purposes  as  the  needs  of  naviga¬ 
tion  may  require”. 

Plaintiff’s  hydro-electric  generating  plants  known  as 
Mitchell  Dam  and  Jordan  Dam  on  the  Coosa  River,  a 
navigable  waterway  of  the  United  States,  and  its  hy¬ 
dro-electric  dam,  known  as  Martin  Dam  on  the  Talla¬ 
poosa  River,  were  constructed  under  franchises 
granted  by  the  Federal  Power  Commission,  under  the 
authority  of  the  Federal  Water  Power  Act  (41  Stat. 
1063).  In  granting  such  franchises,  the  Commission 
found  (1)  that  such  developments  were  necessary  and 
convenient  for  the  improvement  of  navigation  and 
utilization  of  power;  (2)  that  there  was  a  market  for 
power  so  developed;  and  (3)  that  the  developments 
were  in  the  public  interest  (6580,  R.  9,  10,  11,  and  6583, 
R.  6,  7,8). 

As  a  condition  of  such  franchise,  plaintiff  was  re¬ 
quired  to  expend  large  sums  of  money  in  preparing 
the  river  bed  for  future  navigation  structures  and  to 
furnish  the  United  States  electric  power  free  of  cost 
for  the  operation  of  government  navigation  facilities 
(6580,  R.  10,  and  6583,  R.  7). 

These  developments,  built  without  cost  to  the  United 
States,  create  contiguous  pools  of  water,  which  when 
connected  bv  locks  through  such  dams  will  afford  a 
nine-foot  depth  navigation  on  the  Coosa  River  for  a 
distance  of  49  miles  (6580,  R.  10,  11,  and  6583,  R.  7,  8). 

TAXPAYER 

Plaintiff  is  a  taxpayer  (1)  of  each  of  the  municipal¬ 
ities  involved  in  this  suit;  (2)  of  each  of  the  counties 
wherein  such  municipality  is  situated;  (3)  of  the  State 
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of  Alabama,  and  (4)  of  the  United  States  (6380,  R.  13, 
and  6583,  R.  10).  j 

Defendants  ’  Unlawful  Acts. 

•  9 

Harold  L.  Ickes,  Public  Works  Administrator,  claim¬ 
ing  to  act  under  the  authority  of  the  National  Indus¬ 
trial  Recovery  Act  (48  Stat.  195)  and  the  Emergency 
Relief  Appropriation  Act  of  1935  (Public  Res.  No.  11, 
74th  Congress),  has  conceived  and  is  putting  into  ef¬ 
fect  a  plan  whereby  he  can  establish  and  maintain  the 
rates  to  be  charged  by  privately-owned  utilities  at  a 
level  determined  by  him  to  be  “  socially  desirable  ’  ’  and 
to  promote  public  ownership  of  electric  utilities  as  a 
‘ 4 yardstick’ ’  of  electricity  rates  and  service  to  which 
privately-owned  electric  utilities  must  conform.  The 
plan  or  scheme  is  accomplished  by  soliciting  a  nd  induc¬ 
ing  municipalities  to  permit  the  Public  Works  Admin¬ 
istrator  to  institute  and  carry  out  as  Federal  Public 
Works  projects  the  construction  of  electricity  gen¬ 
erating  and  distributing  systems  within  the  munici¬ 
pality,  such  system  being  planned,  built  and  financed 
by  and  under  the  control  and  direction  of  t  ie  Public 
Works  Administrator,  who  makes  as  a  coridition  of 
the  construction  of  such  project  the  vesting  in  the  Ad¬ 
ministrator  of  the  power  to  fix  and  maintain  [rates  sat¬ 
isfactory  to  him.  In  the  execution  of  such  plan,  the 
Administrator  has  announced  publicly  that|  the  pre¬ 
tended  loans  and  grants  will  not  be  made  t<j>  the  mu¬ 
nicipality  if  the  privately-owned  utility  operating  in 
such  territory  will  establish  and  maintain  rates  satis¬ 
factory  to  PWA ;  otherwise,  such  pretended  |oans  and 
grants  will  be  made  and  the  privatelv-ownbd  utility 
will  suffer  destructive  competition. 
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The  sole  criterion  in  making  such  pretended  loan 
and  grant  to  the  municipality  is  the  rate  level  of  the 
existing  privately-owned  utility.  All  other  considera¬ 
tions,  including  those  set  out  in  NIRA  as  justifying 
the  legislation,  are  ignored  entirely  in  reaching  the 
decision  to  construct  and  operate  the  project. 

To  induce  the  municipalities  to  cooperate  in  the  plan, 
the  Administrator  through  the  press,  official  releases 
and  by  direct  statements  to  municipalities  has  repre¬ 
sented  that  PWA  will  construct  such  projects,  giving 
outright  thirty  to  forty-five  per  cent  of  the  cost  of  the 
project,  the  balance  to  be  paid,  if  at  all,  out  of  the  rev¬ 
enues  of  the  project  (6580,  R.  14-18,  and  6583,  R.  11- 
13). 

The  arrangement  offered  by  PWA  and  accepted  by 
the  municipalities  provides  a  grant  or  gift  of  thirty 
per  cent  in  No.  6580  (R.  16),  and  forty-five  per  cent  in 
No.  6583  (R.  13)  of  the  cost  of  labor  and  materials 
and  a  purchase  by  PWA  of  a  sufficient  amount  of  the 
bonds  of  each  municipality  to  absorb  the  balance  of 
the  cost  of  the  project.  Security  for  such  loan,  other 
than  a  pledge  of  the  receipts  from  the  project,  is  fore¬ 
gone — it  being  expressly  provided  that  the  city  cannot 
incur  any  pecuniary  liability  whatsoever  by  reason  of 
the  loan  and  grant  and  the  construction  of  the  project. 

The  advancement  of  the  money  for  the  construction 
of  the  project,  its  subsequent  use  and  disposition,  are 
all  matters  within  the  exclusive  control  of  PWA.  Even 
the  naming  of  the  project  is  reserved  to  the  Adminis¬ 
trator.  The  classes  and  rates  of  pay  of  labor  employed 
on  the  project,  the  hours  per  day  and  the  days  per 
week  to  be  worked  and  the  materials  used  in  the  con¬ 
struction  of  the  project  are  dictated  by  the  Adminis¬ 
trator.  While  the  purely  physical  operation  of  the 
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plant  is  left  to  the  agents  of  the  municipality,  the  rates 
to  be  established  and  maintained  for  service  therefrom 
and  the  regulation  of  such  service  must  be  ‘fsatisfac- 
tory  to  the  Administrator”.  As  a  result  of  iuch  con¬ 
trol,  the  municipality  is  without  any  liberty  bf  action 
or  freedom  from  control  by  PWA  in  the  construction 
and  operation  of  the  project,  save  the  purely  mechani¬ 
cal  operation  thereof ;  leaving  the  beneficial  use  of  the 
project  in  the  hands  of  PWA  for  experimentation  with 
“socially  desirable”  rates  and  the  promotioii  of  pub¬ 
lic  ownership  of  subsidized  electric  utilities  as  a 
“yardstick”  by  which  privately-owned  utilities ’  rates 
shall  be  measured  or  coerced  (6580,  R.  18-20,  and  6583, 
R.  15-17). 


Loans  and  Grants 

!  1 

The  PWA  has  allotted  to  such  municipalities  loans 
and  grants  of  public  funds  in  the  amounts  fallowing: 


M  unicipality 

Decatur 

Florence 

Sheffield 

Tuscumbia  (6580,  R.  18) 

Guntersville 

Hartselle 

Russellville  (6583,  R.  15) 


Loan 

$268,000.00 

336,000.00 

187,000.00 

105,000.00 

48,000.00 

33,000.00 

69,000.00 


Grant 

$$2,000.00 

100,000.00 

43,000.00 

p, 000.00 

59,272.00 
57, 000.00 
>6,454.00 


Plaintiff’s  Efforts  to  Avoid  Destruction 

While  the  applications  of  these  municipalities  for 
loans  and  grants  of  money  were  pending  before  the 
PWA,  plaintiff  protested  the  lending  and  givihg  of  the 


public  funds  for  the  construction  of  electricity 


in  each  municipality  to  be  used  in  unlawful  $ompeti- 


systems 
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tion  with  plaintiff  and  asked  for  hearings  on  its  pro¬ 
test.  This  right  was  denied  plaintiff.  Faced  with  the 
destruction  of  its  property  and  property  rights  in 
these  municipalities,  plaintiff  offered  to  sell  to  each  of 
the  cities  involved  in  No.  6580  its  electricity  system  in 
such  city  with  the  business  attached  at  a  price  below 
the  reasonable  value  of  such  system.  Each  of  these 
cities  agreed  that  the  sale  price  named  was  reasonable ; 
but  it  declined  to  purchase  the  property,  assigning  as 
the  reason  therefor  that  with  a  gift  by  PWA  of  thirty 
per  cent  of  the  cost  of  the  material  and  labor  going  into 
the  project,  it  could  duplicate  plaintiff’s  system  at  a 
cost  of  seventy  per  cent  of  the  proffered  sale  price 
(6580,  R.  20,  21). 

Plaintiff's  Injury 

Plaintiff  will  suffer  the  loss  of  its  entire  investment 
of  $922,000  in  plant  and  facilities  in  the  cities  of  Flor¬ 
ence,  Sheffield  and  Tuscumbia  (No.  6580),  less  its  small 
value  as  junk,  if  PWA  is  permitted  to  make  the  unlaw¬ 
ful  loans  and  grants  to  such  cities.  In  each  of  these 
cities  plaintiff’s  franchise  is  an  indeterminate  one, 
which,  as  a  matter  of  course,  will  be  terminated  by  the 
city  when  the  PWA  project  is  completed  and  ready  for 
operation  and  plaintiff  will  be  required  then  to  tear 
down  and  remove  its  system  from  the  streets  of  these 
cities  (6580,  R.  21). 

In  the  city  of  Decatur  (No.  6580),  a  house  to  house 
canvass  of  plaintiff’s  customers  has  been  made  at  the 
instigation  of  PWA,  soliciting  their  patronage  for  the 
proposed  project  in  that  city  and  PWA  has  reported 
that  more  than  ninety-five  per  cent  of  the  domestic, 
seventy  per  cent  of  the  commercial  and  seventy-five 
per  cent  of  the  industrial  electricity  consumers  in  De- 
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catur  would  discontinue  the  service  of  plaintiff  and 
take  their  electricity  requirements  from  tlje  project 
constructed  by  the  PWA  loan  and  grant  (65^0,  R.  21). 

Plaintiff  would  lose  wholly  the  revenues  nbw  derived 
from  its  operations  in  Florence,  Sheffield  and  Tuscum- 
bia,  amounting  to  approximately  $308,000,  And  would 
lose  practically  all  its  revenue  amounting  tcj  $240,300, 
in  the  city  of  Decatur  (6580,  R.  9).  | 

In  the  towns  of  Guntersville,  Hartselle  an^  Russell¬ 
ville  (No.  6583)  a  similar  canvass  of  plaintiff’s  cus¬ 
tomers  was  made  at  the  instigation  of  PWA  and  the 
report  thereon  shows  that  practically  all  of  Plaintiff’s 
customers  have  signed  contracts  agreeing  tb  take  all 
their  electricity  requirements  from  the  PWi^-  project. 
Thus,  plaintiff  will  be  compelled  either  to  suffer  sub¬ 
stantial  and  continuous  losses  in  such  tow^is  or  to 
abandon  entirely  its  operations  therein  and  feduce  its 
plant  and  facilities  from  the  present  value  of  $300,000 
to  a  basis  of  junk  value ;  and  in  addition  will  jose  prac¬ 
tically  all  of  the  revenue  derived  from  the$e  opera¬ 
tions,  amounting  in  1934  to  $387,539.80  (658^,  R.  15). 

The  withdrawal  of  the  patronage  of  these  municipali¬ 
ties  and  their  inhabitants  would  substantially  impair 
plaintiff’s  ability  to  continue  operation  as  a  gbing  con¬ 
cern  in  that  it  w’ould  destroy,  make  useless,  and  cause 
to  be  idle  much  of  plaintiff’s  modern,  efficient  ^nd  valu¬ 
able  properties,  including  dams,  steam  plants  and 
transmission  lines,  and  thereby  impair  plaintiff  in  the 
exercise  of  its  rights,  privileges  and  duties  under  its 
franchises  (6580,  R.  22,  and  6583,  R.  18). 

Statutes 

The  defendants,  as  the  aforesaid  officers  of  ihe  Fed¬ 
eral  Government,  seek  authority  for  their  action  in 


Title  II  of  the  NIRA,  and  in  the  Emergency  Relief  Ap¬ 
propriation  Act  of  1935.  These  statutes  may  be  sum¬ 
marized  as  follows : 

NIRA,  Title  II : 

Sec.  201  (a).  The  President  is  authorized  to  set 
up  the  Public  Works  Administration  (PWA),  all 
of  the  powers  of  which  shall  be  in  the  Administra¬ 
tor.  The  President  may  delegate  any  powers 
given  him  by  Title  II  to  such  persons  as  he  may 
desire,  chosen  without  regard  to  Civil  Service  laws 
or  legal  limitations  upon  compensation. 

(d)  The  authority  of  the  President  to  make 
loans  or  grants  shall  expire  in  two  years  (i.  e.,  on 
June  16,  1935),  except  that  he  may  issue  funds  to 
a  borrower,  up  to  J an.  23, 1939,  under  any  commit¬ 
ment  entered  into  before  the  expiration  date. 

See.  202.  The  Administrator,  under  the  Presi¬ 
dent’s  direction,  shall  formulate  a  comprehensive 
program  of  public  works,  to  include,  among  other 
things,  any  publicly  owned  facilities,  conservation 
and  development  of  natural  resources,  any  proj¬ 
ects  of  a  type  heretofore  carried  on  or  aided  by 
public  authority,  any  projects  eligible  for  loans 
under  Sec.  201  (a)  of  the  Emergency  Relief  and 
Construction  Act  of  1932,  naval  building,  etc. 

Sec  203  (a).  With  a  view  to  increasing  employ¬ 
ment  quickly,  while  reasonably  securing  any  loans, 
the  President  is  authorized  and  empowered  to  con¬ 
struct,  finance  or  aid  any  project  included  in  the 
program  prepared  pursuant  to  Sec.  202,  and  to 
make  grants  to  public  bodies,  on  such  terms  as  he 
may  prescribe,  for  such  projects  in  amounts  not 
exceeding  thirty  per  cent  of  the  cost  of  labor  and 
materials  employed  thereon. 
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(d)  On  such  terms  as  he  wishes,  the  President 
may  extend  any  of  the  benefits  of  the  Title  to  any 
state,  county,  or  municipality,  notwithstanding 
any  legal  limitation  on  its  right  to  incur  debts. 

Sec.  206.  All  loans  and  grants  shall  prescribe 
that  no  convict  labor  shall  be  employed,  that  the 
30-hour  week  shall  be  enforced  so  far  as  feasible, 


with  just  wages,  that  preference  in  hiring  labor 
shall  be  given  to  veterans,  and  then  to  Residents 
of  the  localities,  and  that  the  maximum  off  human 
labor  shall  be  used. 

Sec.  220.  The  sum  of  $3,300,000,000.00  is  ap¬ 
propriated. 

Act  of  1935 :  ! 


Sec.  1.  In  order  to  provide  relief,  woirk  relief 
and  to  increase  employment  by  providing  for  use¬ 
ful  projects,  $4,880,000,000  are  appropriated  to  be 
used  in  the  discretion  of  the  President,  to  remain 
available  until  June  30,  1937;  this  sum  shall  be 
available  for  specified  categories  of  * 4 projects”  in 
specified  maximum  amounts  for  each  class,  with 
the  possibility  that  the  maxima  may  be  increased 
by  the  President  in  designated  amounts.  These 
categories  include  “loans  or  grants,  or  bbth,  for 
projects  of  *  *  *  municipalities  *  *j 
Sec.  12.  PWA  is  continued  until  June  30, 1937, 
and  may  perform  such  of  its  functions  undpr  Title 
II  of  NIRA,  or  under  this  Act  of  1935,  as  may  be 
authorized  by  the  President. 

I 

In  No.  6580  the  funds  to  be  used  are  NIRA 
funds.  Thus  the  relevant  statute  is  Titl^  II  of 
NIRA  as  extended  by  sec.  12  of  the  Act  of  1935. 
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In  No.  6583  the  funds  to  be  used  are  those  appro¬ 
priated  by  the  Act  of  1935  and  the  action  is  taken 
by  virtue  of  sec.  1  of  that  Act,  the  power  having 
been  delegated  to  PWA  by  virtue  of  sec.  12  of  the 
Act. 

The  President’s  Executive  Order,  delegating  to 
PWA  the  power  under  the  1935  Act  and  Title  II 
of  NIRA  to  make  loans  and  grants,  is  set  out  in  the 
Appendix,  together  with  the  relevant  portions  of 
NIRA  and  the  Act  of  1935.  There  is  also  set  out 
the  administrative  order  limiting  grants  under  the 
Act  of  1935  to  45  per  cent. 

The  Proceedings  Below 

No.  6580 

The  plaintiff,  being  advised  that  the  defendants  had 
allotted  public  funds  as  a  loan  and  grant  to  the  mu¬ 
nicipalities  of  Florence,  Sheffield,  Tuscumbia  and  De¬ 
catur  for  the  construction  of  an  electricitv  distribution 
system  in  each  of  such  cities,  filed  its  bill  on  July  24, 
1935,  in  the  Supreme  Court  of  the  District  of  Colum¬ 
bia  to  enjoin  the  defendants  from  doing  anything  un¬ 
der  the  agreement  with  such  municipalities  or  from 
paying  to  these  municipalities  any  funds  whatsoever 
for  the  construction  of  an  electricity  plant.  Plaintiff 
prayed  for  a  preliminary  injunction  which  was  granted 
on  August  2J  1935  (R.  35).  In  response  to  a  rule  to 
show  cause  the  defendants  moved  to  dismiss  for  want 
of  equity,  etc.  (R.  2,  3,  4).  On  October  15,  1935,  after 
a  hearing  before  Justice  Adkins,  the  defendants’  mo¬ 
tion  to  dismiss  plaintiff’s  bill  was  granted,1  but  the 
court  restored  the  preliminary  injunction  during  the 


i  The  bill  dismissed  was  plaintiff ’s  second  amended  bill. 
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pendency  of  this  appeal  (R.  33,  34).  No  opinion  was 
filed.  j 

t  No.  6583 

The  plaintiff,  being  advised  that  the  defendants  had 
allotted  public  funds  as  a  loan  and  grant  tp  the  mu¬ 
nicipalities  of  Guntersville,  Hartselle  and  Rpssellville 
for  the  construction  of  an  electricity  distribution  sys- 
4  tern  in  each  of  such  towns,  filed  its  bill  on  (pctober  4, 

1935,  in  the  Supreme  Court  of  the  District  of  Columbia 
to  enjoin  the  defendants  from  doing  anything  [under  the 
agreement  with  such  municipalities  or  from  baying  to 
these  municipalities  any  funds  whatsoever  fob  the  con¬ 
struction  of  an  electricity  plant.  In  response;  to  a  rule 
to  show  cause  the  defendants  moved  to  dismiss  for 
>  want  of  equity,  etc.  (R.  2,  3).  On  October  15,  1935, 

after  a  hearing  before  Justice  Adkins,  the  plain¬ 
tiffs  motion  for  preliminary  injunction  was  denied  and 
the  defendants’  motion  to  dismiss  plaintiff ’s|  bill  was 
granted  (R.  28).1  No  opinion  was  filed.  A  prelim- 
v  inary  order  of  injunction  against  the  defendants  stay¬ 

ing  any  action  on  their  part  as  complained  of  by  the 
plaintiff,  pending  the  termination  of  this  appeal,  was 
granted  on  October  15,  1935  (R.  29). 

Assignment  of  Errors 

Nos.  6580  &  6583 

The  following  errors  have  been  assigned  in  each 
case :  I 

j 

1.  The  court  erred  in  sustaining  the  motions  of  the 
*  defendants  to  dismiss  the  amended  bills  of  complaint. 

I 

v  2.  The  court  erred  in  dismissing  the  amended  bills  of 

complaint. 

— 

i  The  bill  dismissed  was  plaintiff ’s  amended  bill. 
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ARGUMENT 

I. 

The  Acts  Threatened  to  be  Performed  by  the  Defen¬ 
dants  Are  Not  Within  the  Power  of  the  Federal 

i 

Government  Under  the  Constitution,  and  if  the 
National  Industrial  Recovery  Act  or  the  Federal 
Emergency  Relief  Appropriation  Act  of  1935  be 
Construed  to  Embrace  Such  Acts,  Then  Such  Stat¬ 
utes  Are  Severally  to  that  Extent  Unconstitu¬ 
tional  and  Void. 

It  is  not  disputed  that  the  Federal  Government 
would  have  no  power  under  the  constitution  directly 
to  construct  and  operate  local  intrastate  electricity  sys¬ 
tems  so  that  a  loan  or  gift  to  a  municipality  for  that 
purpose  could  be  said  to  be  in  furtherance  of  one  or 
more  of  the  enumerated  constitutional  powers  of  the 
Federal  Government.  The  constitutional  question  is, 
therefore,  whether  the  Federal  Government  may  make 
loans  and  grants  of  Federal  funds  in  aid  of  enterprises 
which  it  could  not  directly  undertake  and  more  nar¬ 
rowly  for  a  purpose  which  is  local  rather  than  general, 
State  rather  than  National,  and  from  the  National 
point  of  view  private  rather  than  public.  The  plaintiff 
contends  that  the  Federal  Government  may  not  make 
loans  or  grants  of  Federal  funds  for  purposes  other 
than  in  furtherance  of  the  powers  delegated  to  it,  but 
that  in  any  event,  it  may  not  make  such  loans  or  grants 
for  local,  State  or  private  purposes. 


The  Federal  Powers  of  Taxation  and  Appropriation 
do  Not  Authorize  the  Acts  Threatened  by  the 
Defendants. 

Article  I,  Section  8,  Clause  1  of  the  Constitution, 
provides : 

;‘Tlie  Congress  shall  have  Power  To  lay  and 
collect  Taxes,  Duties,  Imposts  and  Excise's,  to  pay 
the  Debts  and  provide  for  the  common  Defence 
and  general  Welfare  of  the  United  Statep;  but  all 
Duties,  Imposts  and  Excises  shall  be  uniform 
throughout  the  United  States I 

This  is  the  only  provision  of  the  Constitution  seri¬ 
ously  urged  by  the  Government  as  a  justification  for 
the  acts  which  the  plaintiff  seeks  to  enjoin.  The  Su¬ 
preme  Court  has  never  construed  this  Clause ;  and  the 
consequent  unsettled  controversy  about  its  proper  con¬ 
struction  has  given  rise  to  the  following  interpreta¬ 
tions  : 

First:  The  powers  of  taxation  and  appropria¬ 
tion  may  only  be  exercised  in  furtherance  of  some 
of  the  enumerated  powers.  The  phrase  “^ommon 
defence  and  general  welfare”'  was  qualified  by  the 
enumerated  powers  and  was  intended  merely  to 
make  clear  that  the  exercise  of  the  power  pf  taxa¬ 
tion  was  not  limited  to  the  payment  of  dpbts,  but 
extended  to  all  of  the  powers  vested  in  the  new 
Government  by  the  Constitution.  This  is  t^he  view 
expressed  by  Madison  in  No.  41  of  The  Federalist 
and  steadfastly  maintained  by  him  with  the  sup¬ 
port  of  Jefferson  (See  Letter  to  Gallatin,  June  16, 
1817,  XII  Works  of  Jefferson,  Federalist  Ed.  71- 
72)  and  other  early  Statesmen.  It  was  the  only 
authoritative  interpretation  of  the  Clausp  before 
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the  public  when  the  Constitution  was  before  the 
people  for  adoption. 

Second:  Congress  may  appropriate  the  proceeds 
of  taxation  for  any  purpose  whatever,  although  not 
in  furtherance  of  any  of  the  enumerated  powers, 
with  the  limitation  that  the  purpose  must  be  gen¬ 
eral  not  local,  National  not  State,  and  public  not 
private.  This  interpretation  was  first  advanced 
by  Alexander  Hamilton  in  his  Report  on  Manufac¬ 
tures,  December  5,  1791.  [IV  Hamilton  Works 
(Constitutional  Edition)  150-152.]  This  interpre¬ 
tation  was  not  urged  by  Hamilton  in  The  Federal¬ 
ist  Papers  or  at  any  time  during  the  campaign 
for  the  ratification  of  the  Constitution. 

Third:  The  power  to  appropriate  is  not  implied 
from  the  grant  of  the  power  to  tax  but  is  derived 
from  Clause  18  of  Section  8,  Article  1,  which 
grants  the  power  to  enact  all  laws  necessary  and 
proper  for  carrying  into  execution  the  enumerated 
powers.  In  this  view'  there  can  be  no  powrer  to 
appropriate  for  the  general  welfare  in  connection 
with  Clause  1  of  Section  8,  but  onlv  in  aid  of  lav- 
ing  and  collecting  taxes,  which  is  a  specific  power. 
(Cf.  Charles  Warren,  Congress  as  Santa  Claus, 
pp.  27-8) 

Fourth:  The  General  Welfare  Clause  v’as  in¬ 
tended  as  a  limitation  upon  the  powrer  of  taxa¬ 
tion  and  appropriation  and  imposes  the  obligation 
that  taxation  and  appropriation  must  be  not  only 
in  furtherance  of  some  of  the  delegated  povrers 
but  also  for  the  general  welfare.  This  v'as  in¬ 
tended  to  prevent  the  exercise  of  the  enumerated 
powders  for  local  rather  than  general  and  State 
rather  than  National  purposes. 

For  the  reasons  hereinafter  stated,  the  plaintiff  con¬ 
tends  that  the  Madisonian  interpretation  expresses  the 
true  meaning  of  the  General  Welfare  Clause  although 
the  third  and  fourth  interpretations  hereinbefore  set 


forth  are  not  inconsistent  with  but  rather  ancillary  to 
the  Madisonian  interpretation. 

I 

i.  I 

! 

THE  FIRST  OR  MADISONIAN  INTERPRETATION  TO  iJhe  EFFECT 
THAT  THE  POWER  OF  TAXATION  AND  APPROPRIATION 
MAY  BE  EXERCISED  ONLY  IN  FURTHERANCE  OF  THE 
ENUMERATED  POWERS  EXPRESSES  THE  TRui  MEANING 
OF  THE  GENERAL  WELFARE  CLAUSE.  j 

i 

Madison  in  his  Report  on  the  Virginia  Resolutions, 
House  of  Delegates,  Session  of  1790-1800,  ijnakes  the 
following  clear  statement  of  his  understanding  of  the 
General  Welfare  Clause: 

I 

4 ‘The  true  and  fair  construction  of  tips  expres¬ 
sion,  both  in  the  original  and  existing  Federal 
compacts,  appears  to  the  committee  top  obvious 
to  be  mistaken.  In  both,  the  Congress  is  author¬ 
ized  to  provide  money  for  the  common  defence  and 
general  welfare.  In  both,  is  subjoined  tp  this  au¬ 
thority  an  enumeration  of  the  cases  to  w^iich  their 
powers  shall  extend.  Money  cannot  be  applied  to 
the  general  welfare ,  otherwise  than  by  an  appli¬ 
cation  of  it  to  some  particular  measure  conducive 
to  the  general  welfare.  Whenever,  therefore, 
money  has  been  raised  by  the  general  authority, 
and  is  to  be  applied  to  a  particular  measure,  a 
question  arises  whether  the  particular  measure 
be  within  the  enumerated  authorities  vested  in 
Congress.  If  it  be,  the  money  requisite  f4r  it  may 
be  applied  to  it;  if  it  be  not,  no  such  application 
can  be  made.  This  fair  and  obvious  interpreta¬ 
tion  coincides  with  and  is  enforced  by  tlje  clause 
in  the  Constitution  which  declares  that  ‘no  money 
shall  be  drawn  from  the  Treasury,  but  in  conse¬ 
quence  of  appropriations  by  law.  ’  An  appropria¬ 
tion  of  money  to  the  general  welfare  would  be 
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deemed  rather  a  mockerv  than  an  observance  of 
this  constitutional  injunction.” 

VI  Madison’s  Writings  (Hunt  Ed.)  p.  357. 


a. 

The  Madisonian  interpretation  is  in  accord  with  the 
intent  and  understanding  of  the  framers  of  the 
Constitution. 

In  the  form  in  which  the  Taxing  Clause  was  first 
drafted  and  approved,  it  contained  no  reference  to 
the  payment  of  the  debts  of  the  United  States  or  to  the 
common  defence  and  general  welfare.  [Madison’s  De¬ 
bates  in  the  Federal  Convention  of  17871  (Hunt  & 
Scott  Ed.)  412] 

'fhe  historv  of  the  Taxing  Clause  clearlv  shows  that 
the  words  “to  pay  the  debts  of  the  United  States” 
were  first  added  at  the  insistence  of  those  who  were 
concerned  about  the  credit  of  the  new  Nation.  The 
reason  for  adding  these  words  was  the  fear  that 
otherwise  the  new  Government  might  be  disabled  from 
paying  the  debts  which  had  been  incurred  by  the  old 
Confederation.  (5  Elliot’s  Debates,  451)  But  when 
these  words  had  been  added  to  make  clear  the  power  to 
pay  the  old  debts  of  the  Confederation,  some  thought  it 
necessary  to  gdd  something  to  prevent  an  inference 
that  the  power  of  taxation  and  appropriation  vested 
in  the  Congress  was  limited  to  the  payment  of  the  old 
debts  and  consequently  did  not  extend  to  carrying  out 
the  enumerated  powers.  Hence,  the  words  of  the  old 
Articles  of  Confederation,  to-wit,  “to  provide  for  the 
common  defence  and  general  welfare”  were  added. 
No  one  had  thought  these  words  were  necessarv  or  de- 

W  V 


i  Hereinafter  this  reference  is  shortened  to  * 1  Madison ’s  Debates.  *  ’ 
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sirable  until  those  anxious  about  the  debts  oi:  the  old 
Confederation  succeeded  in  adding  to  the]  Taxing 
Clause  the  phrase  “to  pay  the  debts  of  th^  United 
States.’ ’  It  is,  therefore,  manifest  that  the i  general 
welfare  phrase  was  added  with  no  thought  of  creating 
any  new  power  of  legislation,  taxation,  or  appropria¬ 
tion,  but  merely  to  make  clear  that  the  power  of  taxa¬ 
tion  and  appropriation  was  co-extensive  with  {he  dele¬ 
gated  powers  of  the  Federal  Government,  [j Warren 
on  the  Making  of  the  Constitution,  464-475;  |  Tucker, 
Judge  Story’s  Position  on  the  So-called  Welfare 
Clause,  13  American  Bar  Association  Journal  (July, 
August,  1927)  363,  465;  Alber’s  Our  National  Consti¬ 
tution,  9  Boston  Law  Review,  152.] 

Before  July  26,  1787,  the  battle  between  those  who, 
like  Hamilton,  desired  a  centralized  Government  with 
general  powers  and  the  great  majority  of  the  Conven¬ 
tion,  who  desired  a  Federal  Government  with  strictly 
limited,  enumerated  and  delegated  powers  h^d  been 
fought  and  won  by  the  latter.  (Tucker,  Judge  Story’s 
Position  on  the  So-called  Welfare  Clause,  13  American 
Bar  Association  Journal,  363-4;  Alber’s  Our  National 
Constitution,  9  Boston  Law  Review,  152, 155-6.)  Ham¬ 
ilton’s  proposal  to  endow  the  “Legislature  of  the 
United  States  with  power  to  pass  all  laws  whatsoever 
subject  to  the  negative  (referring  to  a  proposed  abso¬ 
lute  veto  of  the  Executive)  hereinafter  mentioned” 
had  been  decisively  defeated  (Madison’s  Debates,  118). 
The  resolution  of  the  Convention  for  a  Govermjnent  of 
strictly  limited,  delegated  and  enumerated  powers  had 
been  referred  to  the  Committee  on  Detail  (Madison’s 
Debates,  333-7).  The  first  draft  of  the  Taxing j  Clause 
which  appears  in  the  first  report  of  the  Committee  on 
Detail  under  date  of  August  6,  1787,  reads : 
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“The  Legislature  of  the  United  States  shall 
have  the  power  to  lay  and  collect  taxes,  duties,  im¬ 
posts  and  excises ; ’  ’ 

The  Clause  in  this  form  was  approved  unanimously 
by  the  Convention  on  August  16,  17S7  (Madison’s  De¬ 
bates,  412). 

No  one  would  contend  that  the  Taxing  Clause  in  this 
form  would  authorize  taxation  or  appropriation  other 
than  in  furtherance  of  the  enumerated  powers  [1  Story 
on  the  Constitution,  £919;  Supplement  to  Madison’s 
Letter  of  November  27,  1830,  to  Andrew  Stevenson,  IX 
Madison’s  Writings  (Hunt  Ed.)  424-5.  See  also  page 
35  infra ] ;  and  this  doubtless  would  have  been  the 
end  of  the  Taxing  Clause  had  not  questions  been  raised 
relative  to  the  payment  of  the  existing  public  debt  and 
the  possible  assumption  by  the  new  Government  of 
State  debts  4  f  incurred  for  the  common  defense  and  gen¬ 
eral  welfare.”  On  August  16th,  Rutlidge,  Pinckney, 
Gerry  and  King  suggested  the  necessity  of  specific  pro¬ 
vision  for  the  payment  of  the  existing  public  debt  and 
moved  to  confer  two  additional  powers  upon  Congress, 
viz:  “To  secure  the  payment  of  the  public  debt”  and 
“to  secure  all  creditors  under  the  new  Constitution 
from  the  violation  of  the  public  faith  when  pledged  by 
the  authority  of  the  Legislature.”  At  the  same  time, 
Rutlidge  moved  that  a  Grand  Committee  be  appointed 
to  consider  the  necessity  and  expediency  of  the  United 
States  assuming  the  State  debts  “ contracted  in  the 
common  defence ”  (Madison’s  Debates,  421-423).  On 
August  21st,  the  Grand  Committee  reported  and  recom¬ 
mended  the  following  new  power : 

“The  Legislature  of  the  United  States  shall 
have  power  to  fulfill  the  engagements  which  have 
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been  entered  into  by  Congress,  and  to  discharge  as 
well  the  debts  of  the  United  States  as  the  debts 
incurred  by  the  several  States  during  the  late  war, 
for  the  common  defence  and  general  welfare .” 
(Madison’s  Debates,  435) 

This  was  the  first  reference  to  the  phrase  “for  the  com¬ 
mon  defence  and  general  welfare”  in  connection  with 
any  specific  provision  of  the  new  Constitution ;  and,  as 
Madison  said  in  his  1830  letter  to  StevensonJ  it  was 
conformed  to  the  wording  of  Article  VIII  of  |the  Ar¬ 
ticles  of  Confederation,  which  was,  “All  charges  of 
war,  and  all  other  expenses  that  shall  be  incurred  for 
the  common  defence  or  general  welfare,  and  allowed 
by  the  United  States  in  Congress  assembled,  £hall  be 
defrayed  out  of  a  common  treasury.”  (Ill  itarrand 
Records  of  the  Federal  Convention,  484-5)  Ii}  debate 
on  this  proposal  on  August  22nd,  Ellsworth  argued  the 
new  Government  would  be  bound  without  suclj  a  pro¬ 
vision.  Randolph  thought  the  new  Government  would 
have  no  power  in  the  premises  without  an  Sexpress 
grant  to  pay  the  prior  debts.  Madison  thought  the 
power  desirable  to  prevent  misconstruction.  Gerry 
and  G.  Morris  thought  that  without  an  express  re¬ 
quirement,  payment  might  be  avoided;  and  G.j Morris 
moved  a  substitute  reading : 

“The  Legislature  shall  discharge  the  dejbts  and 
fulfill  the  engagements  of  the  United  Statbs.” 

The  substitute  was  accepted  (Madison’s  Debates,  450- 
451). 

On  August  23rd,  the  Convention  adopted  the  Taxing 
Clause,  amended  to  read  as  follows : 

“The  Legislature  shall  fulfill  the  engagements 
and  discharge  the  debts  of  the  United  Stages  and 
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been  entered  into  by  Congress,  and  to  discharge  as 
well  the  debts  of  the  United  States  as  the  debts 
incurred  by  the  several  States  during  the  l^te  war, 
for  the  common  defence  and  general  welfare 
(Madison’s  Debates,  435) 

This  was  the  first  reference  to  the  phrase  “for  the  com¬ 
mon  defence  and  general  welfare”  in  connection  with 
any  specific  provision  of  the  new  Constitution;  and,  as 
Madison  said  in  his  1830  letter  to  StevensonJ  it  was 
conformed  to  the  wording  of  Article  VIII  of  the  Ar¬ 
ticles  of  Confederation,  which  was,  “All  charges  of 
war,  and  ail  other  expenses  that  shall  be  incurred  for 
the  common  defence  or  general  welfare,  and  allowed 
by  the  United  States  in  Congress  assembled,  shall  be 
defrayed  out  of  a  common  treasury.”  (Ill  Farrand 
Records  of  the  Federal  Convention,  484-5)  In  debate 
on  this  proposal  on  August  22nd,  Ellsworth  argjued  the 
new  Government  would  be  bound  without  sucl}  a  pro¬ 
vision.  Randolph  thought  the  new  Government  would 
have  no  power  in  the  premises  without  an  express 
grant  to  pay  the  prior  debts.  Madison  thought  the 
power  desirable  to  prevent  misconstruction.  Gerry 
and  G.  Morris  thought  that  without  an  express  re¬ 
quirement,  payment  might  be  avoided;  and  G.  Morris 
moved  a  substitute  reading : 

“The  Legislature  shall  discharge  the  debts  and 
fulfill  the  engagements  of  the  United  States.” 

The  substitute  was  accepted  (Madison’s  Debates,  450- 
451). 

On  August  23rd,  the  Convention  adopted  the  taxing 
Clause,  amended  to  read  as  follows : 

“The  Legislature  shall  fulfill  the  engagements 
and  discharge  the  debts  of  the  United  Stales  and 
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shall  have  the  power  to  lay  and  collect  taxes,  du¬ 
ties,  imposts  and  excises.”  (Madison’s  Debates, 
457) 

Some  now  opposed  an  express  requirement  that  Con¬ 
gress  pay  the  debts  on  the  ground  that  it  favored  spec¬ 
ulators  ;  and  a  compromise  was  reached  by  substituting 
the  following  declaration : 

“  All  debts  contracted  and  engagements  entered 
into  by  or  under  the  authority  of  Congress  shall  be 
as  valid  against  the  United  States  under  this  Con¬ 
stitution  as  under  the  Confederation.”  (Madi¬ 
son’s  Debates,  457,  465-7) 

While  this  declaration  in  slightly  modified  form  subse¬ 
quently  became  Article  VI  of  the  Constitution,  it  was 
then  proposed  and  adopted  as  a  separate  clause  of  the 
section  defining  the  powers  to  be  granted  to  Congress. 
Notwithstanding  this  declaration  of  the  binding  effect 
of  the  existing  debts,  Sherman  thought  that  it  would 
be  necessary  to  attach  to  the  Taxing  Clause  an  express 
provision  for  the  payment  of  the  old  debts  (Madison’s 
Debates,  467).  On  August  22nd,  the  Committee  on 
Detail  had  suggested  the  addition  to  the  Taxing  Clause 
of  the  words  “for  payment  of  the  debts  and  necessary 
expenses  of  the  United  States”  (Madison’s  Debates, 
448) ;  and  on  August  25th,  Sherman  moved  that  there 
be  added  to  the  Taxing  Clause  the  words  “for  the  pay¬ 
ment  of  said  debts  and  for  the  defraying  the  expenses 
that  shall  be  incurred  for  the  common  defence  and  gen¬ 
eral  welfare.  ’  ’ 

This  proposal  was  rejected  as  unnecessary  by  a  vote 
of  ten  states  to  one  (Madison’s  Debates,  467).  In  other 
words,  since  a  provision  for  the  old  debts  had  now  been 
made  not  as  a  part  but  entirely  independent  of  and 
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separate  from  the  Taxing  Clause,  any  reference  to  the 
old  debts  in  the  Taxing  Clause  was  no  longer  neces¬ 
sary  and  this  in  turn  eliminated  any  necessity  to  add 
to  the  Taxing  Clause  a  provision  for  the  payment  of 
expenses  “incurred  for  the  common  defence  land  gen¬ 
eral  welfare  ”  in  order  to  preclude  an  implication  that 
the  taxing  power  could  be  exercised  only  for  the  pay¬ 
ment  of  debts.  There  could  be  no  more  conclusive 
proof  that  the  Convention  regarded  the  phrase  im¬ 
ported  from  the  Articles  of  Confederation  as  serving 
no  purpose  other  than  to  rebut  any  implication  that  an 
express  reference  to  debts  in  the  Taxing  Clause  pre¬ 
cluded  Congress  from  exercising  the  taxing  power  in 
furtherance  of  the  delegated  powers  and  that  they  con¬ 
sidered  the  general  phrase  when  used  later  as  limited 
“by  the  specification  of  powers  subjoined  to  ii”.  (IX 
Madison’s  Writings,  417.)  j 

Thus  the  matter  stood  when  on  August  3}st,  such 
parts  of  the  Constitution  as  had  been  postponed  and 
such  parts  of  the  committee  reports  as  had  not  been 
acted  upon  were  referred  to  a  Committee  of  Eleven, 
one  member  from  each  state.  Among  the  masters  re¬ 
ferred  to  this  Committee  was  the  unacted-upoh  recom¬ 
mendation  of  the  Grand  Committee  under  date  of  Au¬ 
gust  21st  that  Congress  be  given  power  to  assume  pay¬ 
ment  of  state  debts  incurred  for  the  “common  defence 
and  general  welfare”.  On  September  4th,  this  Com¬ 
mittee,  of  which  Madison  and  Sherman  were  njembers, 
presented  a  report  in  which  the  Taxing  Clause  read: 

“The  Legislature  shall  have  power  to  lay  and 
collect  taxes,  duties,  imposts  and  excises,  to  pay 
the  debts  and  provide  for  the  common  defence  and 
general  welfare  of  the  United  States.” 
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This  Clause  was  agreed  to  without  debate  or  dissent 
on  September  4th  (Madison’s  Debates,  502,  507,  508 )2 
As  pointed  out  by  Warren  (Making  of  the  Constitu¬ 
tion,  473)  this  restored  the  express  power  to  levy  taxes 
for  the  payment  of  the  prior  debts  of  the  United 
States,  which  both  Randolph  and  Sherman  had  con¬ 
sidered  to  be  a  necessary  provision;  and  it  is  clear 
both  that  the  phrase  “to  pay  the  debts”  referred  solely 
to  the  prior  debts  of  the  United  States,  and  also  that 
the  phrase  “to  provide  for  the  common  defence  and 
general  welfare”  was  taken  from  the  Articles  of  Con¬ 
federation  as  descriptive  of  the  other  purposes  for 
which  Congress  was  empowered  to  levy  and  collect 
taxes  and  which  were  specifically  set  forth  in  the  enu¬ 
merated  powers.  This  is  clearly  brought  out  by  Mad¬ 
ison  in  his  letter  to  Stevenson  under  date  of  November 
17,  1830,  in  which  he  said  in  part: 

“Sepr.  4.  The  Committe  of  eleven  reported  the 
following  l  modification — ‘The  Legislature  shall 
have  power  to  lay  &  collect  taxes  duties  imposts 
and  excises,  to  pay  the  debts  and  provide  for  the 
common  defence  &  general  welfare’;  thus  retaining 
the  terms  of  the  Articles  of  Confederation,  &  cov¬ 
ering  by  the  general  term  ‘debts’,  those  of  the  Old 
Congress. 

“A  special  provision  in  this  mode  could  not 

1  ‘ ‘  It  is  to  be  especially  noted  that  the  Committee  and  the  Convention, 
when  they  adopted,  on  September  4,  the  taxing  clause  with  these  words 
in  it,  did  not  borrow  the  words  from  the  Preamble  to  the  Constitution, 
though  it  has  frequently  been  stated  by  historians,  legal  writers,  and 
statesmen  that  they  did  so  borrow.  For  the  Preamble,  on  that  date, 
did  not  contain  these  words,  and  they  were  not  inserted  until  September 
12,  in  the  Report  of  the  Committee  on  Style.  On  September  3,  these 
words  were  borrowed  from  the  Articles  of  Confederation,  in  which  they 
were  words  of  mere  general  import,  containing  no  grant  of  power;  and 
clearly,  when  used  in  this  taxing  clause,  they  were  intended  to  be  equally 
devoid  of  grant  of  power  and  to  be  simply  descriptive,  in  general,  of  the 
remaining  grants  of  power  vested  in  the  same  section.  99  (Charles 
Warren,  Making  of  the  Constitution,  475  (N)  ) 
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have  been  necessary  for  the  debts  of  the  New  Con¬ 
gress  :  For  a  power  to  provide  money,  and  a  power 
to  perform  certain  acts  of  which  money  the  or¬ 
dinary  &  appropriate  means,  must  of  course  carry 
with  them  a  power  to  pay  the  expence  of  perform¬ 
ing  the  acts.  Nor  was  any  special  provision  for 
debts  proposed,  till  the  case  of  the  Revolutionary 
debts  was  brought  into  view,  and  it  is  a  fhir  pre¬ 
sumption  from  the  course  of  the  varied  proposi¬ 
tions  which  have  been  noticed,  that  but  fop  the  old 
debts,  and  their  association  with  the  terips  ‘com¬ 
mon  defence  &  general  welfare’,  the  clausfe  would 
have  remained  as  reported  in  the  first  Drpft  of  a 
Constitution,  expressing  generally  a  ‘power  in 
Congress  to  lay  and  collect  taxes  duties  imposts  & 
excises’;  without  any  addition  of  the  phrase  ‘to 
provide  for  the  common  defence  &  general  wel¬ 
fare’.  With  this  addition  indeed  the  language  of 
the  clause  being,  in  conformity  with  that]  of  the 
clause  in  the  Articles  of  Confederation,  would 
be  qualified,  as  in  those  Articles  by  the  specifica¬ 
tion  of  powers  subjoined  to  it.  But  there  is  suffi¬ 
cient  reason  to  suppose  that  the  terms  in  question 
would  not  have  been  introduced  but  for  the  intro¬ 
duction  of  the  old  debts,  with  which  they  happened 
to  stand  in  a  familiar  tho’  inoperative  relation. 
Thus  introduced  however,  they  passed  undis¬ 
turbed  thro’  the  subsequent  stages  of  th!e  Con¬ 
stitution.”  (Ill  Farrand  Records  of  the  federal 
Convention,  485-6) 


Nor  can  there  be  any  less  doubt  that  the  Madisonian 
interpretation  of  the  General  Welfare  Clause  repre¬ 
sented  the  intention  and  understanding  of  the  flramers 


of  the  Constitution.  On  that  point,  Madison 
letter  to  Stevenson  said  in  part: 


in  his 


‘  ‘  That  the  terms  in  question  were  not  susjpected, 
in  the  Convention  which  formed  the  Constitution 
of  any  such  meaning  as  has  been  constructively 
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applied  to  them,  may  be  pronounced  with  entire 
confidence.  For  it  exceeds  the  possibility  of  be¬ 
lief,  that  the  known  advocates  in  the  Convention 
for  a  jealous  grant  &  cautious  definition  of  federal 
powers,  should  have  silently  permitted  the  intro¬ 
duction  of  words  or  phrases  in  a  sense  rendering 
fruitless  the  restrictions  &  definitions  elaborated 
bv  them. 

“Consider  for  a  moment  the  immeasurable  dif¬ 
ference  between  the  Constitution  limited  in  its 
powers  to  the  enumerated  objects;  and  expanded 
as  it  would  be  by  the  import  claimed  for  the  phra¬ 
seology  in  question.  The  difference  is  equivalent 
to  two  Constitutions,  of  characters  essentially 
contrasted  with  each  other;  the  one  possessing 
powers  confined  to  certain  specified  cases;  the 
other  extended  to  all  cases  whatsoever:  For  what 
is  the  case  that  would  not  be  embraced  bv  a  eren- 

*  o 

eral  power  to  raise  money,  a  power  to  provide  for 
the  general  welfare,  and  a  power  to  pass  all  laws 
necessary  &  proper  to  carry  these  powers  into  ex¬ 
ecution  ;  all  such  provisions  and  laws  superseding, 
at  the  same  times,  all  local  laws  &  constitutions  at 
variance  with  them.  Can  less  be  said  with  the 
evidence  before  us  furnished  bv  the  Journal  of  the 
Convention  itself,  than  that  it  is  impossible  that 
such  a  Constitution  as  the  latter  would  have  been 

recommended  to  the  States  bv  all  the  members  of 

* 

that  Bodv  whose  names  were  subscribed  to  the 
Instrument.”  (Ill  Farrand  Records  of  the  Fed¬ 
eral  Convention,  488-9) 

This  historv  is  exhaustivelv  and  carefullv  reviewed 
*  * 

in  Madison’s  letter  to  Stevenson  under  date  of  Novem¬ 
ber  17,  1830  (III  Farrand  Records  of  the  Federal  Con¬ 
vention,  483-494)  and  by  Charles  Warren  in  The  Mak¬ 
ing  of  the  Constitution,  464-475.  It,  we  believe,  con¬ 
clusively  establishes  that  Clause  1,  Section  8,  Article 
I,  would  have  provided  only  for  laying  and  collecting 


taxes  but  for  the  concern  over  the  old  debts  and  the 
credit  of  the  new  Nation,  that  this  concern  led  to  the 
incorporation  in  the  Taxing  Clause  of  an  express  pro¬ 
vision  for  the  payment  of  the  debts,  that  this  express 
provision  for  payment  of  the  debts  in  turn  led  to  the 
importation  from  the  Articles  of  Confederation j into  the 
Taxing  Clause  of  the  phrase  4 ‘for  the  common  [defence 
and  general  welfare”  solely  to  make  clear  tjhat  the 
power  of  taxation  and  appropriation  was  not  limited  to 
the  payment  of  the  debts,  but  extended  to  all  of  the 
delegated  powers  and  that  the  framers  of  the  Constitu¬ 
tion  never  intended  the  phrase  to  create  any  poi7er  but, 
as  in  the  Articles  of  Confederation,  to  refer  only  to 
the  “specification  of  powers  subjoined  to  it”.  !  (Madi¬ 


son’s  letter  to  Stevenson,  III  Farrand  Records  of  the 
Federal  Convention,  483-494;  Warren  Making  of  the 
Constitution,  474-5;  Tucker,  Judge  Story’s  position 
on  the  So-called  General  Welfare  Clause,  13  American 
Bar  Association  Journal  (July,  August,  1927)  363, 
465.) 

The  testimony  of  Madison  is  entitled  to  the  greatest 
weight.  Madison  was  present  and  active  during  all 
the  debates  on  this  question.  He  was  a  membel  of  the 
Committee  of  Eleven  which  reported  the  claus^  in  its 
present  form.  His  interpretation  was  not  aij  after¬ 


thought,  for  it  was  vigorously  and  clearly  expressed 
prior  to  the  ratification  of  the  Constitution  (Federalist 
Papers  No.  41).  It  is  confirmed  by  the  whole  attitude 
and  purpose  of  the  Convention  from  the  date  when  it 
rejected  Hamilton’s  plan  for  a  central  Government 
with  general  powers.  Not  once  in  all  the  records  of  the 
consideration  of  this  clause  is  there  mention  of  the  in¬ 
terpretation  later  advanced  by  Hamilton.  Even  Ham¬ 
ilton  never  advanced  his  interpretation  until  more  than 
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four  years  after  the  Constitution  was  adopted;  and 
Hamilton  himself  never  claimed  that  the  phrase  was  so 
understood  or  intended  by  the  drafters  of  the  Constitu¬ 
tion.  Madison  attended  the  Convention  continuously 
from  and  after  May  14th.  On  the  other  hand,  Hamilton 
attended  the  Convention  only  irregularly.  Specifically 
he  was  absent  from  all  the  debates  on  this  clause  (III 
Farrand  Records  of  the  Federal  Convention,  588-589). 
He  was  out  of  sympathy  with  the  work  of  the  Conven¬ 
tion  after  its  refusal  to  adopt  the  plan  of  a  central 
Government  with  general  powers.  Obviously  his  inter¬ 
pretation  is  an  attempt  to  add  something  to  the  Con¬ 
stitution  which  had  been  six  times  rejected  by  the  Con¬ 
vention  (Tucker,  Judge  Story’s  Position  on  the  So- 
called  General  Welfare  Clause,  13  American  Bar  Asso¬ 
ciation  Journal,  363-4;  Alber’s  Our  National  Constitu¬ 
tion,  9  Boston  Law  Review,  152,  156-7). 

b. 

The  Constitution  was  ratified  in  the  public  understand¬ 
ing  that  the  power  of  taxation  and  appropriation 
was  limited,  in  accordance  with  the  Madisonian 
interpretation,  to  the  furtherance  of  the  powers 
expressly  delegated. 

The  Federalist  Papers  were  the  campaign  documents 
of  the  proponents  in  the  campaign  for  the  ratification 
of  the  Constitution.  In  No.  41  of  The  Federalist, 
Madison  in  discussing  “the  general  welfare”  phrase 
of  Article  I,  Section  8,  Clause  1  of  the  proposed  Consti¬ 
tution,  said: 

“For  what  purpose  could  the  enumeration  of  par¬ 
ticular  powers  be  inserted,  if  these  and  all  others 
were  meant  to  be  included  in  the  preceding  general 
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power?  Nothing  is  more  natural  nor  contunon  than 
tirst  to  use  a  general  phrase,  and  then  10  explain 
and  qualify  it  by  a  recital  of  particulars^  But  the 
idea  of  an  enumeration  of  particulars  whibh  neither 
explain  nor  qualify  the  general  meaning,  and  can 
have  no  other  effect  than  to  confound  ancjl  mislead, 
is  an  absurdity,  which,  as  we  are  reduced  to  the 
dilemma  of  charging  either  on  the  authors  of  the 
objection  or  on  the  authors  of  the  Constitution,  we 
must  take  the  liberty  of  supposing,  ha^L  not  its 
origin  with  the  latter.”  (The  Federalist  (Lodge 
Ed.)  pp.  257-8.) 

He  then  proceeded  to  point  out  that  the  pbjrase  was 
copied  from  Articles  Three,  Eight  and  Nine  qf  the  Ar¬ 
ticles  of  Confederation  where  its  import  whs,  either 
rhetorical  or  strictly  limited  to  the  narrow1  powers 
given  the  central  Government.  This  was  the  authorita¬ 
tive  and  generally  accepted  view  before  the  people 
wrhen  the  Constitution  w^as  ratified. 

The  Hamiltonian  interpretation  was  not  Advanced 
until  his  Report  on  Manufactures  in  December,  1791. 
At  no  time  during  the  campaign  for  ratification  did 
Hamilton,  who  v~as  the  most  prolific  contributor  to 
The  Federalist  Papers,  ever  controvert  or  question  the 
Madisonian  interpretation.  This  history  of  };he  cam¬ 
paign  for  ratification  establishes  that  every  provision 
of  the  Constitution  was  subjected  to  the  most  critical 
examination  to  make  certain  that  the  powrers  to  be  con¬ 
ferred  upon  a  nevr  central  Government  were  strictly 
defined  and  limited  within  those  expressly  delegated 
and  enumerated.  As  Madison  points  out,  126  amend¬ 
ments  were  proposed  by  the  various  states,  all  looking 
to  a  strict  confinement  of  the  Federal  powers  writhin 
those  expressly  enumerated  and  delegated.  Evqry  pro¬ 
posal  looked  to  a  limitation  and  not  to  an  enlargement 
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of  Federal  powers.  Wliat  is  the  basis  for  supposing 
that  the  taxing  power  alone  should  not  have  been  sub¬ 
jected  to  this  examination  and  to  these  limitations? 
Why  should  it  be  supposed  that  men  who  had  just 
fought  the  Revolutionary  War  to  rid  the  states  of  a 
super-government,  largely  because  it  claimed  un¬ 
limited  powers  of  taxation  and  appropriation,  deliber¬ 
ately  created  a  new  central  Government  with  similarly 
unlimited  powers  of  taxation  and  appropriation?  It 
is  unthinkable  that  the  later  Hamiltonian  construction 
could  have  been  thought  possible  or  the  Constitution 
accepted  in  that  understanding.  This  history  estab¬ 
lishes  beyond  doubt  the  understanding  of  the  people 
that  the  power  of  taxation  and  appropriation  was  lim¬ 
ited  to  the  furtherance  of  the  powers  delegated  to  the 
central  Government  bv  the  Constitution. 

w 

On  this  point,  Mr.  Madison  said  in  part  in  his  letter 
to  Stevenson: 

* 4  Passing  from  this  view  of  the  sense  in  which 
the  terms  common  defence  &  general  welfare  were 
used  bv  the  Framers  of  the  Constitution,  let  us 
look  for  that  in  which  they  must  have  been  under¬ 
stood  by  the  Conventions,  or  rather  by  the  people 
who  thro’  their  Convention,  accepted  &  rati¬ 
fied  it.  And  here  the  evidence  is  if  possible  still 
more  irresistible,  that  the  terms  could  not  have 
been  regarded  as  giving  a  scope  to  federal  Legis¬ 
lation,  infinitely  more  objectionable,  than  any  of 
the  specified  powers  which  produced  such  strenu¬ 
ous  opposition,  and  calls  for  amendments  which 
might  be  safeguards  against  the  dangers  appre¬ 
hended  from  them. 

“Without  recurring  to  the  published  debates  of 
those  Conventions,  which  as  far  as  they  can  be 
relied  on  for  accuracy,  would  it  is  believed  not  im¬ 
pair  the  evidence  furnished  by  their  recorded  pro- 
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ceedings,  it  will  suffice  to  consult  the  lists  of 
amendments  proposed  by  such  of  the  Conventions 
as  considered  the  powers  granted  to  the  ne[w  Gov¬ 
ernment  too  extensive  or  not  safely  defined. 

“Besides  the  restrictive  &  explanatory  amend¬ 
ments  to  the  text  of  the  constitution  it  may  be  ob¬ 
served,  that  a  long  list  was  premised  un^er  the 
name  &  in  the  nature  of  ‘Declarations  of  Rights’; 
all  of  them  indicating  a  jealousy  of  the  federal 
powers,  and  an  anxiety  to  multiply  securities 
against  a  constructive  enlargement  of  them.  But 
the  appeal  is  more  particularly  made  to  tl^e  num¬ 
ber  &  nature  of  the  amendments  proposed  to  be 
made  specific  &  Integral  parts  of  the  Constitu¬ 
tional  text. 

“No  less  than  seven  States,  it  appears,  con¬ 
curred  in  adding  to  their  ratifications,  a  series  of 
amendments,  wch(sic)  they  deemed  requisite.  Of 
these  amendments  nine  were  proposed  by  tne  Con¬ 
vention  of  Masaschusetts ;  five  by  that  of  9.  Caro¬ 
lina;  twelve  by  the  N.  Hampshire;  twenty  jby  that 
of  Virginia;  thirty  three  by  that  of  N.l  York; 
twenty  six  by  that  of  N.  Carolina;  twenty  one  by 
that  of  R.  Island. 

“Here  are  a  majority  of  the  States,  proposing 
amendments,  in  one  instance  thirty  thre^  by  a 
single  State;  all  of  them  intended  to  circuihscribe 
the  powers  granted  to  the  General  Government  by 
explanations  restrictions  or  prohibitions,  without 
including  a  single  proposition  from  a  single  State, 
referring  to  the  terms,  common  defence  &  gen¬ 
eral  welfare;  which  if  understood  to  convey  the 
asserted  power,  could  not  have  failed  to  be  the 
power  most  strenuously  aimed  at  because  evi¬ 
dently  more  alarming  in  its  range,  than  all  the 
powers  objected  to  put  together.  And  that  the 
terms  should  have  passed  altogether  unnoticed  by 
the  many  eyes  which  saw  danger  in  terms  and 
phrases  employed  in  some  of  the  most  minute  and 
limited  of  the  enumerated  powers,  must  |be  re- 


34 


garded  as  a  demonstration,  that  it  was  taken  for 
granted  that  the  terms  were  harmless,  because  ex¬ 
plained  and  limited,  as  in  the  ‘Articles  of  Con¬ 
federation’,  by  the  enumerated  powers  which  fol¬ 
lowed  them.”  (Ill  Farrand,  Records  of  the  Fed¬ 
eral  Convention,  488-9) 


c. 

Fundamental  principles  of  constitutional  construction 
as  well  as  consequences  floiuing  from  the  respec¬ 
tive  interpretations  negative  the  Hamiltonian  in¬ 
terpretation  and  confirm  the  Madisonian  interpre¬ 
tation. 

A  fundamental  fallacy  underlying  the  Hamiltonian 
interpretation  is  the  assumption,  in  contravention  of 
sound  principles  of  constitutional  construction,  that  a 
grant  of  a  power  of  taxation  and  appropriation  is  an 
independent  power  and  purpose  of  Government  unre¬ 
lated  to  and  unlimited  by  the  scope  of  the  govern¬ 
mental  powers  with  which  the  taxing  Government  is 
endowed,  instead  of  a  mere  means  for  implementing 
the  substantive  powers  of  the  taxing  Government 
(John  Randolph  Tucker,  Constitution  of  the  United 
States,  476,  478).  The  levying  of  taxes  and  making  of 
appropriations  are  not  ends  or  purposes  of  govern¬ 
ment.  Governments  are  never  created  merely  to  levy 
taxes  or  to  make  appropriations.  Taxes  and  appro¬ 
priations  are  but  the  instrumentalities  through  which 
the  substantive  powers  and  functions  of  government 
are  exercised.  Thus  the  power  of  every  sovereign 
state  and  it^  political  subdivisions,  acting  under  its 
authority  to  tax  and  make  appropriations,  is  limited  to 
the  purposes  which  the  particular  Government  is  au¬ 
thorized  to  carry  on  as  a  part  of  its  proper  functions. 
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Loan  Association  v.  Topeka,  87  U.  S.  (20  Wjall.)  655; 
Parkersburg  v.  Brown,  106  U.  S.  487 ;  Cole  v.  la  Grange, 
113  U.  S.  1,  9;  Green  v.  Frazier ,  253  U.  S.  233;  Dodge 
v.  Mission  Township ,  (C.  C.  A.  8th,  1901)  107  Fed. 
827 ;  Lowell  v.  Boston,  111  Mass.  454.  This  principle 
applies  to  the  states  even  though  they  possess  all  pow¬ 
ers  of  government  not  expressly  prohibited  to  them, 
except  those  delegated  to  the  Federal  Government. 
Hence,  it  is  impossible  to  construe  the  scope  oi  a  power 
to  tax  and  appropriate  without  regard  to  the  substan¬ 
tive  powers  of  the  Government  of  which  ttje  taxing 
power  is  an  adjunct  and  to  which  the  taxing  power  is 
always  subordinate  in  the  sense  that  it  can  only  exist 
for  and  be  exercised  in  their  behalf.  No  one  )vill  deny 
that  the  Federal  Government  is  one  of  limited,  dele¬ 
gated  and  enumerated  governmental  powers,  j  Martin 
v.  Hunter7 s  Lessee,  1  Wheat.  304,  325;  Gibbohs  v.  Og¬ 
den,  9  Wheat.  1,  198.  Manifestly  to  construe  the  Con¬ 
stitution  as  conferring  upon  the  Federal  Government 
the  powder  to  levy  taxes  and  make  appropriations  for 
purposes  outside  of  the  powers  delegated  to  }t  and  in 
a  field  forbidden  to  it  would  do  violence  to  the  funda¬ 
mental  principles  underlying  our  theory  of  govern¬ 
ment. 

This  fundamental  fallacy  in  the  Hamiltonian  inter¬ 
pretation  is  shown  by  other  considerations.  If,  as  orig¬ 
inally  proposed,  the  Taxing  Clause  merely  authorized 
Congress  “to  lay  and  collect  taxes,  duties,  imppsts  and 
excises’ 7  (5  Elliot’s  Debates,  378),  no  one  wopld  sup¬ 
pose  that  any  power  was  granted  to  tax  and  npake  ap¬ 
propriations  for  any  purposes  other  than  in  further¬ 
ance  of  the  enumerated  powers  (1  Story’s  Commen¬ 
taries  on  the  Constitution,  §  919).  But  if  such  a  clause 
were  construed  as  the  supporters  of  the  Hamiltonian 
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interpretation  construe  the  Taxing  Clause  with  the 
general  welfare  phrase  added,  such  a  clause  would  be 
construed  to  confer  a  power  of  taxation  and  appropria¬ 
tion  purelv  arbitrary  and  unlimited.  This  illustrates 
the  absurdity  of  a  contention  that  a  power  of  taxation 
and  appropriation  may  be  construed  without  reference 
to  the  substantive  powers  of  the  taxing  Government. 
We  submit  that  there  is  no  case  in  American  juris¬ 
prudence  where  a  Constitution  has  ever  been  held  to 
authorize  the  power  of  taxation  and  appropriation  in 
furtherance  of  purposes  removed  from  the  jurisdic¬ 
tion  of  and  forbidden  to  the  taxing  Government. 

That  the  Hamiltonian  interpretation  contravenes 
this  principle  is  sharply  brought  out  by  the  arguments 
of  Justice  Story  in  its  support.  Justice  Story  says  of 
the  addition  to  the  Taxing  Clause  of  the  phrases  “to 
pay  the  debts”  and  “provide  for  the  common  defence 
and  general  welfare”  that: 

“To  this  course  no  opposition  was  made,  because 
it  satisfied  those  who  wished  to  provide  positively 
for  the  public  debts,  and  those  who  wished  to  have 
the  power  of  taxation  coextensive  with  all  consti¬ 
tutional  objects  and  powers.”  (1  Story  on  the  Con¬ 
stitution,  682) 

Manifestly  an  admission  that  the  power  of  taxation 
was  intended  i  to  be  coextensive  with  constitutional 
powers  not  only  fails  to  support  but  destroys  a  conten¬ 
tion  that  the  power  of  taxation  was  intended  to  permit 
the  levying  of  taxes  and  the  appropriation  of  public 
funds  for  purposes  not  within  the  constitutional 
powers.  In  an  attempt  to  escape  this  inevitable  result, 
Justice  Storv  adds  this  sentence: 

“In  other  words,  it  conformed  to  the  spirit  of  the 
resolution;  of  the  convention,  ‘which  authorized 


Congress  to  legislate  in  all  cases  for  the  general 
interests  of  the  Union.’  ”  (1  Story  on  the  Con¬ 
stitution,  682)  j 

j 

Manifestly,  this  attempted  justification  fail^.  The 
proposition  to  endow  Congress  with  power  “\o  legis¬ 
late  in  all  cases  for  the  general  interests  of  the  Union’ ’ 
was  never  adopted  but  expressly  rejected  (Jonn  Ran¬ 
dolph  Tucker,  Constitution  of  the  United  States,  479). 
In  this  connection  it  should  not  be  overlooked  t^iat  Jus¬ 
tice  Story’s  Commentaries  on  the  Constitution  were 
published  in  1833  prior  to  the  publication  of  Madison’s 
Notes  of  Debates  in  the  Federal  Convention. 

The  anomalous  result  which  flows  from  the  Hamil¬ 
tonian  interpretation  and  its  inconsistency  with  the 
theory  of  limited  powers  on  which  the  Constitution  is 
based,  establishes  its  unsoundness  (Madison’s  letter  to 
Stevenson,  III  Farrand,  Records  of  the  Federal  Con¬ 
vention,  483-494;  Warren,  The  Making  of  the  Constitu¬ 
tion,  477-8).  In  his  Constitution  of  the  United  States* 
John  Randolph  Tucker  says  at  page  480: 

4 ‘It  is  an  anomalv  to  hold  that  anv  government  can 
raise  money  except  as  a  means  to  execute  its  own 
power.  Taxation  is  a  great  power;  but  in  itself  it 
does  nothing  except  as  it  is  a  means  for  doipg  that 
which  is  within  the  powers  to  be  carried  oht  by  a 
government.  That  a  government  should  have  this 
great  means  to  execute  the  powers  of  other  govern¬ 
ments  reaches  the  point  of  absurdity.  Why  should 
government  be  given  the  means  to  execute  a  power 
which  is  denied  to  it  and  confided  to  another?  Why 
give  it  the  power  to  help  another  to  do  vHhat  is 
denied  to  it?  If  Congress  cannot  be  trusted  with 
the  grant  of  a  power,  why  give  unlimited  discre¬ 
tion  to  Congress  to  raise  money  to  enable  one  not 
entrusted  with  the  power  by  Congress  to  perform 
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it.  Can  such  folly  be  attributed  to  the  framers  of 
the  Constitution?  ” 

Charles  Warren  says  at  page  9  of  Congress  as  Santa 
Claus : 

“In  other  words,  under  this  construction,  the 
anomalous  result  is  produced  that  though  Con¬ 
gress  may  have  no  power  to  create  or  administer 
a  specific  instrumentality,  it  may,  nevertheless,  ap¬ 
propriate  money  raised  by  taxation  to  maintain 
such  an  instrumentality.  ” 

Still  another  anomalous  result  follows  from  the 
Hamiltonian  interpretation.  Article  I,  Section  8, 
Clause  2,  gives  Congress  the  power  “To  borrow  money 
on  the  credit  of  the  United  States”.  Since  this  clause 
does  not  contain  any  “general  welfare  clause”,  clearly 
under  the  Hamiltonian  theory  there  is  no  implied  power 
to  appropriate  borrowed  money  “for  the  general  wel¬ 
fare”.  The  result  of  such  an  interpretation  is  that, 
while  Congress  may  raise  money  either  by  taxation  or 
borrowing,  it  may  appropriate  the  money  raised  by 
taxation  for  any  purpose  deemed  within  the  general 
welfare,  but  may  not  appropriate  the  money  raised  by 
borrowing  except  in  furtherance  of  the  enumerated 
powers.  No  intimation  of  such  a  distinction  can  be 
found  in  the  records  of  the  Convention.  Not  onlv  does 
such  a  distinction  seem  irrational,  but  had  such  a  dis¬ 
tinction  been  intended,  it  is  unbelievable  that  it  would 
not  appear  from  the  Records  of  the  Debates  in  the 
Convention. 

Finally,  any  interpretation  which  results  in  convert¬ 
ing  the  Federal  Government  from  one  of  limited 
powers  to  one  of  unlimited  powers  is  inadmissible.  Yet 
that  is  the  inevitable  result  of  the  Hamiltonian  inter- 
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pretation.  In  the  Note  appended  to  his  Letter  to 
Speaker  Stevenson,  Madison  said  in  part :  j 

“3.  A  power  to  appropriate  money,  without  a 
power  to  apply  it  in  execution  of  the  object  of  ap¬ 
propriation,  could  have  no  effect  but  to  lo^k  it  up 
from  public  use  altogether;  and  if  the  appropriat¬ 
ing  power  carries  with  it  the  power  of  application 
and  execution,  the  distinction  vanishes^  The 
power,  therefore,  means  nothing,  or  what  i^>  worse 
than  nothing,  or  it  is  the  same  thing  w^th  the 
sweeping  power  ‘to  provide  for  the  common  de¬ 
fense  and  general  welfare.’  ”  (IX  Madison  Writ¬ 
ings,  431 )  j 

See  also  Warren,  The  Making  of  the  Constitution,  477- 
8;  Henry  St.  George  Tucker,  Story’s  Position  on  the 

So-called  General  Welfare  Clause,  13  American  Bar 
Association  Journal,  363-468. 

I 

.  I 

d.  J 

No  supposed  practice  of  Congress  may  be  successfully 
urged  to  sustain  the  Hamiltonian  interpretation. 

In  the  first  place  this  contention  fails  for  l^ck  of 
sound  basis  in  fact.  It  will  be  found  that  appropria¬ 
tions  cited  as  not  in  furtherance  of  the  enumerated 
powers  were,  in  fact,  generally  rested  upon  sopie  ex¬ 
press  power.  There  probably  was  not  a  single  [excep¬ 
tion  until  after  the  Civil  War.  All  such  doubtful)  legis¬ 
lation  was  vigorously  opposed  in  Congress  an4  from 
the  White  House  (Charles  Warren,  Congress  as  j  Santa 
Claus,  Part  One).  But  in  any  event,  legislative  and 
executive  practice,  no  matter  how  long  continued,  re¬ 
peated  and  generally  unquestioned  cannot  be  followed 
against  a  “conviction  that  such  legislation  is  cjlearly 
incompatible  with  the  supreme  law  of  the  land  ’  ’.  j  Field 
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v.  Clark ,  143  U.  S.  649,  691 ;  Maynard  v.  Hill,  125  U.  S. 
190,  204;  Fairbank  v.  United  States,  181  U.  S.  283,  306- 
311.  Furthermore,  such  an  alleged  practice  is  not  per¬ 
suasive  because  usually,  and  perhaps  always,  there  was 
heretofore  no  opportunity  to  question  its  validity  in 
the  courts.  Thus  this  court  in  Miles  Planting  Co.  v. 
Carlisle ,  5  Appeal  Cases,  District  of  Columbia,  138  at 
page  161,  denied  the  weight  of  this  same  alleged  con¬ 
gressional  practice : 

“All  such  acts,  however,  no  matter  how  worded 
or  devised,  have  met  with  determined  opposition 
and  denial  of  power  at  all  times ;  and  it  cannot  be 
said  that  they  have  ever  received  general  consent 
or  acquiescence.  The  fact  that  moneys  have  often 
been  paid  out  under  acts  of  doubtful  or  question¬ 
able  validity  can  have  no  great  weight,  under  a 
system  where  the  question,  by  reason  of  difficul¬ 
ties  before  alluded  to,  is  so  hard  to  be  raised  in  an 
effective  manner. 

“But  if  there  had  been  a  practice  by  Congress, 
uniform  and  generally  acquiesced  in,  our  opinion  is 
so  clearly  against  the  validity  of  this  act  that  we 
could  not  be  controlled  by  it  in  the  performance  of 
our  duty.  No  time,  no  acquiescence,  no  estoppel 
runs  against  the  people  under  the  protection  of  our 
written  Constitution.  ’  ’ 

Since  there  is  no  pretense  that  the  appropriations 

here  under  examination  are  in  furtherance  of  anv  of 

•> 

the  enumerated  powers,  it  is,  we  submit,  clear  that 
such  appropriations  are  not  authorized  under  the  Con¬ 
stitution  and  if  any  of  the  statutes  under  examination 
purport  to  authorize  them,  they  are  to  that  extent  void 
as  in  excess  of  constitutional  power.  Duke  Power  Co. 
v.  Greenwood  County ,  10  Fed.  Supp.  854;  Washington 
Water  Power  Co.  v.  City  of  Couer  d'Alene,  9  Fed. 
Supp.  263;  Tennessee  Public  Service  Co.  v.  City  of 
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Knoxville  (Tennessee  Chancery  Court)  Unteported, 
decided  July  17, 1935.  I 


Even  if  congress  may  lay  taxes  and  make  appropria¬ 
tions  FOR  PURPOSES  NOT  WITHIN  THE  ENUMERATED 
POWERS,  IT  MAY  NOT  APPROPRIATE  FOR  PURPOSES  LOCAL 
NOT  GENERAL,  STATE  NOT  NATIONAL,  OR  PRIVATE  NOT 
PUBLIC;  AND  HENCE,  THE  APPROPRIATIONS  UNDER  EX¬ 
AMINATION  ARE  IN  ANY  EVENT  NOT  AUTHORIZED  BY 
THE  CONSTITUTION. 

Even  Hamilton  and  his  supporters  conceded  that  the 
power  of  taxation  and  appropriation  may  only  [be  exer¬ 
cised  under  the  Constitution  for  4 ‘purposes  *  *  * 

of  general,  not  local,  National,  not  State,  penefit.” 
Monroe’s  Views  on  Internal  Improvements,  [Message 
to  the  House  of  Representatives,  May  4,  [L822,  II 
Richardson’s  Messages  and  Papers  of  the  Presidents, 
164,  173;  Hamilton,  IV  Hamilton’s  Works  (Constitu¬ 
tion)  152;  1  Story,  Commentaries  on  the  Constitution 
(5th  Ed.)  Sec.  922. 

Some  things  are  in  their  very  nature  inherently 
local.  Their  essentially  local  character  is  not  changed 
by  the  circumstance  that  similar  local  objects  may  exist 
in  every  community  in  the  United  States.  For  [illustra¬ 
tion,  a  City  Hall  or  municipal  building  is  essentially 
local.  A  local  utility  service,  such  as  water,  gas  or  elec¬ 
tricity  inescapably  falls  within  the  same  classification. 
Even  under  the  Hamiltonian  construction  of  tpe  Tax¬ 
ing  Clause,  such  essentially  local  matters  maj-  not  be 
made  the  object  of  Federal  appropriations.  The  Fed¬ 
eral  Government  by  a  mere  multiplication  of  itk  excur¬ 
sions  into  matters  of  strictly  local  concern  cannot  con- 
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vert  them  into  matters  of  National  concern  or  general 
welfare,  and  hence,  constitutional  objects  of  Federal 
appropriations. 

The  principle  that  the  power  of  Federal  taxation  and 
appropriation  may  not  be  exercised  for  State  as  dis¬ 
tinguished  from  National  purposes  not  only  rests  upon 
incontrovertible  principle,  but  also  has  been  repeatedly 
stated  by  the  highest  authority.  In  Gibbons  v.  Ogden , 
22  U.  S.  (9  Wheat.)  1  (1824),  Chief  Justice  Marshall 
said  at  page  199:  “Congress  is  not  empowered  to  tax 
for  those  purposes  which  are  within  the  exclusive  prov¬ 
ince  of  the  States”.  In  the  Passenger  Cases ,  48  U.  S. 
(7  How.)  283  (1849)  at  page  446  Mr.  Justice  Catron 
said:  “Nor  has  Congress  power  to  lay  taxes  to  pay  the 
debts  of  a  State,  nor  to  provide  by  taxation  for  its  gen¬ 
eral  welfare”.  Judge  Cooley  at  page  108  of  Cooley  on 
Taxation  says:  “State  expenses  are  not  to  be  provided 
for  bv  Federal  taxation”  Justice  Samuel  F.  Miller 
says  at  page  247  of  his  Lectures  on  the  Constitution  of 
the  United  States : 

“The  United  States  being  a  limited  form  of  gov¬ 
ernment,  one  of  the  restrictions  to  which  it  is  sub¬ 
ject  is  in  regard  to  its  power  to  levy  taxes.  The 
States  may  levy  them  for  a  great  many  purposes 
for  which  Congress  cannot,  because  to  the  States 
belong  all  the  powers  not  delegated  to  Congress.” 

“Congress  may  levy  and  collect  taxes  for  legitimate 
purposes  of  the  National  Government,  but  not  for  the 
purposes  of  State  Governments.”  Cloud ,  etc.  v.  Cole¬ 
man,  etc.,  64  Ky.  548,  588  (1866).  The  same  principle 
governs  the  taking  of  property  by  taxation  and  by 
eminent  domain  (F allbrook  Irrigation  Dist.  v.  Bradley , 
164  U.  S.  112,  161) ;  and  the  Federal  Government  may 
not  take  property  by  eminent  domain  for  a  State  pub- 
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lie  purpose,  but  only  for  a  National  public  purpose. 
Kohl  v.  United  States,  91  U.  S.  367;  United  States  v. 
Certain  Lands  in  the  City  of  Louisville,  78  Fed.  (2d) 
684,  687. 

It  will  hereinafter  be  pointed  out  that  the  nature  of 
the  purpose  to  which  public  monies  is  being  applied  is 
determined  by  the  essential  character  of  the  direct  ob¬ 
ject  of  the  expenditure  and  not  by  incidental  or  indirect 
effects.  It  is  manifest  that  if  the  construction  pnd  op¬ 
eration  of  local  utility  services  in  a  municipality  can 
be  said  to  be  a  public  purpose  at  all,  it  is  inescapably  a 
State  and  not  a  National  purpose. 

Finally,  the  proposition  that  the  power  of  taxation 
and  appropriation  may  only  be  exercised  in  further¬ 
ance  of  a  public  purpose  is  inherent  in  our  system  of 
Government.  To  lay  taxes  for  private  purposes  is  to 
take  property  without  due  process  of  law.  The  same 
limitation  applies  to  appropriations  of  tax  money.  In 
Loan  Association  v.  Topeka,  87  U.  S.  (20  Wall.)  655  at 
664,  Mr.  Justice  Miller,  after  reviewing  the  whole  sub¬ 
ject,  says: 

“We  have  established,  we  think,  beyond  cavil 
that  there  can  be  no  lawful  tax  which  is  not  }aid  for 
a  public  purpose.”  I 

This  limitation  upon  the  power  of  taxation  and  appro¬ 
priation  applies  even  to  states  exercising  general  legis¬ 
lative  power.  Before  the  adoption  of  the  Fourteenth 
Amendment,  it  was  applied  as  a  limitation  inherent  in 
our  system  of  government  (taxation  and  appropriation 
being  merely  means  of  implementing  the  powers  Iff  gov¬ 
ernment)  ;  and  since  the  adoption  of  the  Fourteenth 
Amendment,  a  violation  of  the  principle  has  be^n  held 
to  constitute  a  taking  of  property  without  due  process 
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of  law.  Loan  Association  v.  Topeka ,  supra ;  Parkers¬ 
burg  v.  Brown ,  106  U.  S.  487 ;  Cole  v.  City  of  La  Grange , 
113  U.  S.  1;  F allbrook  Irrigation  District  v.  Bradley , 
164  U.  S.  112,  161;  Madisonville  Traction  Co.  v.  St. 
Bernard  Mining  Co.,  196  U.  S.  239,  251-2;  Dodge  v. 
Mission  Township  (C.  C.  8th),  107  Fed.  827;  Loivell  v. 
Boston ,  111  Mass.  454.  Clearlv  the  same  limitation 
applies  to  the  Federal  power  of  taxation  and  appro¬ 
priation  both  under  sound  principles  of  constitutional 
construction  and  the  limitations  of  the  Fifth  Amend¬ 
ment;  and  it  iwas  so  held  by  this  court  in  Miles  Plant¬ 
ing  Co.  v.  Carlisle ,  supra,  where  the  court  said  at  page 
158 : 

“We  think  the  authorities  cited  above  establish 
beyond  question  that  the  power  of  taxation,  in  all 
free  governments  like  ours,  is  limited  to  public  ob¬ 
jects  and  purposes  governmental  in  their  nature. 
Xo  amount  of  incidental  public  good  or  benefit  will 
render  valid  taxation,  or  the  appropriation  of  rev¬ 
enues  to  be  derived  therefrom,  for  a  private  pur¬ 
pose.  * 9 

The  application  of  the  principle  that  the  power  of 
taxation  and  appropriation  may  be  exercised  only  in 
furtherance  of  a  public  purpose  requires  a  considera¬ 
tion  of  two  corollaries.  First,  the  public  purpose  which 
will  sustain  a  tax  or  appropriation  must  be  a  public 
purpose  of  or  from  the  standpoint  of  the  taxing  Gov¬ 
ernment.  That  it  may  be  a  public  purpose  of  or  for 
another  Government  is  insufficient.  Second ,  whether 
the  tax  or  appropriation  is  for  a  public  purpose  must 
be  determined  by  the  essential  character  of  the  direct 
object  of  the  expenditure.  It  may  not  be  sustained  by 
an  indirect,  ‘collateral  or  incidental  effect  upon  some 
public  purpose  of  the  taxing  Government. 


Judge  Cooley  at  page  108  in  Cooley  on  Taxation, 
points  out  that  what  may  be  a  public  purpose  !  tor  one 
taxing  government  may  not  be  a  public  purpose  for 
another  taxing  government. 

“In  considering  the  legality  of  the  purpose  of 
any  particular  tax,  a  question  of  first  importance 
must  always  concern  the  grade  of  the  government 
which  assumes  to  levy  it.  The  ‘ public’  that  is  con¬ 
cerned  in  a  legal  sense  in  any  matter  of  govern¬ 
ment  is  the  public  the  particular  government  has 
been  provided  for;  and  the  ‘public  purpose’  for 
which  that  government  may  tax  is  one  which  con¬ 
cerns  its  own  people,  and  not  some  other  people 
having  a  government  of  its  own,  for  whosi  wants 
taxes  are  laid.  There  may,  therefore,  be  4  public 
purpose  as  regards  the  Federal  Union, |  which 
would  not  be  such  as  a  basis  for  State  taxation, 
and  there  may  be  a  public  purpose  which  would  up¬ 
hold  State  taxation,  but  not  the  taxation  which  its 
municipalities  would  be  at  liberty  to  vote  and  col¬ 
lect.  The  purpose  must  in  every  instance  pertain 
to  the  sovereignty  ivith  which  the  tax  originates; 
it  must  be  something  within  its  jurisdiction  so  as 
to  justify  its  making  provision  for  it.”1  j 

To  constitute  a  public  purpose  of  the  Federal  Gov¬ 
ernment,  therefore,  it  is  necessary  that  the  purpose  be 
a  National  public  purpose  and  it  is  not  sufficient  that 
the  purpose  may  be  a  public  purpose  from  the  stand¬ 
point  of  a  state  or  a  municipality.  Kohl  v.  United 
States ,  supra;  United  States  v.  Certain  Lands  \in  the 
City  of  Louisville ,  78  Fed.  (2d)  684,  687.  In  tlnited 
States  v.  Certain  Lands  in  the  City  of  Louisville ,  supra , 
the  court  said  at  page  687 : 

1  The  principle  involved  finds  illustration  in  Hubbard  v.  Fitzsimmons , 
57  Ohio  State  436,  49  N.  E.  477 ;  State  ex  rel  Owen ,  Attorney  General 
v.  Donald,  Secretary  of  State,  160  Wis.  21,  151  N.  W.  331,  365. 
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“Decisions  dealing  with  condemnation  proceed¬ 
ings  are  to  be  considered  in  the  light  of  the  powers 
possessed  by  the  sovereign  seeking  to  exercise  the 
right.  What  is  a  public  use  under  one  sovereign 
may  not  be  a  public  use  under  another.  Clark  v. 
Nash,  supra.  The  state  and  federal  governments 
are  distinct  sovereignties,  each  independent  of  the 
other  and  each  restricted  to  its  own  sphere.  Kohl 
v.  United  States,  supra.  Neither  can  invade  or 
usurp  the  rightful  powers  or  authority  of  the  other. 
Hammer  v.  Dagenhart,  247  U.  S.  251,  275,  276,  38 
S.  Ct.  529,  62  L.  Ed.  1101,  3  A.  L.  R.  649,  Ann.  Cas. 
1918E,  724;  Child  Labor  Tax  Case,  259  U.  S.  20, 
37,  42  S.  Ct.  449,  66  L.  Ed.  817,  21  A.  L.  R.  1432. 
In  the  exercise  of  its  police  power  a  state  may  do 
those  things  which  benefit  the  health,  morals,  and 
welfare  of  its  people.  The  federal  government  has 
no  such  power  within  the  states.” 

It  seems  clear  that  a  municipality  in  operating  a  lo¬ 
cal  utility  acts  in  a  proprietary  and  not  a  govern¬ 
mental  capacity.  Los  Angeles  v.  Los  Angeles  Gas  Cor¬ 
poration i,  251  U.  S.  32;  South  Carolina  v.  United  States , 
199  U.  S.  437;  Ohio  v.  Helvering ,  292  U.  S.  360; 
Maumee  Valley  Electric  Co.  v.  Schlesinger ,  Supt.  of 
Public  Works ,  33  Fed.  (2d)  318  (reversed  on  other 
grounds  73  Law  Ed.  963) ;  North  Dakota  v.  Olsen ,  33 
Fed.  (2d)  848.  But  in  any  event,  it  is  clear  that  the 
Federal  Government  has  no  power  or  duty  to  construct 
and  operate  or  provide  for  the  construction  and  opera¬ 
tion  of  public  utilities  in  muncipalities ;  and  such  an 
object  is,  if  not  private,  at  least  solely  a  state  or  muni¬ 
cipal  purpose,  and  therefore  it  is  not  a  public  purpose 
from  the  standpoint  of  the  Federal  Government. 

Turning  to  the  second  corollary  of  the  proposition 
that  the  power  of  taxation  and  appropriation  may  only 
be  exercised  in  furtherance  of  a  public  purpose  of  the 
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taxing  government,  nothing  is  better  settled  than  that 
whether  the  purpose  is  a  public  purpose  from  the 
standpoint  of  the  taxing  government  depends  upon  the 
essential  character  of  the  direct  object  of  the  expendi¬ 
ture  and  not  upon  any  indirect,  incidental  or  collateral 
effect  upon  public  purposes  of  the  taxing  government. 
In  Loan  Association  v.  Topeka ,  supra ,  Mr!  Justice 
Miller  says  at  page  665 :  j 

‘‘But  in  the  case  before  us,  in  which  the  towns 
are  authorized  to  contribute  aid  by  way  of  taxa¬ 
tion  to  any  class  of  manufacturers,  the^re  is  no 
difficulty  in  holding  that  this  is  not  such  a  public 
purpose  as  we  have  been  considering.  ,If  it  be 
said  that  a  benefit  results  to  the  local  public  of  a 
town  by  establishing  manufacturers,  the  sime  may 
be  said  of  any  other  business  or  pursuit  which 
employs  capital  or  labor.  The  merchant,  the 
mechanic,  the  innkeeper,  the  banker,  the  builder, 
the  steamboat  owner  are  equally  promoters  of  the 
public  good,  and  equally  deserving  the  aid  of  the 
citizens  bv  forced  contributions.  No  lin6  can  be 
drawn  in  favor  of  the  manufacturer  which  would 
not  open  the  coffers  of  the  public  treasury  to  the 
importunities  of  two-thirds  of  the  business  men 
of  the  citv  or  town.” 

In  Miles  Planting  Co.  v.  Carlisle ,  supra ,  this  court, 
in  holding  that  an  appropriation  of  federal  funds  to 
pay  a  bounty  to  sugar  producers  was  for  a  private  and 
not  a  public  purpose,  said  in  part  at  page  158  :: 

“  *  *  *  No  amount  of  incidental  public  good  or 
benefit  will  render  valid  taxation,  or  tlie\  appro¬ 
priation  of  revenues  to  be  derived  therefrom,  for 
a  private  purpose .” 

In  Dodge  v.  Mission  Township ,  supra,  Sanborn,  C.  J. 
in  striking  down  bounties  by  cities  to  sugar  mills,  said 
at  page  830 : 

I 

| 

j 
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“Speaking  generally,  a  public  purpose  is  a  gov¬ 
ernmental  purpose ,  one  of  the  purposes  for  which 
governments  are  instituted  and  maintained  among 
men,  such  as  the  maintenance  of  order,  the  pre¬ 
vention  and  punishment  of  crime,  the  care  of  high¬ 
ways,  the  relief  of  the  destitute,  the  education  of 
youth,  the  erection  of  buildings  for  the  use  of 
schools  and  of  the  officers  of  the  government;  while 
a  private  object  is  one  which  is  ordinarily  sought 
and  attained  by  individuals  or  private  associations 
of  individuals,  such  as  the  cultivation  of  the  soil, 
the  manufacture  of  useful  and  attractive  articles, 
the  purchase  and  sale  of  merchandise,  and  the 
thousand  and  one  purposes  which  enlist  individual 
enterprise  and  energy  in  a  complex  and  advancing 
civilization.” 

One  of  the  best  discussions  of  the  principle  is  in 
Lowell  v.  Boston ,  supra.  In  that  case  the  Supreme 
Judicial  Court  of  Massachusetts,  in  holding  that  an  at¬ 
tempt  of  the  City  of  Boston  to  extend  aid  for  the  recon¬ 
struction  of  property  damaged  by  the  Boston  fire  of 
1872  did  not  constitute  a  public  purpose,  said  at  pages 
460-1 : 


“The  power  to  levy  taxes  is  founded  on  the 
right,  duty  and  responsibility  to  maintain  and  ad¬ 
minister  all  the  governmental  functions  of  the 
State,  and  to  provide  for  the  public  welfare.  To 
justify  any  exercise  of  the  power  requires  that  the 
expenditure  which  it  is  intended  to  meet  shall  be 
for  some  public  service,  or  some  object  which  con¬ 
cerns  the  public  welfare.  The  promotion  of  the 
interests  of  individuals,  either  in  respect  of  prop- 
ertv  or  business,  although  it  mav  result  inciden- 
tally  in  the  advancement  of  the  public  welfare,  is, 
in  its  essential  character,  a  private  and  not  a  pub¬ 
lic  object.  However  certain  and  great  the  result¬ 
ing  good  to  the  general  public,  it  does  not,  by  rea- 
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son  of  its  comparative  importance,  cease  |  to  be  in¬ 
cidental.  The  incidental  advantages  to  the  public, 
or  to  the  State,  which  result  from  the  promotion 
of  private  interests,  and  the  prosperity  of  private 
enterprises  or  business,  does  not  justify  their  aid 
by  the  use  of  public  money  raised  by  taxation,  or 
for  which  taxation  may  become  necessarjy.  It  is 
the  essential  character  of  the  direct  object  of  the 
expenditure  which  must  determine  its  validity ,  as 
justifying  a  tax ,  and  not  the  magnitude  of  the  in¬ 
terests  to  be  affected,  nor  the  degree  to  wlhich  the 
general  advantage  of  the  community,  and  (thus  the 
public  welfare,  may  be  ultimately  benefited  by 
their  promotion.” 

I 

To  the  effect  that  a  public  purpose  means  a  govern¬ 
mental  purpose  and  that  the  tax  must  affect  inhabi¬ 
tants  as  a  community  and  not  merely  as  individuals, 
see  Stanley  v.  Jeffries ,  86  Mont.  114,  284  Pac.  134; 
Stevenson  v.  Port  of  Portland,  82  Ore.  576,  1]62  Pac. 
509  (1917).  The  circumstance  that  a  proposed  expen¬ 
diture  would  indirectly  benefit  the  community  through 
increased  taxable  values,  enhancement  of  property 
values  generally  and  increased  employment  hnd  the 
like  does  not  constitute  a  public  purpose.  Loah  Asso¬ 
ciation  v.  Topeka,  supra ;  Eyers  Woolen  Co.  vl  Town 
of  Gil  sum,  84  N.  H.  1, 146  Atl.  511 ;  Bolton  v.  W)iarton, 
163  So.  Car.  242,  161  S.  E.  454,  457 ;  In  Re  Opinion  of 
Judges  (S.  D.)  240  N.  W.  600.1 

The  principle  that  whether  the  purpose  of  a 
appropriation  is  public  from  the  standpoint  of  t 
ing  government  must  be  determined  by  a  consid 

1  See  also  Central  Branch  U.  P.  JR.  Co.  v.  Smith ,  25  Kans.  5t25,  533; 
English  v.  Illinois,  96  Ill.  566;  Michigan  Sugar  Co.  v.  Auditor]  General 
(Mich.),  83  N.  W.  625;  Oxnard  Beet  Sugar  Co.  v.  Nebraska,  1 73  Neb. 
66;  Matter  of  E.  B.  Warehouse  <§r  Mfg.  Co.,  96  N.  Y.  42;  Whiting  v. 
Sheboygan,  etc.  R.  R.  Co.,  25  Wis.  167,  180;  People  v.  Parks,  158  Calif. 
624,  639. 
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of  the  essential  character  of  the  direct  object  of  the  ex¬ 
penditure  and  not  by  indirect  effects,  applies  with  pe¬ 
culiar  force  to  the  Federal  Government.  Miles  Plant¬ 
ing  Co.  v.  Carlisle ,  supra ,  Loc.  Cit.  157.  Indeed  it  is 
an  application  of  the  principle  which  in  all  cases,  as 
the  Supreme  Court  has  recently  had  occasion  to  re¬ 
state,  defines  the  limits  of  Federal  power  and  prevents 
the  Federal  Government  from  becoming  a  government 
of  unlimited  powers.  Schechter  v.  United  States ,  295 
U.  S.  495.  It  has  recently  been  applied  for  the  precise 
purpose  of  determining  whether  an  object  sought  to 
be  accomplished  was  a  public  purpose  from  the  stand¬ 
point  of  the  United  States.  United  States  v.  Certain 
Lands  in  the \  City  of  Louisville ,  78  Fed.  (2d)  684,  687- 
688.  This  principle  is,  of  course,  applicable  to  a  de¬ 
termination  whether  the  purpose  of  an  appropriation 
is  local  or  general,  state  or  national,  as  well  as  to 
whether  the  purpose  is  public. 

It  seems  to  be  conceded  (as  obviously  it  must  be) 
that  the  construction  and  operation  of,  or  the  provision 
for,  local  utilities  in  municipalities  is  not  a  public  pur¬ 
pose  from  the  standpoint  of  the  Federal  Government. 
But  the  Government  contends  that  the  appropriation 
is  for  a  public  use  because  the  construction  of  duplicate 
local  utilities  by  the  recipients  of  the  loans  and  grants 
will  furnish  employment  during  the  period  of  con¬ 
struction.  It  is  doubtful  whether  the  construction  of 
a  local  utility  to  duplicate  an  existing  utility  with  the 
probable  effect  of  throwing  employees  of  the  existing 
utility  into  the  ranks  of  the  unemployed  could  be  re¬ 
garded  as  even  indirectly  and  incidentally  relieving 
national  unemployment,  or  whether  the  consequent  de¬ 
struction  of  existing  investment  of  some  citizens,  in 
many  cases  wholly  or  partially  dependent  thereon  for 
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support,  has  any  rational  relation  to  the  dinjunution 
of  unemployment  or  the  solution  of  the  relief  pjroblem. 
But  if  the  doubtful  assumption  that  indirect  or  col¬ 
lateral  advantages  will  flow  from  the  construction  of 
duplicate  local  utilities  by  the  recipients  of  the  Fed¬ 
eral  appropriation  be  indulged,  it  is  nevertheless  true 
that  the  direct  object  of  the  appropriation  is  (1|)  a  pri¬ 
vate  proprietary  business  and  hence  private  purpose, 
(2)  a  purely  local  purpose,  and  (3)  if  it  could  be  con¬ 
ceived  to  be  in  any  sense  public,  then  clearly  a  sfate  and 
not  a  national  public  purpose ;  and  under  the  cas^s  here¬ 
inbefore  cited  the  nature  of  the  purpose,  whether  public 
or  private,  must  be  tested  by  a  consideration  of  the 
direct  object  of  the  appropriation  or  tax  and  not  by 
any  indirect,  collateral  or  incidental  effects  produced 
by  that  object. 

In  United  States  v.  Certain  Lands  in  the  City  of 
Louisville ,  supra,  the  court  expressly  overruled  ^he  con¬ 
tention  that  the  fact  that  the  low  cost  housing  project 
would  indirectly  and  incidentally  relieve  unemployment 
converted  the  direct  object  into  a  public  purpose  from 
the  standpoint  of  the  National  Government^  The 
soundness  of  this  conclusion  seems  manifest.  If  the 
Federal  Government  were  to  appropriate  fiinds  to 
double  the  police  force  and  the  fire  department  in 
every  city  in  the  land,  it  would  clearly  tend  to  relieve 
unemployment;  but  it  obviously  would  not  be  an  ap¬ 
propriation  for  a  public  national  purpose.  Grants  of 
public  funds  to  people  to  enable  them  to  employ  ser¬ 
vants,  grants  to  corporations  to  build  manufactories, 
and  subsidies  to  any  business  or  industry  would, 
viewed  by  themselves,  relieve  unemployment,  although 
the  ultimate  effect  upon  the  country  as  a  whole  would 
doubtless  be  disastrous.  But  clearly  such  grants  could 


not  be  sustained  as  for  a  national  public  purpose. 
Manifestly,  the  mere  indirect  and  incidental  relief  of 
unemployment,  cannot  be  made  the  basis  for  the  exer¬ 
cise  of  Federal  power  in  matters  where  it  would  not 
otherwise  exist;  for  if  that  were  not  so  then  there 
obviously  would  be  no  limit  to  Federal  power.  To  the 
extent  that  the  Federal  Government  can  relieve  unem¬ 
ployment,  it  must  do  so  by  constitutional  means  and 
methods. 

For  these;  reasons,  even  if  the  Federal  power  of 
taxation  and  appropriation  may  be  exercised  for  pur¬ 
poses  not  within  the  enumerated  powers,  it  neverthe¬ 
less  follows  that  the  acts  complained  of,  and  the  Fed¬ 
eral  statutes  under  examination  if  construed  to  em¬ 
brace  them,;  are  severally  bevond  the  constitutional 
power  of  the  Federal  Government. 

B. 

The  Case  at  bar  Involves  the  Appropriation  of  Bor¬ 
rowed  Funds;  and  Under  no  Theory  may  Bor¬ 
rowed  Funds  be  Appropriated  Other  Than  in 
Furtherance  of  the  Enumerated  Powers. 

Title  II  of  the  N.  I.  R.  A.  is,  by  Section  210  (a), 
financed  by  borrowing.1  The  congressional  power  to 


i  Senator  Wagner,  the  author  of  the  bill,  pointed  this  out  in  explain¬ 
ing  it  on  the  opening  day  of  the  hearings,  before  the  Senate  Committee 
on  Finance;  he  said: 

“The  $3,300,000,000  required  to  carry  out  the  purposes  of  the 
bill  are  to  be  raised  by  Government  borrowing  and  provision  is  to 
be  made  foil  the  imposition  of  a  tax  sufficient  to  pay  the  interest 
and  retire  the  Government  obligations  issued  to  finance  the  con¬ 
struction  program.”  Senate  Hearings,  on  S.  1712  and  H.  R.  5755, 
73d  Cong.,  1st  Sess.,  p.  11. 

This  was  what  the  President  had  requested;  tax  revenue  was  to  be 
used  only  for  *  *  interest  and  amortization  on  the  cost  ’  See  his  Message, 
77  Cong.  Rec.  part  4,  p.  3549  (May  17,  1933).  This  use  of  the  tax 
funds  was  directed  by  the  House  Committee  Report.  See  House  Report 
No.  159,  73d  Cong.,  1st  Sess.,  p.  7. 
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borrow  is  defined  by  Article  I,  Section  8,  Clause  2  of 
the  Constitution  which,  unlike  the  Taxing  Clhuse,  con¬ 
tains  no  general  welfare  phrase,  but  simply  authorizes 
Congress  I 

i 

I 

“To  borrow  money  on  the  credit  of  the  United 
States ; ’ \ 

i 

■  #  i 

The  Hamiltonian  interpretation  of  the  ^pending 
power  of  Congress  admittedly  rests  entirely  iipon  the 
general  welfare  phrase  in  Clause  1,  Section  8,  Article 
I  of  the  Constitution;  and  the  general  welfare  phrase, 
which,  according  to  Hamilton,  gives  the  broa&  power 
of  spending  money  raised  by  taxation,  concede^ly  does 
not  apply  to  any  of  the  succeeding  grants  of  p(}wer.  It 
is  applicable  to  the  taxing  power  alone.  1  Stojry  Com¬ 
mentaries  on  the  Constitution,  Sections  906-9lj3. 

Hence,  under  the  Hamiltonian  theory  it  is  clear  that 
there  is  no  implied  power  to  “borrow  money’ *  for  the 
“general  welfare”.  Indeed,  any  other  construction 
\vould  destroy  even  the  meager  Hamiltonian  limitation 
upon  the  power  of  taxation  and  appropriate^  of  tax 
money  (that  is,  that  while  appropriations  of  money 
raised  by  taxation  need  not  be  limited  to  the  enumer¬ 
ated  powers,  money  so  raised  may  not  be  appropriated 
except  for  purposes  general  not  local,  National  not 
State,  and  public  not  private) ;  for  otherwise  Congress 
could  create  a  debt  for  any  purpose  and  then  tax  to  pay 
the  debt.  United  States  v.  Realty  Co.,  163  U.  S|  427. 

Assuming  that  the  framers  ever  intended  the  Hamil¬ 
tonian  interpretation  of  the  taxing  powder  (wljich  we 
think  it  clear  they  did  not),  it  vrould  necessarily  follow 
that  they  made  a  deliberate  distinction  between  the 
power  to  appropriate  money  raised  by  taxation  and 
the  power  to  appropriate  borrowed  funds.  On  tjhat  as- 


sumption  this  distinction  is  clear  and  definite  and  may 
not  be  ignored.  It,  therefore,  follows  that  the  appro¬ 
priation  under  examination  cannot  be  sustained  how¬ 
ever  the  general  welfare  phrase  may  be  interpreted. 

Moreover,  on  such  an  hypothesis  a  basis  for  the  dis¬ 
tinction  may  readily  be  found.  Even  if  the  framers 
had  intended  and  had  been  willing  that  Congress 
should  have  the  power  to  appropriate  tax  money  for 
purposes  other  than  the  enumerated  powers,  they 
might  well  have  intended  that  appropriations  and  ex¬ 
penditure  of  borrowed  funds  should  be  restricted  to 
those  special  and  essential  functions  for  which  the  Fed¬ 
eral  Government  was  being  created,  and  that  appro¬ 
priations  for  any  further  purposes  should  be  made  only 
as  and  when  the  Federal  Government  should  be  able 
and  willing  to  pay.  For  if  such  a  power  of  appropria¬ 
tion  were  to  be  granted  at  all,  it  clearly  would  be  wise 
to  make  its  exercise  subject  to  the  salutary  restriction 
that  expenditures  in  such  a  vague  and  limitless  field 
should  be  incurred  only  as  the  Congress  could  pay 
from  current  taxes.  Upon  the  other  hand,  if  the  neces¬ 
sity  for  taxation  for  such  appropriations  could  be  post¬ 
poned  to  future  generations,  the  check  upon  Congress 
would  be  wholly  illusory. 


C. 

The  Facts  Disclosed  in  the  Bill  Establish  That  the 
Defendants  are  Attempting  to  Usurp  Power  Re¬ 
served  to  the  States  and  the  People  and  Ex¬ 
pressly  Forbidden  to  the  Federal  Government 
by  the  Tenth  Amendment. 

Even  if  th6  appropriations  and  expenditures  here 
under  consideration  would  generally  be  within  the  Fed- 
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eral  power  of  appropriation  and  expenditure,  as  we 
think  they  clearly  would  not,  the  acts  here  complained 
of  and  the  Statutes  invoked  if  construed  to  embrace 
them,  would  nevertheless  be  unconstitutional  ^s  an  in¬ 
vasion  by  Federal  Officers  of  the  powers  reserved  to 
the  States  and  the  people.  The  cases  before  tl[e  Court 
do  not  involve  merely  the  expenditure  of  Federhl  funds. 
For  here  there  is  a  bold  attempt  through  the  pxercise 
of  the  Federal  power  of  appropriation  and  the  Expendi¬ 
ture  of  Federal  money  to  embark  the  Federal  Govern¬ 
ment  upon  projects  in  a  field  forbidden  to  it  and  re¬ 
served  to  the  States  and  the  people,  and  to  exercise 
governmental  power  over  matters  of  local  conpern  ex¬ 
clusively  within  the  domain  of  State  police!  power. 
Thus,  under  the  allegations  of  the  Bill,  it  is  cl^ar  that 
the  defendants  through  the  expenditure  of  Federal 
funds  are  attempting,  ostensibly  under  authority  of 
the  National  Industrial  Recovery  Act  and  the  Federal 
Emergency  Relief  Appropriation  Act  of  1935,  to  exer¬ 
cise  the  power,  (1)  to  establish  what  are  in  effect  Fed¬ 
erally  owned  local  intrastate  electric  utilities  in  the  sev¬ 
eral  States;  (2)  to  exercise  the  power  of  regulation 
over  local  intrastate  rates  for  electric  service;  and  (3) 
to  promote  and  establish  public  ownership  of  local  in¬ 
trastate  electric  utilities  within  the  several  Stafes  as  a 
matter  of  public  policy.  (Bill  of  Complaint  in  No. 
6580,  Paragraphs  XI,  XII  and  XIII,  R.  14-2^)) ;  Bill 
of  Complaint  in  No.  6583,  Paragraphs  XI,  XII  and 
XIII,  R.  11-17).  I 

These  things  go  far  beyond  the  mere  expenditure  of 
Federal  money.  They  constitute  affirmative  action  and 
the  affirmative  exercise  of  governmental  powEr  in  a 
field  which  is  clearly  forbidden  to  the  Federal  Govern- 
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ment  by  positive  restrictions  imposed  by  the  Federal 
Constitution.  (Tenth  Amendment,  Federal  Constitu¬ 
tion.)  That  all  of  these  things  are  matters  of  internal 
policy  within  the  exclusive  domain  of  State  police 
power  is  not  open  to  debate.  Public  Utilities  Commis¬ 
sion  v.  London,  249  U.  S.  236;  East  Ohio  Gas  Co.  v.  Tax 
Commission y  283  U.  S.  465;  471-2;  Gibbons  v.  Ogden, 
9  Wheat.  1;  Hammer  v.  Dagenhart,  247  U.  S.  251; 
Child  Labor  Tax  Case,  259  U.  S.  20;  Duke  Company  v. 
Greenwood  County ,  10  Fed.  Supp.  854;  W ashington 
Water  Power  Co.  v.  Coeur  d'Alene,  9  Fed.  Supp.  263; 
Missouri  Public  Service  Co.  v.  City  of  Concordia,  8 
Fed.  Supp.  1.  They  are,  therefore,  expressly  excluded 
from  the  sphere  of  Federal  constitutional  action  by  the 
Tenth  Amendment.  Schechter  v.  United  States ,  295 
U.  S.  495.  Express  limitations  upon  Federal  power 
must  be  construed  as  liberally  as  grants  of  power. 
Fairbanks  v.  United  States,  181  U.  S.  283,  288;  Kansas 
v.  Colorado,  206  U.  S.  46,  90-91. 

The  threatened  acts  in  the  case  at  bar  do  not  even 
have  the  spurious  justification  urged  by  the  Federal 
Government  in  Kansas  v.  Colorado,  supra,  that  is,  that 
the  subject  matter  was  one  with  which  individual  States 
could  not  deal  and  hence,  must  be  within  the  jurisdic¬ 
tion  of  the  Federal  Government;  and  yet,  the  conten¬ 
tion  of  the  Federal  Government  in  Kansas  v.  Colorado , 
supra y  was  emphatically  refuted  in  the  following 
words : 

“But  the  proposition  that  there  are  legislative 
powers  affecting  the  Nation  as  a  whole  which  be¬ 
long  to,  although  not  expressed  in  the  grant  of* 
powers,  is  in  direct  conflict  with  the  doctrine  that 
this  is  a  government  of  enumerated  powers.  That 
this  is  such  a  government  clearly  appears  from  the 
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Constitution,  independently  of  the  Amehdments, 
for  otherwise  there  would  be  an  instrument  grant¬ 
ing  certain  specified  things  made  operative  to 
grant  other  and  distinct  things.  This  natural  con¬ 
struction  of  the  original  body  of  the  Constitution 
is  made  absolutely  certain  by  the  Tenth  Amend¬ 
ment.  This  amendment,  which  was  seemingly 
adopted  with  prescience  of  just  such  contention  as 
the  present,  disclosed  the  widespread  fear  |;hat  the 
National  Government  might,  under  the  pressure  of 
a  supposed  general  welfare,  attempt  to  exercise 
powers  which  had  not  been  granted. 

“With  equal  determination  the  framers  intended 
that  no  such  assumption  should  ever  find  justifica¬ 
tion  in  the  organic  act,  and  that  if  in  thS  future 
further  powers  seemed  necessary  they  should  be 
granted  by  the  people  in  the  manner  they  b  ad  pro¬ 
vided  for  amending  that  act.  It  reads:  ‘The  pow¬ 
ers  not  delegated  to  the  United  States  by  tpe  Con¬ 
stitution,  nor  prohibited  by  it  to  the  StatesJ  are  re¬ 
served  to  the  States  respectivelv,  or  to  t^ie  peo¬ 
ple.’  ”  (pp.  89-90) 

Similarly  indefensible  are  the  attempts  of  the  defen¬ 
dants  so  to  exercise  the  Federal  power  of  appropria¬ 
tion  and  expenditure  as  to  take  over  functions;  of  the 
States,  to  regulate  and  control  their  municipal  corpo¬ 
rations,  to  interfere  wuth  State  governmental  agencies, 
and  to  invade  sovereign  rights  of  the  States.  |  These 
things  are  bald  invasions  of  State  sovereignty.  It  has 
long  been  settled  that  the  Federal  Government  may  not 
exercise  even  unquestioned  Federal  powers  in  such  a 
manner  as  to  destroy  or  interfere  with  governmental 
agencies  and  functions  of  the  State  ( Collector  v.  Day, 
78  U.  S.  (11  Wall.)  113,  124;  Missouri  v.  Holland,  252 
U.  S.  416,  431 ;  Colorado  v.  Toll,  268  U.  S.  228,  230),  nor, 
in  the  guise  of  exercising  some  of  its  delegated  powers, 
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in  fact  exercise  powers  reserved  to  the  States  and  for¬ 
bidden  to  the  Federal  Government.  Hammer  v.  Dagen- 
hart ,  247  U.  S-  251;  Child  Labor  Tax  Case ,  259  U.  S. 
20;  Linder  v .  United  States ,  268  U.  S.  5,  17;  United 
States  v.  Chicago ,  Milwaukee ,  St.  Paul  &  Pac.  R.  Co.f 
282  U.  S.  311;,  324;  Kansas  v.  Colorado ,  206  U.  S.  46; 
Butler  et  al,  Receivers  Hoosac  Mills  v.  United  States, 
78  Fed.  (2d)  1,  6-7.  Manifestly,  the  Federal  Govern¬ 
ment  may  not  through  its  powers  of  appropriation  and 
expenditure,  no  matter  how  they  may  be  interpreted, 
exercise  the  functions  and  powers  of  the  States. 

These  objections  can  not  be  cured  by  consent  of  the 
State  or  the  municipality.  To  sanction  such  a  pro¬ 
posal  would  be  to  permit  an  amendment  of  the  Consti¬ 
tution  geographically  and  in  a  manner  not  authorized 
or  permitted  by  the  Constitution.  Madison  disposed  of 
such  a  contention  in  his  Letter  to  Stevenson  in  the  fol¬ 
lowing  language : 

“But  it  would  be  a  new  doctrine,  that  an  extra¬ 
constitutional  consent  of  the  parties  to  a  Constitu¬ 
tion  could  amplify  the  jurisdiction  of  the  consti¬ 
tuted  Government.  And  if  this  could  not  be  done 
by  the  concurring  consents  of  all  the  States,  what 
is  to  be  said  of  the  doctrine  that  the  consent  of  an 
individual  State  could  authorize  the  application 
of  money  belonging  to  all  the  States  to  its  individ¬ 
ual  purposes?  *  *  * 

“But  it  would  seem  that  a  resort  to  the  consent 
of  the  State  Legislatures,  as  a  sanction  to  the  ap¬ 
propriating  power,  is  so  far  from  being  admis¬ 
sible  in  this  case,  that  it  is  precluded  by  the  fact 
that  the  Constitution  has  expressly  provided  for 
the  cases  where  that  consent  was  to  sanction  and 
extend  the  power  of  the  national  Legislature.  How 
can  it  be  imagined  that  the  Constitution,  when 
pointing  out  the  cases  where  such  an  effect  was  to 
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be  produced,  should  have  deemed  it  necessary  to 
be  positive  and  precise  with  respect  to  such  minute 
spots  as  forts,  etc.,  and  have  left  the  general  effect 
ascribed  to  such  consent  to  an  argumentative,  or, 
rather,  to  an  arbitrary  construction  ?  ’  ’ — IX  Madi¬ 
son  ’s  Writings,  pp.  425,  426,  427.  j 

All  valid  Federal  action  must  rest  upon  Federal  powers 
and  not  upon  State  consent.  Coyle  v.  Oklahoma ,  221 
U.  S.  559,  570,  574.  Cf.  In  re  Rahrer,  140  U.  S.  545, 
560;  Knickerbocker  Ice  Co.  v.  Stewart,  253  IT.  S.  149, 
164,  holding  that  consent  of  the  Federal  Government 
can  not  validate  the  extension  of  State  authority  into 
a  realm  closed  to  it  by  the  Constitution. 

D. 

The  Statutory  Authority  Under  Which  Defen¬ 
dants  Threaten  to  Act  is  an  Unconstitutional 

Delegation  of  Power. 

■ 

The  task  of  presenting  the  constitutional  question 
raised  by  the  delegations  of  power  in  the  NIRA  and 
the  Act  of  1935  is  greatly  simplified  by  the  recent  pro¬ 
nouncements  of  the  Supreme  Court  in  Panama  Refin¬ 
ing  Co.  v.  Ryan,  293  U.  S.  388,  and  in  Schechter  v. 
United  States,  295  U.  S.  495,  for  the  opinions  in 
those  cases  contain  a  complete  exposition  of  ihe  con¬ 
stitutional  requisites  of  legislative  action. 

In  brief,  those  opinions  prescribe  that  Congyess  has 
not  exercised  its  power  until  it  has : 

(a)  defined  the  kind  of  action  to  be  taken  b^  execu¬ 
tive  or  administrative  officers; 

(b)  defined  the  subjects  upon  which  their  aption  is 
to  be  taken; 

(c)  defined  by  appropriate  standards  how  |the  ex¬ 
ecutive  or  administrative  officers  shall  exercise  any 
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discretion  given  them,  when  they  shall  act  and  when 
they  shall  not  act: 

(d)  provided  for  findings  so  that  the  due  execution 
and  administration  of  the  Congressional  will  may  be 
effectuallv  enforced. 

The  spending  of  public  money  and  the  designation 
as  to  how  it  shall  be  spent  is  a  legislative  power, 
finally  established  as  such  by  the  Revolution  of  1688 
and  jealously  maintained  ever  since.  Ristine  v.  State , 
20  Ind.  328;  State  ex  rel.  Norfolk  Beet  Sugar  Co.  v. 
Moore ,  50  Xeb.  88.  In  our  Constitution  legislative 
power  was  placed  in  the  hands  of  Congress  by  Article 
I,  section  1 : 

“All  legislative  Powers  herein  granted  shall  be 
vested  in  a  Congress  *  *  *  ” 

Indeed  the  power  of  spending  was  specifically  vested  in 
Congress  if,  as  the  defendants  contend,  that  power  is 
contained  in  the  general  welfare  phrase — for  the  de¬ 
fendants’  construction  of  Article  I,  section  8,  clause  1 
is: 

“The  Congress  shall  have  Power  To  lay  and  col¬ 
lect  Taxes  *  *  *”  that  it  may  “provide  for 

the  comirion  Defence  and  general  Welfare  *  *  *” 

That  this  power  was  vested  in  Congress  is  confirmed 
by  Article  I,  section  9,  clause  7 : 

“Xo  Monev  shall  be  drawn  from  the  Treasure 
but  in  consequence  of  Appropriations  made  bv 
law  *  *  *” 

See  Reeside  v.  Walker ,  11  How.  271,  290;  Hart  v. 
United  States ,  118  U.  S.  62,  66. 

And  anv  doubts  that  the  Constitution  vested  in  Con- 


gress  the  power  of  providing  for  expenditure^  are  fore¬ 
closed  by  Article  I,  section  8,  clause  18 : 


“To  make  all  Laws  which  shall  be  necessary 
and  proper  for  carrying  into  Execution  [the  fore¬ 
going  Powers,  and  all  other  Poiuers  vested  by  this 
Constitution  in  the  Government  of  thb  United 
States  or  in  any  Department  or  Officer  thereof”. 

i 

i 

! 

The  NIKA,  in  effect,  authorizes  a  program  which 
may,  among  other  things,  include  any  project  of  the 
sort  which  may  have  been  carried  on  heretofore,  or 
may  be  hereafter,  by  public  authority.  Thi^,  as  the 
appellant  in  the  Oklahoma  case  pointed  out  at  pp.  51-52 
of  its  principal  brief,  embraces  an  indefinite  field  vir¬ 
tually  as  broad  as  the  field  of  business.  And  what  the 
action  of  the  President  or  the  PWA  is  to  he  within 
this  field  is  designated  only  by  the  authorization  to  the 
President  to  construct,  finance,  or  aid  any  project  in 
the  program.  Except  for  a  few  minor  provisions  in 
sec.  206,  the  terms  of  any  action  taken  are  inj  no  way 
indicated.  Indeed  it  is  said  explicitly  in  sec.  |203  that 
grants  may  be  made  “upon  such  terms  as  the  Presi¬ 
dent  may  prescribe.  ’  ’ 

With  this  vast  discretion  reposed  in  the  President 
and  the  P"WA,  made  up  of  agents  not  even  siibject  to 
the  Civil  Service  laws,  there  is  not  one  word  suggesting 
a  comprehensible  standard  to  guide  that  discretion. 
The  whole  sum  appropriated  may  be  spent,  or  none  of 
it  may  be  spent,  as  the  President  in  his  unfettered  judg¬ 
ment  may  think  best.  Whether  one  type  of  project 
shall  be  preferred  over  another,  how  the  projects  shall 
be  distributed  over  the  nation,  all  basic  considera¬ 
tions  of  policy  so  profoundly  important  in  such  a  mea¬ 
sure  are  left  unexpressed  in  this  legislation — the  omis- 
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sion  is  to  be  supplied  by  the  Executive  branch  of  the 
government.  This  means  simply  that  the  Executive, 
not  the  Congress,  provides  for  the  expenditure  of  pub¬ 
lic  funds,  that  the  “general  welfare”  is  provided  for 
by  the  Executive  without  any  effectual  restriction 
whatsoever. 

The  Act  of  1935  is  even  more  extreme,  for  it  merelv 

*  * 

provides  for  loans  or  grants  or  both  to  certain  public 
bodies — States,  municipalities,  etc.  It  does  not  even 
limit  the  action  to  public  works.  It  provides  simply 
for  aid  to  “projects”.  Everything  from  boondoggling 
to  harnessing  the  tides  may  be  done,  providing  only 
that  it  is  “useful”  or  provides  “work  relief”.  And, 
again,  there  is  no  direction  to  spend  or  not  to  spend, 
no  standard  to  guide  in  selection.  Every  cent  may  be 
spent  for  aid  to  farmers  or  for  the  administration  of 
the  A.A.A. 

Furthermore  these  defendants,  in  both  No.  6580  and 
No.  6583,  derive  their  authoritv  onlv  from  section  12  of 
the  Act  of  1935.  And  that  section  provides,  bluntly, 
that  the  President  may  delegate  to  the  PWA  such 
functions  under  NIRA  or  under  the  Act  of  1935  as  the 
President  may  wish  to  delegate  to  it.  The  NIRA 
and  action  under  it  are  continued  or  not,  as  the  Presi¬ 
dent  pleases.  The  PWA  may  or  may  not  fortify  itself 
with  the  new  billions  of  the  Act  of  1935,  as  the  Presi¬ 
dent  pleases. 

This  legislation  is  the  most  abject  abdication  of 
Congressional  duty  which  has  ever  occurred.  Beside 
it  the  delegation  of  Title  I  of  NIRA  pales  into  insig¬ 
nificance.  Admittedly  Congress  has  absolutely  en¬ 
trusted  the  President  with  the  decision  whether  the 
generations  to  come  are  to  be  saddled  with  a  debt  of 
$8,180,000,000,  and,  if  so,  what  they  will  have  to  show 
for  it. 
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Tendencies  toward  absolutism  in  government  are  al¬ 
ways  at  work.  But  at  no  time  have  they  been  sp  marked 
as  at  the  present  moment.  No  country  on  eatth  has  so 
firmly  grounded  in  its  constitutional  structure  the  one 
sure  guarantee  against  those  tendencies,  ii  is  vital 
that  that  guarantee  shall  be  effectuated. 


Neither  The  National  Industrial  Recovery  Act,  Nor 
The  Act  of  1935  Authorizes  The  Acts  Threatened 
By  The  Defendants. 


There  Has  Been  No  Preparation  of  a  Program 

I 

Which  Is  a  Prerequisite  to  the  j 
Defendants  ’  Action  I 


Section  202  of  NIRA  provides  that  the  Adnjiinistra- 
tor  “shall  prepare  a  comprehensive  program  of  public 
works’ ’  to  include  4 4 among  other  things”  certain 
enumerated  types  of  projects.  Section  203  (|a)  pro¬ 
vides  that  the  President  may  construct  or  finance  4  4  any 
public-works  project  included  in  the  program  prepared 
pursuant  to  section  202”  and  make  grants  fojr  4  4  any 
such  project.”  I 

The  bills  allege  (6580,  R.  22,  23,  and  6583,  R.  19) 
that  no  such  program  has  ever  been  preparedl  This 
allegation  is  admitted  by  the  motion  to  dismiss.  The 
only  4 4 program”  is  the  aggregate  of  projects  Actually 
approved  and  selected  for  loans  and  grants — iiji  other 
words,  nothing  has  been  done  under  Section  20j2.  The 
Administrator  has  simply  approved  specific  projects 
from  time  to  time.  This  constitutes  a  catalogu^  of  ac¬ 
tion  taken,  not  the  preparation  of  a  program  |  under 
Section  202.  I 
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Plaintiff  does  not  contend  that  Section  202  required 
the  formulation  of  a  detailed  and  rigid  program  before 
anything  could  be  done.  But  it  is  plain  that  Congress 
meant  something,  and  that  the  condition  precedent 
which  it  imposed  so  clearly  was  an  important  feature 
of  the  statute.  Congress  was  compelled  to  act  before 
it  had  an  opportunity  to  hold  exhaustive  hearings  and 
survey  public  works  needs.  It  delegated  unprece¬ 
dented  discretion  for  the  expenditure  of  an  unprece¬ 
dented  sum.i  Public  works  could  be,  ‘‘among  other 
things, ”  certain  named  general  types.  No  checks  were 
imposed  on  the  scope  of  the  Act,  or  on  the  proportion 
of  the  money  to  be  spent  for  any  particular  type  of 
projects,  or  on  the  location  of  the  projects. 

The  least  that  could  have  been  required,  therefore, 
consistent  with  reasonable  caution,  was  that  some  gen¬ 
eral  plan  be  laid  down  initially,  indicating  needs,  form¬ 
ulating  principles  determining  centers  of  unemploy¬ 
ment,  surveying  practicable  types  of  projects,  generally 
suggesting  locations,  etc.,  from  which  Congress  or 
other  interested  agencies  could  discover  how  it  was 
proposed  to  spend  the  country’s  money  and  whether 
particular  projects  were  consistent  with  any  definite 
policy.  This  need  not  have  been  a  strait- jacket,  and 
need  not  have  consumed  an  inordinate  amount  of  time. 
It  would  indeed  have  facilitated  placing  the  public 
works  regime  in  full  effect,  since  it  would  have  obvi¬ 
ated  much  of  the  uncertainty  and  confusion.  The  pro¬ 
vision,  in  brief,  was  the  application  of  the  wise  admon¬ 
ition  that  one  should  take  counsel  before  acting.  It 
was  indispensable  to  intelligent  administration  and 
was  the  sole  effective  check  placed  upon  the  expendi¬ 
ture  of  billions  of  dollars. 

The  situation  is  almost  precisely  like  that  presented 
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in  Snyder  v.  New  York  Central  &  St.  L.  R.  Co.,  118 
Ohio  St.  72,  aff’d,  278  U.  S.  578.  The  Transportation 
Act  of  1920  provided  that  the  Interstate  Commerce 
Commission  should  prepare  a  plan  for  the  consolida¬ 
tion  of  railroads.  49  USCA  §  5  (4)  and  (5).  It  also 
provided  that  railroads  could  consolidate  under  the 
supervision  and  with  the  approval  of  the  Commission, 
and  that  consolidations  should  be  in  harmony  with  and 
in  furtherance  of  the  plan.  49  USCA  §  5  (6).  !  A  rail¬ 
road  company  formed  by  a  consolidation  und^r  state 
law,  subsequent  to  this  Act,  brought  a  condemnation 
proceeding  in  a  state  court.  The  person  whose  land 
was  to  be  taken  urged  that  the  company  wasj  not  de 
jure  since  its  consolidation  had  not  been  approved  by 
the  Commission,  that  by  the  Transportation  ^.ct  the 
Federal  Government  had  occupied  the  field  $o  that 
there  could  be  no  consolidation  solely  by  statej  action. 
It  was  showm  by  the  company  that  the  Commission  had 
never  prepared  the  consolidation  plan  and  tfie  state 
court  held  that  in  the  absence  of  such  a  plan  thje  Com¬ 
mission  had  no  such  power  over  consolidations.  The 
Supreme  Court  affirmed,  per  curiam,  on  the  ground 
that  the  consolidation  section  of  the  Act  of  19^0  “has 
not  as  yet  become  applicable.  *  *  #  ”  See  278  TjJ.  S.  at 
578.  I 

B. 

The  Defendants 9  Project  Is  Useless; 

Wasteful,  and  Uneconomic 


The  purposes  of  the  National  Industrial  Recovery 
Act  and  its  continuation  of  1935  are  clearly  set  forth 
in  the  title  of  NIRA,  as  follows:  j 

“An  act  to  encourage  national  industrial  recov¬ 
ery,  to  foster  fair  competition  and  to  provide  for 
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the  construction  of  useful  public  works,  and  for 
other  purposes.” 

The  Presidential  message,  carefully  quoted  by  the 
House  Committee,  stated  that  one  of  the  cardinal  prin¬ 
ciples  of  the  Act  of  1930  was  that : 

4 ‘The  projects  undertaken  should  be  selected  and 
planned  so  as  to  compete  as  little  as  possible  with 
private  enterprise.”  See  House  Report  No.  15, 
74th  Cong.  1st  Session,  p.  2. 

And  all  through  the  hearings  and  debates  there  is 
clearly  evidenced  the  recognition  that  the  projects  au¬ 
thorized  should  trespass  as  little  as  possible  on  exist¬ 
ing  industrv  lest  they  defeat  their  own  ends. 

The  dominant  aim  of  both  Acts  is  to  rehabilitate  in¬ 
dustry7  by  the  fullest  possible  utilization  of  present 
capacities  of  industry  (Sec.  1,  Title  I  of  NIRA)  and 
to  construct  useful  projects.  The  whole  spirit  of  the 
Acts  is  protective,  not  destructive. 

To  construe  the  Acts  as  authorizing  the  construction 
of  electricity  plants  as  “useful”  public  works  or  pro¬ 
jects  is  inconsistent  and  repugnant  to  the  main  pur¬ 
pose  of  the  Acts, — the  rehabilitation  of  industry.  It 
is  plain  that  both  the  statutes  of  1933  and  1935  in¬ 
tended  that  the  main  part  of  the  slack  in  employment 
should  be  absorbed  through  present  industry,  and  not 
by  creating  new  public  works  to  destroy  industry.  The 
public  works  authorized  by  these  Acts  are  works  not 
usually  undertaken  by  private  capital.  Dodge  v.  Mis¬ 
sion  Township,  107  Fed.  827 ;  St.  Paid,  etc.,  Bmk  v. 
American  Clearing  Co.,  291  Fed.  812. 

Any  construction  of  the  Acts  that  would  permit  a 
gift  of  public  funds  to  the  extent  of  thirty  or  forty- 
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five  per  cent,  of  the  cost  of  an  electricity  project  and 
thereby  enable  the  project  to  undersell  and  destroy  a 
privately-owned  and  operated  electricity  syster^a  emas¬ 
culates  and  destroys  the  main  purpose  of  the  Acts, — 
the  encouragement  and  rehabilitation  of  present  indus¬ 
try.  | 

Once  more  it  should  be  emphasized  that  the  philoso¬ 
phy  of  these  statutes  is  that  there  are  certaih  types 
of  construction  which  may  be  stimulated  by  govern¬ 
ment  without  at  the  same  time  depressing  industry  or 
flooding  the  market  with  consumers’  goods.  Senator 
Wagner  made  this  point  in  the  Senate  on  February 
19,  1935,  in  discussing  the  proposed  Act  of  1935 : 

“  *  *  *  It  is  a  cardinal  tenet  of  public  works  that 
they  should  supplement  rather  than  compete  with 
private  industry.  But  upon  sober  analysis  it  is 
clear  that  the  only  competition  which  might  arise 
under  the  proposed  resolution  would  be  in  Irespect 
to  rates  of  pay.”  (79  Cong.  Rec.  2247.)  j 

In  other  words  the  very  conditions  which  gave  rise 
to  the  depression,  and  which  Congress  was  seeking  to 
correct,  are  here  promoted  enthusiastically  by  the  de¬ 
fendants,  for  they  are  actively  seeking  competitive 
electricity  ventures  in  restricted  markets  thht  can 
bear  only  one — seeking,  in  other  words,  vast  over-pro¬ 
duction  of  consumers  ’  goods  and  cut-throat  competi¬ 
tion. 

The  case  suggests  the  same  reasonable  rule  of  con¬ 
struction  that  was  applied  in  White  v.  City  of  Mead- 
ville,  177  Pa.  643.  There  the  legislature  had  granted 
to  cities  the  power  to  contract  with  private  water  com¬ 
panies  for  their  water  supply.  The  city  in  question 
did  so.  A  later  statute  gave  cities  power  to  enter  into 
municipal  operation  of  water  systems.  It  was  held 
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that  the  only  reasonable  view  was  that  the  latter 
statute  was  not  intended  to  authorize  a  city,  which 
had  already  made  its  arrangements  by  contract  with 
a  private  company  under  the  earlier  statute,  virtually 
to  destroy  the  contract  and  to  erect  duplicate  facilities. 

So  here  Congress  certainly  did  not  intend,  in  legis¬ 
lation  purporting  to  relieve  and  stimulate  industry 
without  flooding  the  market  with  consumers’  goods, 
that  existing  enterprises  should  arbitarily  be  dupli¬ 
cated  and  superseded. 

C. 

The  Defendants  are  Waging  Warfare,  the  Sole 
Object  of  Which  is  to  Control  and  Lower 

Electricity  Rates 

The  Public  Works  Administrator  has  publicly  an¬ 
nounced  in  official  releases  that  PWA  loans  and  grants 
of  public  funds  are  available  to  municipalities  for  the 
construction  of  electricity  plants  to  compete  with  ex¬ 
isting  utilities,  if  the  project  is  socially  desirable; 
that  is,  if  the  rates  are  satisfactorv  to  the  Administra- 

i  * 

tor.  However,  such  loans  and  grants  will  not  be  made 
if  the  existing  utility  will  agree  to  reduce  its  rates 
to  a  level  “ satisfactory  to  the  Administrator”  (6580, 
R.  14,  15,  and  6583,  R.  11,  1*2). 

In  the  event  the  utility  refuses  to  be  coerced  into 
letting  the  Administrator  fix  its  rates,  the  threat  of 
municipal  competition  becomes  a  reality.  In  fact  one 
of  the  conditions  imposed  by  PWA  in  making  the  loan 
and  grant  to  these  municipalities  is  that  they  elimi¬ 
nate  the  plaintiff  from  the  selected  field  by  the  simple 
expedient  of  obtaining  contracts  with  plaintiff’s  cus¬ 
tomers  to  take  their  electricity  requirements  from  the 
PWA  financed  project  (6580,  R.  21,  and  6583,  R.  17). 
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If  it  be  assumed  that  PWA  has  lawful  authority  to 
make  loans  and  grants  for  this  purpose,  therj  is  no 
provision  in  the  Act  permitting  it  to  use  these  loans 
as  a  bludgeon  to  exact  rates  from  the  utilitlv  that 
are  “ satisfactory  to  the  Administrator’ ’  nor  to  de¬ 
stroy  the  utility  by  competition  if  it  refuses  to  debase 
itself  and  submit  to  the  dictation  of  PWA  in  t|iis  re¬ 
spect.  This  course  of  conduct,  actuated  by  an  ulterior 
motive,  is  a  malicious  interference  with  plaintiff’s  busi¬ 
ness,  and  entitles  plaintiff  to  the  protection  of  a  court 
of  equity.  American  Bank  &  Trust  Co.  v.  Federal 
Reserve  Bank?  256  U.  S.  350. 

In  the  American  Bank  &  Trust  Case  the  facts  as 
stated  bv  the  court  were: 

‘  ‘  Several  country  banks  of  Georgia  alleged  that 
they  derived  an  important  part  of  their  income 
from  charges  on  payment  of  checks  draym  by 
their  depositors  when  sent  in,  usually  through 
other  banks,  from  a  distance;  that  banks  bf  the 
Federal  Reserve  System  were  forbidden  to  make 
such  charges ;  and  that  the  defendant  Federal  Re¬ 
serve  Bank  and  its  officers,  in  pursuance  of  a 
policy  of  the  Federal  Reserve  Board,  for  thb  pur¬ 
pose  of  compelling  the  plaintiffs  and  like  bapks  to 
become  members  of  the  system,  or  to  open  clear¬ 
ing  accounts  with  the  defendant,  (which  worfld  de¬ 
prive  them  of  the  aforesaid  charges,  reduce!  their 
lending  power,  and  drive  some  of  them  but  of 
business),  intended  to  accumulate  such  checks  in 
large  amounts  and  then  require  cash  payment  at 
par  by  presentation  over  the  counter  or  otherwise 
so  as  to  compel  plaintiffs  to  maintain  so  much 
cash  in  their  vaults  that  they  must  either  giye  up 
business  or  submit,  if  able,  to  the  defendant’s 
scheme.  *  *  *”  pp.  350-1.  | 

The  Supreme  Court,  in  discussing  the  nature  qf  the 
unlawful  acts  of  the  Reserve  Bank,  which  it  termed 
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“ disinterested  malevolence,”  said,  through  Mr.  Jus¬ 
tice  Holmes : 

•  *  jf  without  a  word  of  falsehood  but  act¬ 
ing  from  what  we  have  called  disinterested  male¬ 
volence  a  man  by  persuasion  should  organize  and 
carry  into  effect  a  run  upon  a  bank  and  ruin  it, 
we  cannot  doubt  that  an  action  would  lie.  A  sim¬ 
ilar  result  even  if  less  complete  in  its  effect  is  to 
be  expected  from  the  course  that  the  defendants 
are  alleged  to  intend,  and  to  determine  whether 
they  are  authorized  to  follow  that  course  it  is  not 
enough  to  refer  to  the  general  right  of  a  holder  of 
checks  to  present  them  but  it  is  necessary  to  con¬ 
sider  whether  the  collection  of  checks  and  pre¬ 
senting  them  in  a  body  for  the  purpose  of  break¬ 
ing  down  the  plaintiffs’  business  as  now  conducted 
is  justified  bv  the  ulterior  purpose  in  view.”  pp. 
358-9. 


And  it  concluded  with  a  condemnation  of  such  acts, 
as  follows: 

“If  this  were  a  case  of  competition  in  private 
business  it  would  be  hard  to  admit  the  justifica¬ 
tion  of  self-interest  considering  the  now  current 
opinion  as  to  public  policy  expressed  in  statutes 
and  decisions.  But  this  is  not  private  business. 
The  policy  of  the  Federal  Reserve  Banks  is  gov¬ 
erned  by  the  policy  of  the  United  States,  with  re¬ 
gard  to"  them  and  to  these  relatively  feeble  com¬ 
petitors.  We  do  not  need  aid  from  the  debates 
upon  the  statute  under  which  the  Reserve  Banks 
exist  to  assume  that  the  United  States  did  not 
intend  by  that  statute  to  sanction  this  sort  of 
warfare  upon  legitimate  creations  of  the  States.” 
pp.  358-9. 

The  principle  last  declared  is  especially  applicable 
to  plaintiff’s  situation  in  these  cases.  Plaintiff  is 
chartered  under  the  laws  of  Alabama  and  is  charged 
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with  the  duty  of  serving  the  public  therein.  It  has 
four  hydro-electric  dams  on  the  navigable  \|aters  of 
that  state,  constructed  under  the  authority  ^f  grants 
and  franchises  from  the  United  States.  See  Susque- 
hanna  Power  Co.  v.  Tax  Commission ,  283  Tjl  S.  291; 
Clarion  River  Power  Co.  v.  Smith,  59  Fed.  (2d)  861. 
These  grants  and  franchises  are  contracts  With  the 
United  States.  The  consideration  movingj  to  the 
United  States  was  the  creation  of  forty-nine  [miles  of 
navigable  water  by  construction  of  the  four  navigation 
dams  free  of  cost  to  the  United  States,  and  the  supply¬ 
ing  of  electric  power  by  plaintiff,  free  of  cost,|  for  op¬ 
eration  of  government  locks  and  facilities;  ihe  con¬ 
sideration  to  plaintiff  was  the  right  to  develop  the 
water  power  in  the  rivers  and  convert  it  into  electricity 
for  sale  to  the  public  in  Alabama.  In  granting  these 
franchises,  the  Commision  made  a  finding  that  the  con¬ 
struction  of  these  dams  and  the  sale  of  electricity 
therefrom  were  in  the  public  interest;  that  they  were 
necessary  and  convenient  for  the  development  ^nd  im¬ 
provement  of  navigation  and  water  power  on  tile  river, 
and  that  there  was  a  market  in  Alabama  for  thO  power 
output  of  such  plants  (6580,  R.  9, 10,  and  6583,  R.  6,  7). 

The  policy  of  the  Federal  Water  Power  Act  is  to 
encourage  private  industry  to  develop  the  water  power 
on  navigable  waters  of  the  United  States.  Plaintiff 
made  large  investments  on  the  faith  of  this  Act,  which 
are  now  threatened  by  the  unlawful  acts  of  PWA. 

Moreover,  Congress  has  unmistakably  recognized 
the  industry  in  which  the  plaintiff  is  engage^  as  of 
unique  importance  by  selecting  it  as  a  special  source 
of  revenue  through  an  extraordinary  tax.  See  infra, 
pp.  78-79. 

The  State  of  Alabama  has  likewise  fostered  ihe  de- 
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velopment  of  hydro-electric  power  on  its  navigable 
waters  by  granting  its  proprietary  rights  in  the  bed 
and  waters  of  snch  streams  to  public  utilities  that 
would  make  the  developments  and  supply  electric 
energy  to  its  inhabitants  under  state  regulation  (Sec¬ 
tion  7193,  Code  of  Alabama). 

Justice  Holmes  in  Mt.  Vernon  Cotton  Co.  v.  Ala¬ 
bama  Interstate  Power  Company ,  240  U.  S.  30,  in 
speaking  of  a  similar  development  by  plaintiff’s  legal 
predecessor,  said: 

“But  to  i gather  the  streams  from  waste  and  to 
draw  from  them  energy,  labor  without  brains,  and 
so  to  save  mankind  from  toil  that  it  can  be  spared, 
is  to  supply  what  next  to  intellect,  is  the  very  foun¬ 
dation  of  all  our  achievements  and  all  our  wel¬ 
fare.  9  ’ 

Here,  then,  the  plaintiff  is  engaged  in  an  industry 
especially  fostered  by  the  State  of  Alabama  and  pe¬ 
culiarly  relied  upon  by  the  Congress  as  a  source  of  rev¬ 
enue.  As  in  the  Federal  Reserve  case,  supra ,  no  resort 
to  the  canons  of  statutory  construction  is  necessary  to 
conclude  that  the  Congress  did  not  by  the  general  ex¬ 
pressions  of  these  Acts  intend  to  sanction  the  sort  of 
warfare  upon  creatures  of  the  state  that  is  now  being 
waged  by  the  Public  Works  Administration,  as  dis¬ 
closed  in  these  bills  of  complaint  (see  supra  pp.  7-9). 
And  this  conclusion  is  the  more  compelling  where,  as 
here,  the  victim  of  the  withering  barrage  laid  down 
by  the  defendants  has  been  encouraged  to  enter  these 
very  markets  in  return  for  its  undertaking  to  assume 
onerous  burdens  for  the  benefit  of  the  United  States. 
Thus  to  attribute  to  Congress  a  desire  to  destroy  witL 
one  hand  what  it  has  created  and  fostered  with  the 
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other  is  to  brand  our  highest  legislative  body  wi|:h  bad 
faith.  No  such  contradictory  attitude  can  reasonably 
be  supposed. 

V  III 

The  Plaintiff  May  Question  The  Legality  of  The 
Defendants'  Threatened  Acts. 

Plaintiff  has  for  many  years  supplied  the  electricity 
4  requirements  of  the  seven  municipalities  mentioned 

in  these  suits. 

In  the  cities  of  Sheffield  and  Tuscumbia,  plaintiff's 
franchises  expired  in  1932,  and  in  the  city  of  Florence, 
its  franchise  expired  in  1933.  Plaintiff  has  continued 
to  supply  the  electricity  requirements  of  thesel  cities 
and  their  inhabitants  ever  since  the  expiration  ctate  of 
such  franchises  and  has  received  no  notice  from  these 
cities  that  plaintiff's  business  therein  would  be  termi¬ 
nated  at  any  time  in  the  future.  Ever  sincO  such 
expiration  dates  the  cities  have  exacted  and  plaintiff 
has  paid  an  annual  license  or  privilege  tax  for  carry- 
^  ing  on  its  business.  Moreover  the  plaintiff  could  not 

discontinue  its  service  in  those  three  communities  with¬ 
out  the  consent  of  the  State  Commission.  See  supra 
►  p.  4. 

That  the  plaintiff's  relationship  with  those  three 
cities  is  a  substantial  one  seems  obvious.  It  hap  been 
there  for  years,  building  up  contacts  and  business 
connections  of  great  value.  It  is  under  a  duty  Itoday, 
as  before  the  end  of  the  franchise  period,  to  givi  serv¬ 
ice  under  state  regulation,  which  requires  ttfat  its 
rates  and  other  conditions  of  service  be  maintained  as 
v  the  state  officers  demand.  See  supra  pp.  4-5.  Cojnpare 

Laigliton  v.  City  of  Carthage ,  175  Fed.  145,  14^.  On 
the  other  hand  the  Federal  Constitution  guarantees 
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that  it  is  entitled  to  be  treated  as  a  going  establish¬ 
ment,  not  an  outlaw,  that  it  may  have  a  reasonable 
return  even  upon  going  value.  Denver  v.  Denver 
Union  Water  Co.,  246  U.  S.  178;  Detroit  United  Rail¬ 
way  Co.  v.  Detroit,  248  U  .S.  429;  Cedar  Rapids  Water 
Co.  v.  Cedar  Rapids,  118  la.  234.  It  cannot  be  dealt 
with  capriciously. 

Furthermore,  even  though  the  cities  might  termi¬ 
nate  the  relationship  upon  giving  reasonable  notice, 
that  does  not  make  the  plaintiff  any  different  from 
many  franchise  holders — most  franchises  are  subject 
to  an  absolute  power  of  termination.  Compare  Frost 
v.  Corporation  Comm,  of  Okla.,  278  U.  S.  515,  534,  551; 
see  opinion  of  Clarke,  J.  in  Northern  Ohio  T.  and  L. 
Co.  v.  Ohio,  245  U.  S.  574,  592-594. 

Finally  the  plaintiff’  could  not  if  it  wanted  to,  even 
after  expiration  of  the  franchise  period,  discontinue 
its  service  at  its  will.  See  Denver  v.  Denver  Union 
Water  Co.,  supra,  at  page  190.  And  under  Alabama 
law  the  plaintiff  must  remain  in  these  municipalities 
until  the  state  permits  it  to  leave  or  the  municipality 
gives  appropriate  notice  (Section  9798,  Code  of 
Alabama;  see  Appendix). 

In  short  the  plaintiff’s  relationship  with  the  three 
municipalities  is  more  tangible,  with  greater  recogni¬ 
tion  in  the  law,  and  with  more  onerous  duties  and 
public  responsibilities,  than  any  of  those  relationships 
which  are  constantly  given  protection  by  equity  and 
bv  the  Constitution — such  as  the  master-servant  or 
the  merchant-patron  relationship.  See  Truax  v.  Raich, 
239  IT.  S.  33;  Hitchman  Coal  and  Coke  Co.  v.  Mitchell, 
245  U.  S.  229;  Pierce  v.  Society  of  Sisters,  268  U.  S. 
510.  Indeed  in  the  Pierce  case  the  interest  of  a  school 
in  patronage  two  years  in  the  future  was  held  sufficient 


for  the  school  to  maintain  suit  against  an  improper 
exercise  of  the  state’s  power  which 
that  interest. 

That  the  defendants  and  PWA  intend  to  effectuate 
the  termination  of  plaintiff’s  business  in  the^e  three 
cities  is  apparent.  It  has  even  required  tjiat  the 
municipalities  canvass  the  plaintiff’s  present  custo¬ 
mers  and  obtain  undertakings  from  them  to  patronize 
the  new  PWA  plant.  See  supra  pp.  10-11. 

In  any  event  such  termination  will  automatically 
follow  the  inauguration  of  the  new  PWA  systems,  and 
that  is  what  the  PWA  and  defendants  are  seeking 
to  accomplish.  In  fact,  the  PWA  did  not  decide  finally 
to  consummate  the  projects  in  any  of  these  cities  until 
it  had  made  findings  that  the  PWA  plants  would  de¬ 
stroy  the  plaintiff’s  business  in  each  city.  (6580,  R. 
17 ;  6588,  R.  14) 

Thus  both  in  those  cities  where  the  plaintiff  has 
a  franchise  and  in  those  where  the  franchise  itself  has 
ended,  the  plaintiff  is  facing  certain  injury.  In  the 
former  cities  the  municipalities  will  discontinue  their 
patronage  of  the  plaintiff  and  the  PWA  systems  will 
be  set  in  operation  to  draw  away  the  patronage  of  the 
cities  ’  inhabitants.  In  the  latter  cities  it  will  be  [worse  ; 
the  PWA  systems  will  supersede  the  plaintiff  entirely. 
In  fact  the  injury  to  the  plaintiff  has  already  occurred 
for  its  property  is  enormously  depreciated  in  vilue  by 
the  mere  threat  of  PWA  and  the  defendants,  ^n  four 
of  the  cities,  the  plaintiff  offered  to  sell  out  tc|  them, 
but  the  cities,  while  recognizing  that  the  figure 
set  by  the  plaintiff  was  reasonable,  refused  to 
buy  unless  the  plaintiff  would  knock  off  an  additional 
30 %,  because  the  PWA  was  offering  to  give  them  that 
amount.  See  supra  pp.  9-10. 


trespassed  upon 
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The  plaintiff  is  caught  between  the  jaws  of  a  vise. 
On  the  one  band  it  cannot  leave  the  cities,  for  state 
law  prevents  that  (unless  in  the  three  cases  the  cities 
are  considerate  enough  to  oust  them!).  On  the  other 
hand  to  remain  means  bitter  rate  wars  with  antagon¬ 
ists  fortified  by  enormous  gifts  of  federal  funds  furn¬ 
ished  by  these  defendants.  Moreover,  the  antagonists 
may  fight  on  until  the  plaintiff’s  death,  for  they  need 
never  make  the  projects  pay;  the  PWA  has  taken  the 
risks.  And  the  PWA  and  the  defendants  will  them¬ 
selves  be  the  antagonists,  for  they  will  build  the  plants, 
the  weapons  of  combat,  according  to  their  own  con¬ 
ceptions  of  destructive  power,  and  they  will  fix  the 
rates  which  will  draw  away  the  plaintiff’s  patrons. 

When  to  these  facts  we  add  the  crusade  of  the  de¬ 
fendants  against  the  utilities  of  the  country,  see  supra 
pp.  7-9,  there  is  no  room  for  doubt  that  the  defendants 
are  the  active,  inciting  forces. 

If  the  case  were  a  labor  dispute,  with  workers  en¬ 
deavoring  to  gain  for  themselves  a  larger  share  of 
wealth,  and  if  for  some  reason  sufficient  to  the  law 
the  end  they  sought  in  seeking  to  entice  away  their  em¬ 
ployer’s  customers  or  to  persuade  others  not  to  work 
was  not  deemed  justified,  equity  would  give  the  em¬ 
ployer  relief,  and  the  workers  would  be  enjoined  from 
persuasion.  If  cannot  be  that  the  law  is  discrimina¬ 
tory — that  it  will  enjoin  workers  but  will  not  enjoin 
political  officials  who  flout  the  fundamental  law  of  the 
land,  who  not  only  persuade  but  who  purchase  with 
enormous  sums  of  the  taxpayers’  money — a  compelling 
appeal  not  available  to  the  working  man. 

The  defendants  would  escape  by  seizing  upon  the 
immunity  of  the  municipalities.  Since  the  municipali¬ 
ties  do  no  wrong,  they  say,  the  defendants  themselves 


need  not  answer  for  their  own  evil.  It  is  at  be^t  doubt¬ 
ful  whether  it  was  contemplated,  when  the  plaintiff’s 
obligation  of  public  service  was  entered  into,  j:hat  the 
municipalities  would  ever  be  enabled  to  enter  tjhe  busi¬ 
ness  and  destroy  them,  willy-nilly,  with  the  unlimited 
resources  of  the  Federal  Government  freely  j  poured 
into  their  war  chests. 

In  any  event  the  municipalities  are  not  independent 
agents.  They  are  docile  instruments.  PW^.  is  the 
commander-in-chief;  the  municipalities  are  but  the 
privates,  bound  by  the  disciplining  force  of  hundreds 
of  thousands  of  dollars.  The  municipalities  are  not 
one-tenth  as  independent  as  was  the  employer  in 
United  States  Fidelity  and  Guaranty  Co .  v.  Millonas , 
206  Ala.  147.  There,  an  insurance  company  injured  a 
man  against  loss  from  liability  to  his  employees  for 
accidental  injuries.  The  policy  was  terminable  at  will. 
An  injured  employee  refused  to  settle  a  claiih.  The 
insurance  company  suggested  to  the  employer  that  it 
would  have  to  discontinue  its  insurance  policy  if  the 
employee  were  not  discharged.  The  employee,  having 


been  discharged,  sued  the  insurance  company  for  dam¬ 
ages  resulting  from  his  discharge.  The  fact  that  the 
damages  came  from  an  innocent  act  of  the  employer 
without  which  they  would  not  have  occurred  iid  not 
prevent  the  court  from  recognizing  the  cause  of  action 
against  the  insurance  company,  and  approving  an 
award  of  punitive  damages  as  well.  Accord:  Gibson 
v.  Fidelity  and  Casualty  Co.,  232  Ill.  49. 

The  basis  of  the  defendants’  argument  simply  does 
not  exist  in  fact.  However,  the  plaintiffs  in  No|s.  6579 
and  6582  have  demonstrated  that  even  were  the  muni¬ 
cipalities  conceded  to  be  independent,  voluntary, 
and  innocent,  still  the  defendants  are  liable  for  the 


foreseeable  consequences  of  their  actions.  That  this  is 
the  law  is  elementary,  and  there  is  no  necessity  here 
to  do  more  than  to  adopt  the  argument  there  elab¬ 
orated. 

But  there  is  another  aspect  of  the  plaintiff’s  case 
which  is  all  sufficient.  The  plaintiff  is  doing  busi¬ 
ness  in  Alabama  not  onlv  bv  virtue  of  state  authority, 

9/  9f  9t  7 

but  by  virtue  of  a  franchise  given  by  the  United  States. 
The  United  \ States  contracted  with  the  plaintiff  that 
if  it  would  incur  the  enormous  expense  of  regulating 
and  improving  navigation  of  certain  rivers  in  Ala¬ 
bama,  it  would  have  the  privilege,  in  return,  to  develop 
the  power  of  those  rivers  and  use  it  for  an  Alabama 
market.  This  is  a  contract  right  of  the  highest  na¬ 
ture,  and  of  the  greatest  concern  to  the  Nation.  See 
supra ,  p.  71.  To  hold  that  federal  agents  may,  at  one 
time,  induce  the  incurring  of  great  expenditures  and 
onerous  duties  and  then  at  a  later  time  other  federal 
agents  may  enter  that  market  and  destroy  the  very 
basis  of  the  plaintiff’s  business  without  complying 
with  law  would  be  a  fatal  blow  to  elementary  prin¬ 
ciples  of  equity  and  to  the  Federal  Water  Power  licen¬ 
sing  system. 


IV 

Plaintiff  Has  The  Right  as  a  Federal  Taxpayer  to 

Bring  These  Suits. 

Plaintiff,  in  addition  to  taxes  paid  in  common  with 
all  Federal  taxpayers,  pays  a  special  excise  tax  of 
three  per  cent,  of  its  gross  revenue  derived  from  the 
sale  of  electricity  to  its  commercial  and  domestic  cus¬ 
tomers  (41  Stat.  1063).  Since  the  inception  of  this 
tax  to  the  date  of  the  filing  of  these  bills  it  has  paid 
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thereunder  an  amount  in  excess  of  $270,000.  jBy  ex¬ 
press  provision,  municipal  projects  are  exempted  from 
the  payment  of  this  tax. 

Plaintiff  is  aware  of  tlie  rule  that  its  mere  stjatus  as 
a  general  taxpayer  confers  no  right  to  challenge  the 
constitutionality  of  these  Acts.  But  under  the  f^cts  set 
forth  in  these  bills,  plaintiff  represents  a  small  class, 
the  electricity  industry,  especially  selected  for  an 
extraordinary  tax  bv  the  federal  government  and  the 
acts  here  threatened  by  the  defendants  will  con¬ 
stitute  peculiar  injury  to  the  very  property  interests 
so  selected  as  a  source  of  federal  revenue.  H^re  the 
court  will  pass  on  no  abstract  question  of  tie  con¬ 
stitutionality  of  these  Acts.  It  is  confronted  with 

facts  which  show  bevond  anv  doubt  that  the  enforce- 

•/ 

ment  of  these  Acts  in  the  manner  threatened  will 
result  in  the  destruction  of  plaintiff’s  property  and 
property  rights  in  these  municipalities  (6580,  R.  21, 
and  6583,  R.  17,  18).  Plaintiff  suffers  a  substantial 
injury,  one  threatening  seriously  to  impair,  if  not  al¬ 
together  destroy,  its  ability  to  continue  operation  as  a 
going  concern. 

Plaintiff  is  not  unmindful  of  the  principles  laid 
dowm  in  Frothinghami  v.  Mellon,  262  U.  S.  447.  But 
the  facts  controlling  that  case  are  sharply  different 
from  those  controlling  here.  There  the  complainant 
showed  no  injury  beyond  that  suffered  by  the  public 
generally ;  here,  plaintiff  faces  a  special,  direct  injury 
which  threatens  the  destruction  of  its  business  and 
property.  The  great  differences  in  the  circumstances 
prevailing  at  the  time  of  the  Frothingham  decision 
and  those  prevailing  today  gave  rise  to  the  penetrating 
observation  of  Mr.  Justice  Watkins  in  the  case  o^  Duke 
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Power  Co.  v.  Greenwood  County ,  10  Fed.  Supp.  854, 
861,  as  follows: 

“*  *  *  It  is  significant,  however,  that  one  of  the 
justifications  of  this  decision  (Frothingham  v. 
Mellon),  and  others  previously  rendered,  was  the 
negligible  amount  of  tax  exacted  from  its  citizens 
bv  the  iFederal  Government.  The  decision  ante- 

i 

dated  recent  enactments  of  Congress  providing 
for  appropriations  reaching  into  many  billions 
of  dollars  per  year,  in  amounts  so  vast  as  to 
stagger  the  imagination.  Certainly  it  cannot  now 
be  said  that  these  taxes  are  negligible,  especially 
where  the  taxpayers,  as  in  the  case  of  public 
utilities  companies,  operating  under  state  or  fed¬ 
eral  franchises,  and,  therefore,  subjected  to  spe¬ 
cial  burdens  must  pay  out  of  their  revenues  large 
amounts  bv  way  of  income  or  privilege  taxes 
#  *  V’  p.  861. 

To  hold  that  a  taxpayer  under  these  circumstances 
can  have  no  recourse  in  a  court  of  equity  to  prevent 
the  illegal  gift  of  public  funds,  to  be  used  in  construct¬ 
ing  electricity  plants  to  compete  with  and  destroy 
him,  is  tantamount  to  holding  that  there  exists 
no  law  for  the  protection  of  property  and  that  the 
right  to  judicial  review  is  abolished. 

CONCLUSION 

In  view  of  the  foregoing,  it  seems  clear : 

1.  That  the  National  Industrial  Recovers*  Act  and 
the  Emergency  Relief  Appropriation  Act  of  1935 
transcend  the  powers  of  Congress  and  are  therefore 
unconstitutional  and  void. 

2.  That  these  defendants  are  answerable  in  these 
suits  because  the  acts  threatened  bv  them  under  the 
color  of  these  Acts  would  cause  plaintiff  to  suffer  im- 
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mediate,  direct  injury  of  a  substantial  nature  to  its 
property  and  property  rights. 

3.  That  the  Acts,  if  valid,  are  being  enforced  in  an 
arbitrary,  capricious  and  malevolent  manner. 

It  is  therefore  prayed  that  the  decree  of  the  Su¬ 
preme  Court  of  the  District  of  Columbia  granting  de¬ 
fendants’  motions  to  dismiss  these  bills  be  reversed, 
and  that  the  court  be  ordered  to  overrule  the  ^notions 
of  the  defendants  to  dismiss  the  plaintiff’s  bills!. 


Respectfully  submitted, 


Perry  W.  Turner, 
Edward  B.  Burling, 
Newton  D.  Baker, 
Dean  G.  Acheson, 

R.  T.  Jackson, 
Howard  C.  Westwood. 

Martin,  Turner  &  McWhorter,  | 

600  North  18th  Street, 

Birmingham,  Alabama 

Covington,  Burling,  Rublee, 

Acheson  &  Shore, 

Union  Trust  Building, 

Washington,  D.  C. 

Baker,  Hostetler,  Sidlo 
&  Patterson, 

Union  Trust  Building, 

Cleveland,  Ohio. 
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APPENDIX. 


Constitution  of  the  United  States: 


ARTICLE  L 

Sec.  1.  All  legislative  Powers  herein  granted  shall 
be  vested  in  a  Congress  of  the  United  States,  which 
shall  consist  of  a  Senate  and  House  of  Representa¬ 
tives. 


Sec.  b.  The  Congress  shall  have  Power  To  lay  and 
collect  Taxes,  Duties,  Imposts  and  Excises,  to  pay  the 
Debts  and  provide  lor  the  common  Defence  and  gen¬ 
eral  Welfare  of  the  United  States;  but  all  Duties,  Im¬ 
posts  and  Excises  shall  be  uniform  throughout  the 


United  States; 

To  borrow  Money  on  the  credit  of  the  United  States; 

To  regulate  Commerce  with  foreign  Nations,  and 
among  the  several  States,  and  with  the  Indian  Tribes ; 

To  establish  an  uniform  Rule  of  Naturalization,  and 
uniform  Laws  on  the  subject  of  Bankruptcies  through¬ 
out  the  United  States; 

To  coin  Money,  regulate  the  Value  thereof,  and  of 
foreign  Coin,  and  fix  the  Standard  of  Weights  and 
Measures; 


To  provide  for  the  Punishment  of  counterfeiting  the 
Securities  and  current  Coin  of  the  United  States; 

To  establish  Post  Offices  and  post  Roads; 

To  promote  the  Progress  of  Science  and  useful  Arts, 
bv  securing  for  limited  Times  to  Authors  and  Inven- 
tors  and  exclusive  Right  to  their  respective  Writings 
and  Discoveries; 

To  constitute  Tribunals  inferior  to  the  Supreme 
Court ; 

To  define  and  punish  Piracies  and  Felonies  com¬ 
mitted  on  the  high  Seas,  and  Offenses  against  the  Law 
of  Nations; 

To  declare  War,  grant  Letters  of  Marque  and  Re¬ 
prisal,  and  make  Rules  concerning  Captures  on  Land 
and  Water; 
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To  raise  and  support  Armies,  but  no  Appropriation 
of  Money  to  that  Use  shall  be  for  a  longer  Term  than 
two  Years; 

To  provide  and  maintain  a  Navy; 

To  make  Rules  for  the  Government  and  Regulation 
of  the  land  and  naval  Forces; 

To  provide  for  calling  forth  the  Militia  to  execute 
the  Laws  of  the  Union;  suppress  Insurrections  and  re¬ 
pel  Invasions; 

To  provide  for  organizing,  arming,  and  disciplining, 
the  Militia,  and  for  governing  such  Part  of  ^hem  as 
may  be  employed  in  the  Service  of  the  Uniteq  States, 
reserving  to  the  States  respectively,  the  Appointment 
of  the  Officers,  and  the  Authority  of  training  tlie  Mili¬ 
tia  according  to  the  discipline  prescribed  by  Congress ; 

To  exercise  exclusive  Legislation  in  all  Cas^s  what¬ 
soever,  over  such  District  (not  exceeding  ten  Miles 
square)  as  may,  by  Cession  of  particular  States,  and 
the  Acceptance  of  Congress,  become  the  Sea|  of  the 
Government  of  the  United  States,  and  to  exercise  like 
Authority  over  all  Places  purchased  by  the  Iconsent 
of  the  Legislature  of  the  State  in  which  the  Same  shall 
be,  for  the  Erection  of  Forts,  Magazines,  Arsenals, 
dock-Yards,  and  other  needful  Buildings; — Apd 

To  make  all  Laws  which  shall  be  necessary  and 
proper  for  carrying  into  Execution  the  foregoing 
Powers,  and  all  other  Powers  vested  by  this  Consti¬ 
tution  in  the  Government  of  the  United  States,  or  in 
any  Department  of  Officer  thereof. 

Sec.  9.  *  *  *  No  Money  shall  be  drawn  from  the 

Treasury,  but  in  Consequence  of  Appropriations  made 

bv  Law;  *  *  * 

•» 

TENTH  AMENDMENT. 

The  powers  not  delegated  to  the  United  States  by 
the  Constitution,  nor  prohibited  by  it  to  the  States, 
are  reserved  t-o  the  States  respectively,  or  to  tjhe  peo- 
pie. 
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Statutes  of  the  United  States: 

NATIONAL  INDUSTRIAL  RECOVERY  ACT: 
[Public — No.  67 — 73d  Congress] 

An  Act 

To  encourage  national  industrial  recovery,  to  foster 
fair  competition,  and  to  provide  for  the  construc¬ 
tion  of  certain  useful  public  works,  and  for  other 
purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Represen¬ 
tatives  of  the  United  States  of  America  in  Congress 
assembled , 


Title  I — Industrial  Recovery 

DECLARATION  OF  POLICY 

Section  1.  A  national  emergency  productive  of 
widespread  unemployment  and  disorganization  of  in¬ 
dustry,  which  burdens  interstate  and  foreign  com¬ 
merce,  affects  the  public  welfare,  and  undermines  the 
standards  of  living  of  the  American  people,  is  hereby 
declared  to  exist.  It  is  hereby  declared  to  be  the  pol¬ 
icy  of  Congress  to  remove  obstructions  to  the  free 
flow  of  interstate  and  foreign  commerce  which  tend  to 
diminish  the  amount  thereof;  and  to  provide  for  the 
general  welfare  by  promoting  the  organization  of  in¬ 
dustry  for  the  purpose  of  cooperative  action  among 
trade  groups,  to  induce  and  maintain  united  action  of 
labor  and  management  under  adequate  governmental 
sanctions  and  supervision,  to  eliminate  unfair  competi¬ 
tive  practices,  to  promote  the  fullest  possible  utiliza¬ 
tion  of  the  present  productive  capacity  of  industries,  to 
avoid  undue  restriction  of  production  (except  as  may 
be  temporarily  required),  to  increase  the  consumption 
of  industrial  and  agricultural  products  by  increasing 
purchasing  power,  to  reduce  and  relieve  un employ- 
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ment,  to  improve  standards  of  labor,  and  otherwise  to 
rehabilitate  industry  and  to  conserve  natural  resources. 

#  #  •  * 

Title  II — Public  Works  and  Construction  P|rojects 

FEDERAL  EMERGENCY  ADMINISTRATION  OF  PUBLIC  jWORKS 

Section  201.  (a)  To  effectuate  the  purposes  of  this 
title,  the  President  is  hereby'  authorized  to  create  a 
Federal  Emergency  Administration  of  Public  Works, 
all  the  powers  of  which  shall  be  exercised  by  a  Fed¬ 
eral  Emergency  Administrator  of  Public  Works  (here¬ 
after  referred  to  as  the  “Administrator”),  and  to  es¬ 
tablish  such  agencies,  to  accept  and  utilize  such  volun¬ 
tary  and  uncompensated  services,  to  appoint,  without 
regard  to  the  civil  service  laws,  such  officers  and  em¬ 
ployees,  and  to  utilize  such  Federal  officers  and  em¬ 
ployees,  and,  with  the  consent  of  the  State,  such  State 
and  local  officers  and  employees  as  he  may  find  neces¬ 
sary,  to  prescribe  their  authorities,  duties,  responsi¬ 
bilities,  and  tenure,  and,  without  regard  to  the  Classifi¬ 
cation  Act  of  1923,  as  amended,  to  fix  the  compensation 
of  any  officers  and  employees  so  appointed.  The  Presi¬ 
dent  may  delegate  any  of  his  functions  and  powers 
under  this  title  to  such  officers,  agents,  and  employees 

as  he  may  designate  or  appoint. 

(b)  The  Administrator  may,  without  regard  to  the 
civil  service  laws  or  the  Classification  Act  of  1923,  as 
amended,  appoint  and  fix  the  compensation  of  such  ex¬ 
perts  and  such  other  officers  and  employees  as  are 
necessary  to  carry  out  the  provisions  of  this  title ;  and 
may  make  such  expenditures  (including  expenditures 
for  personal  services  and  rent  at  the  seat  of  govern¬ 
ment  and  elsewhere,  for  law  books  and  books  of  refer¬ 
ence,  and  for  paper,  printing  and  binding)  as  a[re  nec¬ 
essary  to  carry  out  the  provisions  of  this  titl^. 

(c)  All  such  compensation,  expenses,  and  allowances 
shall  be  paid  out  of  funds  made  available  by  this  Act. 

(d)  After  the  expiration  of  two  years  after  tne  date 
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of  the  enactment  of  this  Act,  or  sooner  if  the  President 
shall  by  proclamation  or  the  Congress  shall  by  joint 
resolution  declare  that  the  emergency  recognized  by 
section  1  has  ended,  the  President  shall  not  make  any 
further  loans  or  grants  or  enter  upon  any  new  con¬ 
struction  under  this  title,  and  any  agencies  established 
hereunder  shall  cease  to  exist  and  any  of  their  remain¬ 
ing  functions  shall  be  transferred  to  such  departments 
of  the  Government  as  the  President  shall  designate: 
Provided ,  That  he  may  issue  funds  to  a  borrower  un¬ 
der  this  title  prior  to  January  23, 1939,  under  the  terms 
of  any  agreement,  or  any  commitment  to  bid  upon  or 
purchase  bonds,  entered  into  with  such  borrower  prior 
to  the  date  of  termination,  under  this  section,  of  the 
power  of  the  President  to  make  loans. 

Sec.  202.  The  Administrator,  under  the  direction  of 
the  President,  shall  prepare  a  comprehensive  program 
of  public  works,  which  shall  include  among  other 
things  the  following:  (a)  Construction,  repair,  and  im¬ 
provement  of  public  highways  and  park  ways,  public 
buildings;  and  any  publicly  owned  instrumentalities 
and  facilities;  (b)  conservation  and  development  of 
natural  resources,  including  control,  utilization,  and 
purification  of  waters,  prevention  of  soil  or  coastal  ero¬ 
sion,  development  of  water  power,  transmission  of 
electrical  energy,  and  construction  of  river  and  harbor 
improvements  and  flood  control  and  also  the  construc¬ 
tion  of  any  river  or  drainage  improvement  required  to 
perform  or  satisfy  any  obligation  incurred  by  the 
United  States  through  a  treaty  with  a  foreign  Govern¬ 
ment  heretofore  ratified  and  to  restore  or  develop  for 
the  use  of  anv  State  or  its  citizens  water  taken  from 
or  denied  to  them  by  performance  on  the  part  of  the 
United  States  of  treaty  obligations  heretofore  as¬ 
sumed:  Provided ,  That  no  river  or  harbor  improve¬ 
ments  shall  be  carried  out  unless  they  shall  have  here¬ 
tofore  or  hereafter  been  adopted  by  the  Congress  or 
are  recommended  by  the  Chief  of  Engineer  of  the 
United  States  Army;  (c)  any  projects  of  the  character 
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heretofore  constructed  or  carried  on  either  directly  by 
public  authority  or  with  public  aid  to  serve  the  inter¬ 
ests  of  the  general  public;  (d)  construction,  reconstruc¬ 
tion,  alteration,  or  repair  under  public  regulation  or 
control  of  low-cost  housing  and  slum-clearancp  proj¬ 
ects;  (e)  any  project  (other  than  those  included  in  the 
foregoing  classes)  of  any  character  heretofore  Eligible 
for  loans  under  subsection  (a)  of  section  201  [of  the 
Emergency  Relief  and  Construction  Act  of  1932,  as 
amended,  and  paragraph  (3)  of  such  subsectipn  (a) 
shall  for  such  purposes  be  held  to  include  loans  for  the 
construction  or  completion  of  hospitals  the  operation 
of  which  is  partly  financed  from  public  funds,  and  of 
reservoirs  and  pumping  plants  and  for  the  construc¬ 
tion  of  dry  docks ;  and  if  in  the  opinion  of  the  President 
it  seems  desirable,  the  construction  of  naval  vessels 
within  the  terms  and/or  limits  established  by  the  Lon¬ 
don  Naval  Treaty  of  1930  and  of  aircraft  required 
therefor  and  construction  of  heavier-than-air  aircraft 
and  technical  construction  for  the  Army  Air  Corps  and 
such  Army  housing  projects  as  the  President  may  ap¬ 
prove,  and  provision  of  original  equipment  for  the 
mechanization  or  motorization  of  such  Army  tactical 
units  as  he  may  designate:  Provided,  however,  That 
in  the  event  of  an  international  agreement  for  the  fur- 
their  limitation  of  armament,  to  which  the  ^Jnited 
States  is  signatory,  the  President  is  hereby  authorized 
and  empowered  to  suspend,  in  whole  or  in  part,  any 
such  naval  or  militarv  construction  or  mechanization 
and  motorization  of  Army  units;  Provided  further, 
That  this  title  shall  not  be  applicable  to  public  works 
under  the  jurisdiction  or  control  of  the  Architect  of 
the  Capitol  or  of  any  commission  or  committee  for 
which  such  architect  is  the  contracting  and/or  execu¬ 
tive  officer. 

Skc.  203.  (a)  With  a  view  to  increasing  employment 
quickly  (while  reasonably  securing  any  loans  mbde  by 
the  United  States)  the  President  is  authorized  and 
empowered,  through  the  Administrator  or  through 
such  other  agencies  as  he  may  designate  or  preate, 
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(1)  to  construct,  finance,  or  aid  in  the  construction  or 
financing  of  any  public- works  project  included  in  the 
program  prepared  pursuant  to  section  202;  (2)  upon 
such  terms  as  the  President  shall  prescribe,  to  make 
grants  to  States,  municipalities,  or  other  public  bodies 
for  the  construction,  repair,  or  improvement  of  any 
such  project,  but  no  such  grant  shall  be  in  excess  of  30 
per  centum  of  the  cost  of  the  labor  and  materials  em¬ 
ployed  upon  such  project;  (3)  to  acquire  by  purchase, 
or  by  exercise  of  the  power  of  eminent  domain,  any 
real  or  personal  property  in  connection  with  the  con¬ 
struction  of  any  such  project,  and  to  sell  any  security 
acquired  or  any  property  so  constructed  or  acquired 
or  to  lease  any  such  property  with  or  without  the 
privilege  of  purchase:  Provided,  That  all  moneys  re¬ 
ceived  from  any  such  sale  or  lease  or  the  repayment 
of  any  loan  shall  be  used  to  retire  obligations  issued 
pursuant  to  section  209  of  this  Act,  in  addition  to  any 
other  moneys  required  to  be  used  for  such  purpose; 
(4)  to  aid  in  the  financing  of  such  railroad  maintenance 
and  equipment  as  may  be  approved  by  the  Interstate 
Commerce  Commission  as  desirable  for  the  improve¬ 
ment  of  transportation  facilities;  and  (5)  to  advance, 
upon  request  of  the  Commission  having  jurisdiction  of 
the  project,  the  unappropriated  balance  of  the  sum 
authorized  for  carrying  out  the  provisions  of  the  Act 
entitled  44  An  Act  to  provide  for  the  construction  and 
equipment  of  an  annex  to  the  Library  of  Congress”, 
approved  June  13,  1930  (46  Stat.  583) ;  such  advance 
to  be  expended  under  the  direction  of  such  Commission 
and  in  accordance  with  such  Act:  Provided,  That  in 
deciding  to  extend  any  aid  or  grant  hereunder  to  any 
State,  county,  or  municipality  the  President  may  con¬ 
sider  whether  action  is  in  process  or  in  good  faith  as¬ 
sure  therein  reasonably  designed  to  bring  the  ordi¬ 
nary  current  expenditures  thereof  within  the  pru¬ 
dently  estimated  revenues  thereof.  The  provisions 
of  this  section  and  section  202  shall  extend  to  public 
works  in  the  several  States,  Hawaii,  Alaska,  the  Dis- 


89 


trict  of  Columbia,  Puerto  Rico,  the  Canal  Zone,  I  and  the 
Virgin  Islands. 

*  #  #  # 

(d)  The  President,  in  his  discretion,  and  under  such 
terms  as  he  may  prescribe,  may  extend  any  of  t^ie  bene¬ 
fits  of  this  title  to  any  State,  county,  or  municipality 
notwithstanding  any  constitutional  or  legal  restriction 
or  limitation  on  the  right  or  power  of  such  State,  coun¬ 
ty,  or  municipality  to  borrow  money  or  incur  indebted¬ 
ness. 

•  *  ♦  * 

Sec.  206.  All  contracts  let  for  construction  projects 
and  all  loans  and  grants  pursuant  to  this  tit^e  shall 
contain  such  provisions  as  are  necessary  to  insure 
( 1 )  that  no  convict  labor  shall  be  employed  on  apy  such 
project;  (2)  that  (except  in  executive,  administrative, 
and  supervisory  positions),  so  far  as  practicable  and 
feasible,  no  individual  directly  employed  on  ahy  such 
project  shall  be  permitted  to  work  more  thaii  thirty 
hours  in  any  one  week;  (3)  that  all  employees  shall  be 
paid  just  and  reasonable  wages  which  shall  be  com¬ 
pensation  sufficient  to  provide,  for  the  hours  of  labor 
as  limited,  a  standard  of  living  in  decency  aifd  com¬ 
fort;  (4)  that  in  the  employment  of  labor  in  conhection 
with  any  such  project,  preference  shall  be  given;  where 
they  are  qualified,  to  ex-service  men  with  dependents, 
and  then  in  the  following  order:  (A)  To  citizen^  of  the 
United  States  and  aliens  who  have  declared  thei^*  inten¬ 
tion  of  becoming  citizens,  who  are  bona  fide  residents 
of  the  political  subdivision  and/or  county  in  which  the 
work  is  to  be  performed,  and  (B)  to  citizens  of  the 
United  States  and  aliens  who  have  declared  their  in¬ 
tention  of  becoming  citizens,  who  are  bona  fide  resi¬ 
dents  of  the  State,  Territory,  or  district  in  which  the 
work  is  to  be  performed:  Provided ,  That  these  prefer¬ 
ences  shall  apply  only  where  such  labor  is  available 
and  qualified  to  perform  the  work  to  which  the  em¬ 
ployment  relates ;  and  (5)  that  the  maximum  of  human 
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labor  shall  be  used  in  lieu  of  machinery  wherever  prac¬ 
ticable  and  consistent  with  sound  economy  and  public 
advantage. 

•  *  *  • 

ISSUE  OF  SECURITIES  AND  SINKING  FUND 

Sec.  210.  (a)  The  Secretary  of  the  Treasurv  is  au- 
thorized  to  borrow,  from  time  to  time,  under  the  Sec¬ 
ond  Liberty  Bond  Act,  as  amended,  such  amounts  as 
may  be  necessary  to  meet  the  expenditures  authorized 
by  this  Act,  or  to  refund  any  obligations  previously  is¬ 
sued  under  this  section,  and  to  issue  therefor  bonds, 
notes,  certificates  of  indebtedness,  or  Treasurv  bills  of 
the  United  States. 

#  *  *  • 

APPROPRIATION 

Sec.  220.  For  the  purposes  of  this  Act,  there  is  here¬ 
by  authorized  to  be  appropriated,  out  of  any  money  in 
the  Treasurv  not  otherwise  appropriated,  the  sum  of 
$3,300,000,000. 

EMERGENCY  RELIEF  APPROPRIATION  ACT 

OF  1935. 

[Public  Resolution — No.  11 — 74th  Congress! 

[H.  J.  Res.  117] 

JOINT  RESOLUTION 
Making  appropriations  for  relief  purposes. 

Resolved  by  the  Senate  and  House  of  Representa¬ 
tives  of  the  United  States  of  America  in  Congress  as¬ 
sembled ,  That  in  order  to  provide  relief,  work  relief 
and  to  increase  employment  by  providing  for  useful 
projects,  there  is  hereby  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  to 
be  used  in  the  discretion  and  under  the  direction  of  the 
President,  to  be  immediately  available  and  to  remain 
available  until  June  30, 1937,  the  sum  of  $4,000,000,000, 
together  with  the  separate  funds  established  for  par- 
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ticular  areas  by  proclamation  of  the  President  pursu¬ 
ant  to  section  15  (f)  of  the  Agricultural  Adjustment 
Act  (but  any  amounts  thereof  shall  be  available  for 
use  only  for  the  area  for  which  the  fund  was  estab¬ 
lished)  ;  not  exceeding  $500,000,000  in  the  aggregate  of 
any  savings  or  unexpended  balances  in  funds  "of  the 
Reconstruction  Finance  Corporation;  and  not  exceed¬ 
ing  a  total  of  $380,000,000  of  such  unexpended  balances 
as  the  President  may  determine  are  not  required  for 
the  purposes  for  which  authorized,  of  the  following 
appropriations,  namely:  The  appropriation  of  $3,300,- 
000,000  for  national  industrial  recovery  contained  in 
the  Fourth  Deficiency  Act,  fiscal  year  1933,  approved 
June  16,  1933  (48  Stat.  974) ;  the  appropriation  of 
$950,000,000  for  emergency  relief  and  civil  works  con¬ 
tained  in  the  Act  approved  February  15, 1934  (4$  Sta: 
351) ;  the  appropriation  of  $899,675,000  for  emergency 
relief  and  public  works,  and  the  appropriation  ofl  $525,- 
000,000  to  meet  the  emergency  and  necessity  for!  relief 
in  stricken  agricultural  areas,  contained  in  the  Emer¬ 
gency  Appropriation  Act,  fiscal  year  1935,  approved 
June  19,  1934  (48  Stat.  1055) ;  and  any  remainder  of 
the  unobligated  moneys  referred  to  in  sectioii  4  of 
the  Act  approved  March  31,  1933  (48  Stat.  22)  \  Pro¬ 
vider I,  That  except  as  to  such  part  of  the  appropria¬ 
tion  made  herein  as  the  President  may  deem  necessary 
for  continuing  relief  as  authorized  under  the  Federal 
Emergency  Relief  Act  of  1933,  as  amended,  or  f|or  re¬ 
storing  to  the  Federal  Emergency  Administration  of 
Public  Works  anv  sums  which  after  December  28.  1934, 

v  _ 

were,  by  order  of  the  President  impounded  or  trans¬ 
ferred  to  the  Federal  Emergency  Relief  Administra¬ 
tion  from  appropriations  heretofore  made  available 
to  such  Federal  Emergency  Administration  of  Public 
Works  (which  restoration  is  hereby  authorized),  this 
appropriation  shall  be  available  for  the  following 
classes  of  projects,  and  the  amounts  to  be  used  foJ  each 
class  shall  not,  except  as  hereinafter  provided,  exceed 
the  respective  amounts  stated,  namely:  (a)  Highways, 
roads,  streets,  and  grade-crossing  elimination,  $800,- 
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000,000;  (b)  rural  rehabilitation  and  relief  in  stricken 
agricultural  areas,  and  water  conservation,  trans¬ 
mountain  water  diversion  and  irrigation  and  reclama¬ 
tion,  $500,000,000;  (c)  rural  electrification,  $100,- 
000,000;  (d)  housing,  $450,000,000;  (e)  assistance  for 
educational,  professional  and  clerical  persons,  $300,- 
000,000;  (f)  Civilian  Conversation  Corps,  $600,000,000; 
(g)  loans  or  grants,  or  both,  for  projects  of  States, 
Territories,  Possessions,  including  subdivisions  and 
agencies  thereof,  municipalities,  and  the  District  of 
Columbia,  and  self -liquidating  projects  of  public  bodies 
thereof,  where,  in  the  determination  of  the  President, 
not  less  than  twenty-five  per  centum  of  the  loan  or  the 
grant,  or  the  aggregate  thereof,  is  to  be  expended  for 
work  under  each  particular  project,  $900,000,000;  (h) 
sanitation,  prevention  of  soil  erosion,  prevention  of 
stream  pollution,  sea  coast  erosion,  reforestation,  for¬ 
estation,  flood  control,  rivers  and  harbors  and  mis¬ 
cellaneous  projects,  $350,000,000:  Provided  further, 
That  not  to  exceed  20  per  centum  of  the  amount  herein 
appropriated  may  be  used  by  the  President  to  increase 
any  one  or  more  of  the  foregoing  limitations  if  he  finds 
it  necessary  to  do  so  in  order  to  effectuate  the  purpose 
of  this  joint  resolution:  Provided  further,  That  no  part 
of  the  appropriation  made  by  this  joint  resolution  shall 
be  expended  for  munitions,  warships,  or  military  or 
naval  materiel ;  but  this  proviso  shall  not  be  construed 
to  prevent  the  use  of  such  appropriation  for  new  build¬ 
ings,  reconstruction  of  buildings  and  other  improve¬ 
ments  in  military  or  naval  reservations,  posts,  forts, 
camps,  cemeteries,  or  fortified  areas,  or  for  projects 
for  nonmilitary  or  nonnaval  purposes  in  such  places. 

Except  as  hereinafter  provided,  all  sums  allocated 
from  the  appropriation  made  herein  for  the  construc¬ 
tion  of  public  highways  and  other  related  projects  (ex¬ 
cept  within  or  adjacent  to  national  forests,  national 
parks,  national  parkways,  or  other  Federal  reserva¬ 
tions)  shall  be  apportioned  by  the  Secretary  of  Agri¬ 
culture  in  the  manner  provided  by  section  204  (b)  of 
the  National  Industrial  Recovery  Act  for  expenditure 
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by  the  State  highway  departments  under  the  provis¬ 
ions  of  the  Federal  Highway  Act  of  November  9,  1921, 
as  amended  and  supplemented,  and  subject  to  the  pro¬ 
visions  of  section  1  of  the  Act  of  June  18, 1934  ^48  Stat. 
993) :  Provided ,  That  any  amounts  allocated  ftrom  the 
appropriation  made  herein  for  the  elimination  of  ex¬ 
isting  hazards  to  life  at  railroad  grade  crossings,  in¬ 
cluding  the  separation  or  protection  of  grades  at 
crossings,  the  reconstruction  of  existing  railroad 
grade  crossing  structures,  and  the  relocation  <pf  high¬ 
ways  to  eliminate  grade  crossings,  shall  be  apportioned 
by  the  Secretary  of  Agriculture  to  the  several  States 
(including  the  Territory  of  Hawaii  and  the  District 
of  Columbia),  one-half  on  population  as  showii  by  the 
latest  decennial  census,  one-fourth  on  the  mileage  of 
the  Federal-aid  highway  system  as  determined  by  the 
Secretary  of  Agriculture,  and  one-fourth  on  the  rail¬ 
road  mileage  as  determined  by  the  Interstate  Com¬ 
merce  Commission,  to  be  expended  by  the  State  high¬ 
way  departments  under  the  provisions  of  the  federal 
Highway  Act  of  November  9,  1921,  as  amended  and 
supplmented,  and  subject  to  the  provisions  of  section  1 
of  such  Act  of  June  18, 1934  (48  Stat.  993) ;  but  ho  part 
of  the  funds  apportioned  to  any  State  or  Territory  un¬ 
der  this  joint  resolution  for  public  highways  and  grade 
crossings  need  be  matched  by  the  State  or  Territory: 
And  provided  further ,  That  the  President  may  also 
allot  funds  made  available  by  this  joint  resolution  for 
the  construction,  repair,  and  improvement  of  public 
highways  in  Alaska,  Puerto  Rico,  and  the  Virgin 
Islands,  and  money  allocated  under  this  joint  resolu¬ 
tion  to  relief  agencies  may  be  expended  by  such  agen¬ 
cies  for  the  construction  and  improvement  of  ro^ds  and 
streets:  Provided,  however,  That  the  expenditure  of 
funds  from  the  appropriation  made  herein  for  the  con¬ 
struction  of  public  highways  and  other  related  projects 
shall  be  subject  to  such  rules  and  regulations  jas  the 
President  may  prescribe  for  carrying  out  this|  para¬ 
graph  and  preference  in  the  employment  of  labojr  shall 
be  given  (except  in  executive,  administrative,  |super- 
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visory,  and  highly  skilled  positions)  to  persons  receiv¬ 
ing  relief,  where  they  are  qualified,  and  the  President 
is  hereby  authorized  to  predetermine  for  each  State 
the  hours  of  work  and  the  rates  of  wages  to  be  paid 
to  skilled,  intermediate,  and  unskilled  labor  engaged  in 
such  construction  therein:  Provided  further ,  That 
rivers  and  harbors  projects,  reclamation  projects  (ex¬ 
cept  the  drilling  of  wells,  development  of  springs  and 
subsurface  waters),  and  public  buildings  projects  un¬ 
dertaken  pursuant  to  the  provisions  of  this  joint  reso¬ 
lution  shall  be  carried  out  under  the  direction  of  the 
respective  permanent  Government  departments  or 
agencies  now  having  jurisdiction  of  similar  projects. 

Funds  made  available  by  this  joint  resolution  may 
be  used,  in  the  discretion  of  the  President,  for  the  pur¬ 
pose  of  making  loans  to  finance,  in  whole  or  in  part, 
the  purchase  of  farm  lands  and  necessary  equipment 
by  farmers,  farm  tenants,  croppers,  or  farm  laborers. 
Such  loans  shall  be  made  on  such  terms  as  the  Presi¬ 
dent  shall  prescribe  and  shall  be  repaid  in  equal  annual 
installments,  or  in  such  other  manner  as  the  President 
may  determine. 

Funds  made  available  by  this  joint  resolution  may  be 
used,  in  the  discretion  of  the  President  for  the  admin¬ 
istration  of  the  Agricultural  Adjustment  Act,  as 
amended,  during  the  period  of  twelve  months  after 
the  effective  date  of  this  joint  resolution. 

Sec.  2.  The  appropriation  made  herein  shall  be  avail¬ 
able  for  use  onlv  in  the  United  States  and  its  Terri- 

* 

lories  and  possessions.  The  provisions  of  the  Act  of 
February  15,  1934  (48  Stat.  351),  relating  to  disability 
or  death  compensation  and  benefits  shall  apply  to  those 
persons  receiving  from  the  appropriation  made  herein, 
for  services  rendered  as  employees  of  the  United 
States,  security  payments  in  accordance  with  schedules 
established  bv  the  President:  Provided ,  That  so  much 
of  the  sum  herein  appropriated  as  the  United  States 
Employes’  Compensation  Commission,  with  the  ap¬ 
proval  of  the  President,  estimates  and  certifies  to  the 
Secretary  of  the  Treasury  will  be  necessary  for  the 
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payment  of  such  compensation  and  administrative  ex¬ 
penses  shall  be  set  aside  in  a  special  fund  to  l|>e  admin¬ 
istered  by  the  Commission  for  such  purposes ; 

June  30,  1936,  such  special  fund  shall  be  ava! 
these  purposes  annually  in  such  amounts 
specified  therfor  in  the  annual  appropriation  Acts. 
The  provisions  of  section  3709  of  the  Revised!  Statutes 
(U.  S.  C.,  title  41,  sec.  5)  shall  not  apply  to  iany  pur¬ 
chase  made  or  service  procured  in  carrying  out  the 
provisions  of  this  joint  resolution  when  the  aggregate 
amount  involved  is  less  than  $300. 

Sec.  3.  In  carrying  out  the  provisions  of  this  joint 
resolution  the  President  may  (a)  authorize  (expendi¬ 
tures  for  contract  stenographic  reporting  ^ervices; 
supplies  and  equipment ;  purchase  and  exchange  of  law 
books,  books  of  reference,  directories,  periodicals, 
newspapers  and  press  clippings;  travel  expepses,  in¬ 
cluding  the  expense  of  attendance  at  meetings  when 
specifically  authorized;  rental  at  the  seat  of |  govern¬ 
ment  and  elsewhere;  purchase,  operation,  and  main¬ 
tenance  of  motor-propelled  passenger-carrying  ve¬ 
hicles;  printing  and  binding;  and  such  other  expenses 
as  he  may  determine  necessary  to  the  accomplishment 
of  the  objectives  of  this  joint  resolution;  and  (b)  ac¬ 
cept  and  utilize  such  voluntary  and  uncompensated  ser¬ 
vices,  appoint,  without  regard  to  the  provisions  of  the 
civil-service  laws,  such  officers  and  employees,  and  util¬ 
ize  such  Federal  officers  and  employees,  and,  with  the 
consent  of  the  State,  such  State  and  local  officeers  and 
employees,  as  may  be  necessary,  prescribe  their  au¬ 
thorities,  duties,  responsibilities,  and  tenure,  and,  with¬ 
out  regard  to  the  Classification  Act  of  1^23,  as 
amended,  fix  the  compensation  of  any  officers  hnd  em¬ 
ployees  so  appointed. 

Anv  Administrator  or  other  officer,  or  the  ip 
of  any  central  board,  or  other  agency,  named 
general  supervision  at  the  seat  of  ‘Government  over  the 
program  and  work  contemplated  under  the  appropria¬ 
tion  made  in  section  1  of  this  joint  resolution  and  receiv¬ 
ing  a  salary  of  $5,000  or  more  per  annum  from  such 
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appropriation,  and  any  State  or  regional  administrator 
receiving  a  salary  of  $5,000  or  more  per  annum  from 
such  appropriation  (except  persons  now  serving  as 
such  under  other  law),  shall  be  appointed  by  the  Presi¬ 
dent,  by  and  with  the  advice  and  consent  of  the  Senate : 
Provided ,  That  the  provisions  of  section  1761  of  the 
Revised  Statutes  shall  not  apply  to  any  such  ap¬ 
pointee  and  the  salary  of  any  person  so  appointed  shall 
not  be  increased  for  a  period  of  six  months  after  con¬ 
firmation. 

Sec.  4.  In  carrying  out  the  provisions  of  this  joint 
resolution  the  President  is  authorized  to  establish  and 
prescribe  the  duties  and  functions  of  necessary  agen¬ 
cies  within  the  Government. 

Sec.  5.  In  carrying  out  the  provisions  of  this  joiut 
resolution  the  President  is  authorized  (within  the  lim- 
iis  of  the  appropriation  made  in  section  1)  to  acquire, 
by  purchase  or  by  the  power  of  eminent  domain,  any 
real  property  or  any  interest  therein,  and  improve,  de¬ 
velop,  grant,  sell,  lease  (with  or  without  the  privilege 
of  purchasing),  or  otherwise  dispose  of  any  such  prop¬ 
erty  or  interest  therein. 

* 

Sec  6.  The  President  is  authorized  to  prescribe  such 
rules  and  regulations  as  may  be  necessary  to  carry  out 
this  joint  resolution,  and  any  willful  violation  of  any 
such  rule  or  regulation  shall  be  punishable  by  fine  of 
not  to  exceed  $1,000. 

Sec.  7.  The  President  shall  require  to  be  paid  such 
rates  of  pay  for  all  persons  engaged  upon  any  project 
financed  in  whole  or  in  part,  through  loans  or  other¬ 
wise,  by  funds  appropriated  by  this  joint  resolution,  as 
will  in  the  discretion  of  the  President  accomplish  the 
purposes  of  this  joint  resolution,  and  not  affect  ad¬ 
versely  or  otherwise  tend  to  decrease  the  going  rates 
of  wages  paid  for  work  of  a  similar  nature. 

The  President  mav  fix  different  rates  of  wages  for 
various  types  of  work  on  any  project,  which  rates  need 
not  be  uniform  throughout  the  United  Statos:  Pro¬ 
vided ,  however ,  That  whenever  permanent  buildings 
for  the  use  of  any  department  of  the  Government  of 
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the  United  States,  or  the  District  of  Columbia,  are  to 
be  constructed  by  funds  appropriated  by  this  jpint  res¬ 
olution,  the  provisions  of  the  Act  of  Marchj  3,  1931 
(U.  S.  C.,  Supp.  VII,  Title  40,  sec.  276a),  shall  apply 
but  the  rates  of  wages  shall  be  determined  in  advance 
of  any  bidding  thereon.  | 

Sec.  8.  Wherever  practicable  in  the  carrying  out  of 
tiie  provisions  of  this  joint  resolution,  full  advantage 
shall  be  taken  of  the  facilities  of  private  enterprise. 

Sec.  9.  Any  person  who  knowingly  and  with  intent 
to  defraud  the  United  States  makes  any  falge  state¬ 
ment  in  connection  with  any  application  for  hny  pro¬ 
ject,  employment,  or  relief  aid  under  the  provisions 
of  this  joint  resolution,  or  diverts,  or  attempts  to  di¬ 
vert,  or  assists  in  diverting  for  the  benefit  of  any  per¬ 
son  or  persons  not  entitled  thereto,  any  money ^  appro¬ 
priated  by  this  joint  resolution,  or  any  services  or  real 
or  personal  property  acquired  thereunder,  or  who 

knowingly,  by  means  of  any  fraud,  force,  threat;,  intim¬ 
idation^  or  boycott,  deprives  any  person  of  anj  of  the 

benefits  to  which  he  may  be  entitled  under  th^  provi¬ 
sions  of  this  joint  resolution,  or  attempts  so  tq  do,  or 
assists  in  so  doing,  shall  be  deemed  guilty  of  a  mis¬ 
demeanor  and  shall  be  fined  not  more  than  $2,000  or  im¬ 
prisoned  not  more  than  one  year,  or  both. 

Sec.  10.  Until  June  30,  1936,  or  such  earlier  date 
as  the  President  by  proclamation  may  fix,  the  Federal 
Emergency  Relief  Act  of  1933,  as  amended,  lis  con- 
l  inued  in  full  force  and  effect. 

Sec.  11.  No  part  of  the  funds  herein  appropriated 
shall  be  expended  for  the  administrative  expenses  of 
any  department,  bureau,  board,  commission,  of  inde¬ 
pendent  agency  of  the  Government  if  such  administra¬ 
tive  expenses  are  ordinarily  financed  from  annual 
appropriations,  unless  additional  work  is  iipposed 
thereupon  by  reason  of  this  joint  resolution. 

Sec.  12.  The  Federal  Emergency  Administration  of 

Public  Works  established  under  title  II  of  tfie  Na¬ 
tional  Industrial  Recovery  Act  is  hereby  continued  un¬ 
til  June  30,  1937,  and  is  authorized  to  perform  shell  of 
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its  functions  under  said  Act  and  such  functions  under 
this  joint  resolution  as  may  be  authorized  by  the  Pres¬ 
ident.  All  sums  appropriated  to  carry  out  the  pur¬ 
poses  of  said  Act  shall  be  available  until  June  30, 1937. 
The  President  is  authorized  to  sell  any  securities  ac¬ 
quired  under  said  Act  or  under  this  joint  resolution 
and  all  moneys  realized  from  such  sales  shall  be  avail¬ 
able  to  the  President,  in  addition  to  the  sums  hereto¬ 
fore  appropriated  under  this  joint  resolution,  for  the 
making  of  further  loans  under  said  Act  or  under  this 
joint  resolution. 

Sec.  13.  (a)  The  acquisition  of  articles,  materials, 
and  supplies  for  the  public  use,  with  funds  appropri¬ 
ated  by  this  joint  resolution,  shall  be  subject  to  the  pro¬ 
visions  of  section  2  of  title  III  of  the  Treasury  and 
Post  Office  Appropriation  Act,  fiscal  year  1934 ;  and  all 
contracts  let  pursuant  to  the  provisions  of  this  joint 
resolution  shall  be  subject  to  the  provisions  of  section 
3  of  title  III  of  such  Act. 

(b)  Any  allocation,  grant,  or  other  distribution  of 
funds  for  any  project,  Federal  or  non-Federal,  from 
the  appropriation  made  by  this  joint  resolution,  shall 
contain  stipulations  which  will  provide  for  the  applica¬ 
tion  of  title  III  of  such  Act  to  the  acquisition  of  ar¬ 
ticles,  materials  and  supplies  for  use  in  carrying  out 
such  project. 

Sec.  14.  The  authority  of  the  President  under  the  pro¬ 
visions  of  the  Act  entitled  “An  Act  for  the  relief  of 
unemployment  through  the  performance  of  useful  pub¬ 
lic  work,  and  for  other  purposes”,  approved  March  31, 
1933,  as  amended,  is  hereby  continued  to  and  includ¬ 
ing  March  31,  1937. 

Sec.  15.  A  report  of  the  operations  under  this  joint 
resolution  shall  be  submitted  to  Congress  before  the 
10th  dav  of  January  in  each  of  the  next  three  regular 
sessions  of  Congress,  which  report  shall  include  a 
statement  of  the  expenditures  made  and  obligations 
incurred,  bv  classes  and  amounts. 

7  w 

Sec.  16.  This  joint  resolution  may  be  cited  as  the 
“  Emergency  Relief  Appropriation  Act  of  1935.” 

Approved,  April  8,  1935,  4  p.  m. 


Executive  Order  of  the  President: 


Authorizing  the  Federal  Emergency  Administration  of 
Public  Works  to  Continue  to  Perform  Functions 
Under  Title  II  of  the  National  Industrial  Recovery 
Act  and  to  Perform  Functions  Under  the  Emer¬ 
gency  Relief  Appropriation  Act  of  1935.  j 

Pursuant  to  the  authority  vested  in  me  by  the  Emer¬ 
gency  Relief  Appropriation  Act  of  1935,  approved 
April  8,  1935  (Public  Resolution  No.  11,  74th  Con¬ 
gress),  I  hereby  authorize  the  Federal  Emergency 
Administration  of  Public  Works,  under  the  Federal 
Emergency  Administrator  of  Public  Works: 

(a)  to  continue  after  June  16,  1935,  to  perform  all  of 
the  functions  which  it  was  authorized  to  perform  prior 
to  June  16,  1935,  under  Title  II  of  the  National  Indus¬ 
trial  Recoverv  Act,  approved  June  16,  1933  (48  Stat. 
200);  . 

(b)  subject  to  the  rules  and  regulations  heretofore 
and  hereafter  prescribed  by  the  President  to  carw  out 
the  Emergency  Relief  Appropriation  Act  of  1935,  ap¬ 
proved  April  8,  1935,  to  perform  the  following  func¬ 
tions  under  said  Act: 

(1)  make  loans  or  grants,  or  both,  for  projects  of 
states,  territories,  possessions,  including  subdi¬ 
visions  and  agencies  thereof,  municipalities  and 
the  District  of  Columbia,  and  self-liquidating 
projects  of  public  bodies  thereof,  where,  in  the 
determination  of  the  President,  not  lesi  than 
twenty-five  per  centum  of  the  loan  or  the  grant, 
or  the  aggregate  thereof,  is  to  be  expended  for 
work  under  each  particular  project; 

(2)  carry  out  projects  for  slum-clearance  ojr  low- 

cost  housing,  or  both;  j 

(c)  to  sell  any  securities  acquired  under  Titli  II  of 
the  National  Industrial  Recovery  Act,  approved  June 
16,  1933,  or  under  the  Emergency  Relief  Appfopria- 
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tion  Act  of!  1935,  approved  April  8,  1935,  and  all 
moneys  realized  from  such  sales  shall  be  available  for 
the  making  of  further  loans  under  the  said  Title  II  of 
the  National  Industrial  Recoverv  Act  or  the  said  Emer- 

w 

gency  Relief  Appropriation  Act  of  1935,  in  the  per¬ 
formance  of  the  functions  herein  authorized. 

To  the  extent  necessary  to  carry  out  the  provisions 
of  this  Executive  Order,  the  Administrator  is  author¬ 
ized  to  acquire,  by  purchase  or  by  the  power  of  emin- 
nent  domain,  any  real  property  or  any  interest  therein, 
and  improve,  develop,  grant,  sell,  lease  (with  or  without 
the  privilege  of  purchasing),  or  otherwise  dispose  of 
any  such  property  or  interest  therein. 

#####*#* 

The  unobligated  balances  on  June  30,  1935,  of  allot¬ 
ments  of  fuiids  made  pursuant  to  Title  II  of  the  Na¬ 
tional  Industrial  Recovery  Act,  approved  June  16, 
1933,  to  departments  and  agencies  of  the  Government 
which  continue  to  exist  after  June  16, 1935,  for  the  per¬ 
formance  of  functions  of  the  Federal  Emergencv  Ad- 
ministration  of  Public  Works,  are  hereby  reallocated 
for  use  by  said  departments  and  agencies,  respectively, 
after  June  30,  1935,  for  the  purposes  for  which  orig¬ 
inally  allocated  thereto:  Provided  That  upon  comple¬ 
tion  of  the  project  or  work  any  unexpended  balances 
of  the  aforesaid  reallocations  shall  be  reported  by  the 
departments  or  agencies  concerned  to  the  Secretary  of 
the  Treasury  who  will  cause  such  balances  to  be  placed 
to  the  credit  of  the  appropriations  from  which  said 
allotments  were  made. 


Franklin  D.  Roosevelt. 


The  White  House 
June  7, 1935 
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Administrative  Orders: 

FEDERAL  EMERGENCY  ADMINISTRATION 
OF  PUBLIC  WORKS 

May  28,  1935.  Washington,  D.  C. 

ADMINISTRATIVE  ORDER  NO.  26  : 

******** 

Financing  will  be  by  a  grant  of  45%  of  the  funds 
furnished  by  the  Government  and  expended  for  the 
project,  the  remaining  55%  to  be  loaned  at  3%  Interest 
by  the  Government  only.  The  amount  loaned  jnust  be 
evidenced  by  valid  obligations,  repayment  of  tvhich  is 
expected,  and  which  will  mature  serially  in  annual  in¬ 
stallments,  if  permitted  by  law.  The  final  ipaturity 

will  be  within  the  estimated  useful  life  of  the  project. 
*  *  * 

ADMINISTRATIVE  ORDER  NO.  26  OF  THE  WORKS  PROGRESS 
ADMINISTRATION,  SEPTEMBER  26,  1935. 

*  *  *  *  *  *  *  # 

i 

1.  The  term  “project”  as  used  herein  means  a  proj¬ 
ect  financed,  in  whole  or  in  part,  from  funds  appropri¬ 
ated  by  the  Emergency  Relief  Appropriation  Act  of 
1935  and  allocated  to  the  Federal  Emergency  Adminis¬ 
tration  of  Public  Works. 

2.  I  hereby  authorize  the  several  State  Works  Prog¬ 
ress  Administrators,  or  representatives  designated  by 
them  in  writing,  to  exempt  projects  from  the  require¬ 
ment  of  Paragraph  (c)  of  Part  III  of  said  Regulation 
No.  1  that  90%  of  all  persons  working  on  a  j  project 
shall  have  been  taken  from  the  public  relief  rolls. 

3.  No  exemption  authorized  by  Paragraph  2  of  this 
Order  shall  be  granted  unless  the  United  States  Em¬ 
ployment  Service  (or  such  other  agency  for  thb  place¬ 
ment  of  workers  as  may  be  designated  by  the  federal 
Works  Progress  Administrator  to  act  in  lieu]  of  the 
United  States  Employment  Service)  shall  havfe  certi- 
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hed  to  such  State  Works  Progress  Administrator,  or  a 
representative  designated  by  him,  that  there  are  no 
qualified  workers  on  the  public  relief  rolls  available 
within  the  vicinity  of  the  project.  The  term  “within 
the  vicinity  of  the  project”  shall  be  construed  to  mean 
an  area  within  which  the  worker  mav  travel  to  and 
from  work  without  unusual  expenditure  of  time  or 
excessive  cost  for  transportation. 

Code  of  Alabama  (1923) : 

£7193  (3627)  Power  companies;  additional  powers 
conferred. — All  corporations  organized  under  the  gen¬ 
eral  laws  of  this  state,  or  heretofore  under  a  special 
act  of  the  legislature,  and  all  corporations  organized 
under  the  laws  of  any  other  of  the  United  States,  and 
which  have  complied  with  the  constitution  and  laws  of 
the  State  of  Alabama  as  to  foreign  corporations,  and 
which  by  their  charter  have  the  right  to  manufacture, 
supply,  and  sell  to  the  public,  power  produced  by  water 
as  a  motive  force,  shall,  after  acquiring  by  purchase 
or  otherwise  than  by  condemnation,  a  dam  site  or 
power  site  comprising  not  less  than  one  acre  of  land 
upon  each  and  opposite  sides  of  any  watercourse, 
or  after  acquiring  by  purchase  or  otherwise 
than  by  condemnation  a  dam  site  comprising  not  less 
than  one  acre  of  land  upon  one  side  of  any  watercourse 
and  (where  the  dam  site  on  the  other  side  of  such 
watercourse  is  owned  or  controlled  bv  the  United 
States)  shall  have  acquired  this  permission  of  the 
United  States  to  attach  to  or  use  the  lock,  dam,  or 
other  property  owned  or  controlled  by  the  United 
States  for  an  abutment  site  on  the  other  side  of  such 
watercourse,  in  addition  to  other  powers  conferred  by 
law,  have  thel  following  rights,  powers  and  authority. 

To  acquire  by  condemnation  the  lands  and  rights 
necessary  for  the  construction  and  operation  of  said 
dam  for  works  connected  therewith  or  useful  thereto, 
either  up  or  down  stream  therefrom,  and  (in  case  of 
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non-navigable  streams)  to  construct  and  operate  the 
said  site,  or  other  point  up  or  down  the  streani  there¬ 
from,  and  across  said  stream,  a  dam,  together  with  all 
works  incident,  necessary,  or  related  thereto,  and  in 
connection  therewith  to  impound  or  divert  w&ter  of 
any  watercourse  or  watercourses  of  this  state,  and  to 
raise  higher  such  dam  and  to  enlarge  the  work^  neces¬ 
sary,  related,  or  incident  thereto,  and  to  construct 
other  works  necessary,  incident,  or  related  thereto, 
either  up  stream  or  down  stream  therefrom,  as  may 
be  required  or  deemed  expedient  by  such  corporation, 
in  the  manufacture  and  supply  of  power  produced  by 
water  as  a  motive  force. 

To  acquire  by  condemnation  all  lands  or  waters  or 
interests  or  rights  or  easements  in  lands  or  waters 
likely  to  be  Hooded  or  damaged  by  impounding  or  di¬ 
verting  the  water  of  any  watercourse  in  this  state,  or 
its  tributaries,  or  necessary  for  the  construction  or 
operation  of  dams  or  power  houses,  or  works!  neces¬ 
sary,  incident,  or  related  thereto,  or  likely  or  liable  to 
be  flooded  or  damaged  by  the  construction  or  [opera¬ 
tion  or  enlargement  of  the  dams,  or  works  incident, 
necessary,  or  related  thereto,  or  damaged  or  thken  in 
the  construction,  operation,  or  use  of  canals,  tail-races, 
or  exit  wavs  necessary,  useful  or  convenient  for  the 
escape,  conveyance  or  return  of  the  water  used  in  the 
operation  of  the  works  or  power  plant. 

To  acquire  by  condemnation  the  necessary  laijds  for 
sub-stations  and  transmission  lines,  but  shall  h^ve  no 
right  to  condemn  a  private  residence,  nor  the  outhouse, 
garden,  nor  orchard  within  the  curtilage  of  a  private 
residence,  for  a  sub-station  site  or  for  rights  of  way 
for  its  transmission  line  or  lines.  Such  corporation 
shall  have  no  right  to  condemn  lands,  water  or  water 
rights  in  use  for  power  purposes  by  another  corpo¬ 
ration  upon  the  same  watercourse,  having  similar  pow¬ 
ers  and  essential  to  its  operations ;  or  lands,  water,  or 
water  rights  held  by  such  other  corporation  for  power 
purposes  whore  the  lands,  water,  or  rights  in  them- 
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selves  and  taken  alone  or  in  connection  with  other 
lands,  water],  or  rights  owned  by  such  other  corpora¬ 
tion,  can  be  made  tne  reasonable  basis  of  a  water  pow¬ 
er  development  of  at  least  one  thousand  continuous 
horsepower;  but  may  condemn  lands,  hydraulic  struc¬ 
tures,  water,  or  water  rights  held  by  such  other  cor¬ 
poration  at  any  point  upon  the  same  watercourse,  un¬ 
less  the  lands,  structures,  or  rights  in  themselves  and 
taken  alone  or  in  connection  with  other  lands  or  rights 
owned  by  such  other  corporation  can  be  made  the  rea¬ 
sonable  basis  of  a  water  power  development  of  at  least 
live  hundred  continuous  horsepower,  and  may  con¬ 
demn  lands*  hydraulic  structures,  water,  or  water 
rights  of  such  other  corporation,  at  any  point  upon  the 
same  watercourse,  in  excess  of  such  other  corporation’s 
actual  facilities  for  using  the  same  (independently  of 
the  actual  or  proposed  works  of  the  condemning  par¬ 
ty)  for  the  manufacture  of  power  by  its  plant  as  the 
same  is  already  established  at  the  time  the  condem¬ 
nation  proceeding  is  begun,  provided  the  plant  of  such 
other  corporation  has  been  in  operation  for  five  years 
or  more  preceding  the  commencement  of  the  condem¬ 
nation  proceedings.  Xor  shall  such  corporation  have 
the  right  to  condemn  the  lands,  hydraulic  structures, 
water,  or  water  rights  of  any  cotton  factory,  at  any 
point  upon  the  same  watercourse,  in  actual  and  prior 
use  by  it  for  the  operation  of  its  plant;  but  may  con¬ 
demn  the  lands,  hydraulic  structures,  water,  or  water 
rights  of  such  cotton  facto rv  in  excess  of  what  is  ac- 
tually  in  use,  or  may  be  used  at  normal  stages  of  the 
stream,  for  the  operation  of  its  plant  as  already  es¬ 
tablished  at  the  time  the  condemnation  proceeding  is 
commenced.  Such  corporation  may  by  condemnation 
acquire  the  right  to  flood  grist  mills  and  industries  in 
conjunction  therewith,  together  with  lands  and  water 
rights  appertaining  thereto.  In  all  cases  just  compen¬ 
sation  shall  first  be  paid  to  the  owner  in  the  manner 
provided  by  law  for  all  property  taken. 
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§  9798.  Abandonment  of  service,  regulated. — No 
utility  shall  abandon  all  or  any  portion  of  its  service 
to  the  public  except  ordinary  discontinuance  of  ser¬ 
vice  for  nonpayment  of  charges,  nonuser  andj  similar 
reasons  in  the  usual  course  of  business,  unless  until 
written  application  is  first  made  to  the  commisision  for 
the  issuance  of  a  certificate  that  the  present  or  future 
public  convenience  or  necessity  permits  of  suQh  aban¬ 
donment,  and  the  issuance  of  such  a  certificate!  Upon 
the  filing  of  such  application  and  after  a  public  hear¬ 
ing  of  all  parties  interested,  the  commission  tnay,  or 
may  not,  in  its  discretion,  issue  such  certificate! 
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